


Buy America Requirements

Overview
By accepting an AIP grant, Sponsors are obligated to comply with Buy America preferences. In order to remain eligible under the Airport Improvement Program (AIP), Sponsor’s must not permit any contractor or subcontractor to acquire any steel or manufactured product produced outside of the United States unless otherwise authorized by the FAA. Costs associated with equipment that is not in compliance with the Buy America provisions are ineligible for AIP participation.

Section 50101 - Buy America
(a) Preference. - The Secretary of Transportation may obligate an amount that may be appropriated to carry out section 106(k), 44502(a)(2), or 44509, subchapter I of chapter 471 (except section 47127), or chapter 481 (except sections 48102(e), 48106, 48107, and 48110) of this title for a project only if steel and manufactured goods used in the project are produced in the United States.

(b) Waiver. - The Secretary may waive subsection (a) of this section if the Secretary finds that -

(1) Applying subsection (a) would be inconsistent with the public interest;

(2) The steel and goods produced in the United States are not produced in a sufficient and reasonably available amount or are not of a satisfactory quality;

(3) When procuring a facility or equipment under section 44502(a)(2) or 44509, subchapter I of chapter 471 (except section 47127), or chapter 481 (except sections 48102(e), 48106, 48107, and 48110) of this title -

A. The cost of components and subcomponents produced in the United States is more than 60 percent of the cost of all components of the facility or equipment; and

B. Final assembly of the facility or equipment has occurred in the United States; or

(4) Including domestic material will increase the cost of the overall project by more than 25 percent.

(c) Labor Costs. - In this section, labor costs involved in final assembly are not included in calculating the cost of components.

Waivers

While the intent of Buy America is to install only steel and manufactured goods that are 100% made in the United States, the statute permits certain waivers to this preference. There are four types of permissible waivers:

1. Public Interest Waiver

2. Insufficient U.S. made quantity

3. Cost of components and subcomponents produce in the US is more than 60 percent of the cost of all components and subcomponents and final assembly is within the United State.

4. The cost of including domestic material will increase the cost of the overall project by more than 25%.

FAA headquarters retains responsibility for addressing the first two waivers situations, public interest and insufficient US made quantity. A sponsor would not typically initiate a waiver request under these two scenarios.

AIP sponsors will likely be involved with the third type of the waiver. It is common for a manufacturer to incorporate non-domestic components in the manufacture of their product. To remain eligible under the AIP, the contractor will need to demonstrate that 60% or more of the product is produced in the United States and that final assembly occurs within the United States. Additional information on the type 3 waiver follows this sub-section.

While possible, it is unlikely a Sponsor will encounter a situation where the type 4 waiver is appropriate. Please contact the FAA project manager if a contractor expresses a desire to pursue this type of waiver.

Type 3 Waiver

The FAA will consider a “type 3” waiver if the contractor can demonstrate that 60% of the components and subcomponent comprising a manufactured equipment/facility were produced in the United States and that final assembly occurs in the United States.  If the project includes equipment or a facility which has steel as part of the manufactured component, the cost of the steel is considered as part of the 60% provision referenced above.
The process to initiate a type 3 waiver request starts with the bid process.

1. Bid Solicitation

· AIP Sponsors must incorporate the Buy America provision within all bid packages involving buildings, equipment and airfield development projects funded under the AIP.

· As a matter of bid responsiveness, all bidders must indicate within their proposal how they intend to meet the Buy American provisions (Buy America Certification) by certifying one of the following

a. Certify 100% compliance by only installing US made steel and manufactured products; or

b. Request a waiver to Buy America preferences. To remain eligible for FAA approval, the bidder must demonstrate that 60% of the components comprising the end product is from U.S. made steel or manufactured good.

2. After Bid

· Once the sponsor identifies an apparent low bidder, the Sponsor shall evaluate the submitted Buy America certification. We caution Sponsors to avoid executing any contract until the Buy American evaluation is complete and the FAA concurs with any waiver request.

a. If the low bidder certifies 100% compliance, the Sponsor may proceed with award of contract. The Sponsor, through their consultant, remain responsible for monitoring the contractor’s compliance with this certification by reviewing submittal documentation to verify all manufactured products are 100% made in the U.S.

b. If the low bidder requests a waiver to Buy America provisions, the bidder will need to prepare and submit a Buy America waiver request that includes a component cost calculation table.

3. Waiver Request

· The bidder must identify the percentage of the product components and subcomponents that are US made.

· The bidder shall base the percentage on the value that results from completing a component calculation table. The component breakout shall be along major elements of the equipment. Inadequate breakout of components is cause for owner rejection of the waiver request. The bidder must exclude labor costs from this calculation.

· The bidder shall avoid simply stating they will meet the 60% requirement.
· The Sponsor shall review the bidder’s request for completeness. If the Sponsor concurs with the bidder’s waiver request, the Sponsor then submits their recommendation for FAA approval of the bidder’s waiver request.
4. FAA Approval

· The FAA will review the bidder’s waiver request and sponsor’s recommendation. If the FAA deems the documentation sufficient and consistent with the AIP Buy America statute, the FAA will generate a Buy America Waiver approval letter to the Sponsor.

· Causes for FAA rejection include but are not limited to:

- Including labor and assembly costs in the component cost calculation
 - Insufficient component breakout or inadequate component calculation
 - Foreign made steel included in waiver request

- Less than 60% US made participation.

- Bidder simply stating they will meet the 60% requirement

5. After Award

· The Sponsor, through their consultant, remains responsible for verifying the contractor’s compliance with the approved waiver by reviewing submittal documentation and monitoring actual installation.

· The percentage value identified in the approved waiver request becomes a contract obligation. The contractor may not furnish components and subcomponents that results in a U.S. made percentage lower than the value identified in the approved waiver. The contractor may furnish components and subcomponents that result in a U.S. made percentage higher than the approved waiver without any additional action.

6. Substitutions

· The FAA does understand that unique and unavoidable circumstances may arise that forces the prime contractor to adjust the percentage of US made components and subcomponents. A supplier going out of business is one such example.

· The prime contractor may request the Sponsor and the FAA to revisit the original waiver determinations for such instances. In such cases, the prime contractor will need to resubmit all waiver request information for the purpose or re-evaluating the overall U.S. made percentage. The contractor will also need to demonstrate why a US made product is not available as a substitute.

· The FAA will not consider any request from a prime contractor to lower the value of the approved US made percentage for the sole purpose of installing a lesser cost non-domestic component or subcomponent.

Nationwide Waivers

The FAA Office of Airports has evaluated common equipment used on AIP projects. for compliance with AIP Buy America provision. Equipment identified on this list has either been granted a national waiver or has been found to meet Buy America requirements. Additional evaluation is not necessary for equipment identified on this listing. Sponsor may access the current list at the following web address:

http://www.faa.gov/airports/aip/procurement/federal contract provisions/media/buy american waiver.xls
Published National Guidance
The FAA Office of Airports has published detailed guidance on the Buy American process.  That guidance may be referenced at the following web address:

http://www.faa.gov/airports/aip/procurement/federal_contract_provisions/#construction by clicking the link, Buy American Preference – Title 49 U.S.C., Chapter 501 (Program Guidance Letter 10-02).

Suggested Buy America Forms and Sample Calculations

For the benefit of the Sponsor, we have prepared suggested Buy America forms and sample component calculation formats that the Sponsor may use as a guide in preparing their own specific bid package.
Bid Proposal

Buy America Certification (MS Word).
AIP Airfield Development Projects

Buy America Waiver Request (MS Word). 
Sample Buy America Component Calculation (MS Word).
AIP Building Projects

Buy America Waiver Request (MS Word).
Sample Buy America Component Calculation (MS Word).
AIP Equipment Projects

Buy America Waiver Request (MS Word).
Sample Buy America Component Calculation (MS Word).
Resources – Buy America

	Program Guidance Letter (PGL) 10-02: Guidance for Buy America on Airport Improvement Program (AIP) or American Recovery and Reinvestment Act (ARRA) Projects





