U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

AIRPORT IMPROVEMENT PROGRAM
NON CONSTRUCTION CONTRACT

$100,001 AND OVER

CIVIL RIGHTS ACT OF 1964, TITLE VI – 49 CFR PART 21

CONTRACTUAL REQUIREMENTS

(VERSION 1, 1/5/90)

During the performance of this contract, the contractor, for itself, its assignees and successors in interest (hereinafter referred to as the “contractor”) agrees as follows:

1.  Compliance with Regulations.  The contractor shall comply with the Regulations relative to nondiscrimination in Federally assisted programs of the Department of Transportation (hereinafter, “DOT”) Title 49, Code of Federal Regulations, Part 21, as they may be amended from time to time (hereinafter referred to as the Regulations), which are herein incorporated by reference and made a part of this contract.

2.  Nondiscrimination.  The contractor, with regard to the work performed by it during the contract, shall not discriminate on the grounds of race, color, or national origin in the selection and retention of subcontractors, including procurements of materials and leases of equipment.  The contractor shall not participate either directly or indirectly in the discrimination prohibited by section 21.5 of the Regulations, including employment practices when the contract covers a program set forth in Appendix B of the regulations.

3.  Solicitations for Subcontracts, Including Procurements of Materials and Equipment.  In all solicitations either by competitive bidding or negotiation made by the contractor for work to be performed under a subcontract, including procurements of materials or leases of equipment, each potential subcontractor or supplier shall be notified by the contractor of the contractor’s obligations under this contract and the Regulations relative to nondiscrimination on the grounds of race, color or national origin.

4.  Information and Reports.  The contractor shall provide all information and reports required by the Regulations or directives issued pursuant thereto and shall permit access to its books, records, accounts, other sources of information, and its facilities as may be determined by the Sponsor or the Federal Aviation Administration (FAA) to be pertinent to ascertain compliance with such Regulations, orders, and instructions.  Where any information required of a contractor is in the exclusive possession of another who fails or refuses to furnish this information, the contractor shall so certify to the sponsor or the FAA, as appropriate, and shall set forth what efforts it has made to  obtain the information. 

5.  Sanctions for Noncompliance.  In the event of the contractor’s noncompliance with the nondiscrimination provisions of this contract, the sponsor shall impose such contract sanctions as it or the FAA may determine to be appropriate, including, but not limited to:

a.  Withholding of payments to the contractor under the contract until the contractor complies, and/or

b.  Cancellation, termination, or suspension of the contract, in whole or in part.

6.  Incorporation of Provisions.  The contractor shall include the provisions of paragraphs 1 through 5 in every subcontract, including procurements of materials and leases of equipment, unless exempt by the Regulations or directives issued pursuant thereto.  The contractor shall take such action with respect to any subcontract or procurement as the sponsor or the FAA may direct as a means of enforcing such provisions including sanctions for noncompliance.  Provided, however, that in the event a contractor becomes involved in, or is threatened with, litigation with a subcontractor or supplier as a result of such direction, the contractor may request the Sponsor to enter into such litigation to protect the interests of the sponsor and, in addition, the contractor may request the United States to enter into such litigation to protect the interests of the United States.

AIRPORT AND AIRWAY IMPROVEMENT ACT OF 1982, SECTION 520

GENERAL CIVIL RIGHTS PROVISIONS

(VERSION 1, 1/5/90)

The contractor/tenant/concessionaire/lessee assures that it will comply with pertinent statutes, Executive orders and such rules as are promulgated to assure that no person shall, on the grounds of race, creed, color, national origin, sex, age, or handicap be excluded from participating in any activity conducted with or benefiting from Federal assistance.  This provision obligates the tenant/concessionaire/lessee or its transferee for the period during which Federal assistance is extended to the airport program, except where Federal assistance is to provide, or is in the form of personal property or real property or interest therein or structures or improvements thereon.  In these cases the provision obligates the party or any transferee for the longer of the following periods:  (a)  the period during which the property is used by the airport sponsor or any transferee for a purpose for which Federal assistance is extended, or for another purpose involving the provision of similar services or benefits or (b)  the period during which the airport sponsor or any transferee retains ownership or possession of the property.  In the case of contractors, this provision binds the contractors from the bid solicitation period through the completion of the contract.

INSPECTION OF RECORDS – 49 CFR PART 18

(VERSION 1, 1/5/90)

The contractor shall maintain an acceptable cost accounting system.  The Sponsor, the FAA, the Comptroller General of the United States shall have access to any books, documents, paper, and records of the contractor which are directly pertinent to the specific contract for the purposes of making an audit, examination, excerpts, and transcriptions.  The contractor shall maintain all required records for three years after the Sponsor makes final payment and all other pending matters are closed.  

RIGHTS TO INVENTIONS – 49 CFR PART 18

(VERSION 1, 1/5/90)

All rights to inventions and materials generated under this contract are subject to regulations issued by the FAA and the Sponsor of the Federal grant under which this contract is executed.  Information regarding these rights is available from the FAA and the Sponsor.

BREACH OF CONTRACT TERMS

SANCTIONS – 49 CFR PART 18

(VERSION 1, 1/5/90)

Any Violation or breach of the terms of this contract on the part of the contractor or subcontractor may result in the suspension or termination of this contract or such other action which may be necessary to enforce the rights of the parties of this agreement.

DBE REQUIRED STATEMENTS – 49 CFR PART 26

(11/19/01)

Policy: It is the policy of the Department of Transportation (DOT) that Disadvantaged Business Enterprises (DBE’s) as defined in 49 CFR Part 26 shall have the maximum opportunity to participate in the performance of contracts financed in whole or in part with Federal funds under this agreement.  Consequently, the DBE requirements of 49 CFR Part 26, apply to this agreement.

DBE Obligation:  The contractor or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract.  The contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts.  Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in result in the termination of this contract or such other remedy, as the recipient deems appropriate. 

Prompt Payment:  The prime contractor agrees to pay each subcontractor under this prime contract for satisfactory performance of its contact no later than (specify number of days as defined in recipient’s DBE plan) days from the receipt of each payment the prime contractor receives from the recipient.  The prime contractor agrees further to return retainage payments to each subcontractor within than (specify number of days as defined in recipient’s DBE plan) days after the subcontractor’s work is satisfactorily completed.  Any delay or postponement of payment from the above referenced time frame may occur only for good cause following written approval of the recipient.  This clause applies to both DBE and non-DBE subcontractor.

(Note:  The above prompt payment statement is sample language.  If different 

than above, recipients should use the clause as provided in their DBE Plan in accordance with 49 CFR Part 26.29)

Contract Goals:  (Note the following statements should only be used if the recipient does not expect to meet the overall goal through race-neutral means AND  the contract has subcontracting possibilities):

The bidder shall subcontract       percent of the dollar value of the total amount of a DOT-assisted contract (or of the Federal share of a DOT-assisted contract as defined in recipient’s DBE plan) to qualified DBE subcontractors.  At (state the time as identified in the recipient’s DBE plan) the bidder shall submit:

1. The names, addresses of DBE firms that will participate in the contract;

2. A description of work that each DBE will perform;

3. The dollar amount of the participation of each DBE firm;


4.  Written and signed document of commitment to use the DBE subcontractor whose participation it submits to meet a contract goal;

5.  Written and signed confirmation from the DBE that it is participating in the contract as provided in the prime contractor’s commitment.

6. If the bidder fails to meet the contract goal, evidence of good faith efforts, as described below shall be submitted.

A bidder who fails to meet these requirements, and who cannot show good faith effort will be considered non-responsive (or non-responsible as defined in the recipient’s DBE Plan).
Good Faith Effort.  (Note:  This clause is only required if contract goals are used).  The following actions, by the bidder, are generally considered a sign of good faith effort.  This list is not exclusive or exhaustive, but should be used as a guide in determining good faith effort.

1. Attendance at pre-bid meetings scheduled to inform DBE’s of the project.

2. Advertisement in general circulation, trade association and minority focus media concerning subcontracting opportunities.

3. Written notice to DBE’s allowing sufficient time for reply.

4. Follow up of initial solicitation.

5. Selection of portions of the work likely to be performed by DBE’s.

6. Provide interested DBE’s adequate information for bidding.

7. Negotiation with interested DBE’s.

8. Assist interested DBE’s with bonding, insurance or credit.

9. Use of minority contractors’ groups and minority business assistance offices.

Bidders List:  (Note:  49 CFR Part 26 requires recipients to create a bidders list containing information about all DBE and non-DBE firms that bid or quote on DOT-assisted contracts.  The regulation does not mandate a particular method for developing the list.  Use of a contract clause is one such method.  If the recipient’s DBE Plan provides for the contract clause method, the following clause – or one developed locally – may be used to include in each DOT-assisted contract.  Recipients that choose to use another method would not include such a clause in their DOT-assisted contracts.)  The bidder shall submit the name, address, DBE status, age, and gross receipts of all firms bidding or quoting subcontracts on DOT-assisted projects.  The attached form may be used to report this information.

Note:  The decision on when to require bidders list information from contractors and the impact on contractors who do not submit the information is made by the recipient.

DISADVANTAGED BUSINESS ENTERPRISE UTILIZATION:  The undersigned has satisfied the requirements of the specifications in the following manner (please check the appropriate space):

 FORMCHECKBOX 
  The bidder is committed to a minimum of       % DBE utilization on this project.

 FORMCHECKBOX 
  The bidder (if unable to meet the goal of       % DBE) is committed to a minimum of 

      % DBE utilization on this project and has submitted documentation showing good faith effort.

	Contractor
	     

	By
	
	
	     

	                  (Signature)
	               (Title)

	Address
	     
	

	Phone Number
	     
	Zip Code
	     


LETTER OF INTENT

	Name of Bidder’s Firm:
	     

	Bidder’s Address:
	     

	City:
	     
	State
	     
	Zip
	     


	Name of DBE Firm:
	     

	Address:
	     

	City:
	     
	State
	     
	Zip
	     

	Telephone (including area code):
	     


Description of work to be performed by DBE firm:

	     


Bidder intends to utilize the above-named minority firm for the work described above.  The estimated amount of work is valued at $     .

If the above-named bidder is not determined to be the successful bidder, the Letter of Intent shall be null and void.

(Copy this page for each minority subcontractor)

Bidders List

All firms bidding or quoting on subcontracts for this

DOT-assisted project are listed below.

	Firm Name
	Address
	Certified DBE

(Y or N)
	Age of Firm
	GRS*

	     
	     
	     
	     
	     

	     
	     
	     
	     
	     

	     
	     
	     
	     
	     

	     
	     
	     
	     
	     

	     
	     
	     
	     
	     

	     
	     
	     
	     
	     

	     
	     
	     
	     
	     

	     
	     
	     
	     
	     

	     
	     
	     
	     
	     

	     
	     
	     
	     
	     

	     
	     
	     
	     
	     

	     
	     
	     
	     
	     

	     
	     
	     
	     
	     

	     
	     
	     
	     
	     

	     
	     
	     
	     
	     


Note:  This form is not necessary if the recipient establishes a bidders list using another methodology (e.g., statistically sound survey of firms, widely disseminated request of firms to report information to the recipient, etc.) as defined in the recipient’s DBE plan.

*GRS – Annual Gross Receipts

Enter 1 for less than $1 million

Enter 2 for more than $1 million, less than $5 million

Enter 3 for more than $5 million, less than $10 million

Enter 4 for more than $10 million, less than $15 million

Enter 5 for more than $15 million.

TRADE RESTRICTION CLAUSE – 49 CFR PART 30

(VERSION 1, 1/5/90)

The contractor or subcontractor, by submission of an offer and/or execution of a contract, certifies that it:

a.  is not owned or controlled by one or more citizens of a foreign country included in the list of countries that discriminate against U.S. firms published by the Office of the United States Trade Representative (USTR);

b.  has not knowingly entered into any contract or subcontract for this project with a person that is a citizen or national of a foreign country on said list, or is owned or controlled directly or indirectly by one or more citizens of nationals of a foreign country on said list;

c.  has not procured any product or subcontracted for the supply of any product for use on the project that is produced in a foreign country on said list.

Unless the restrictions of this clause are waived by the Secretary of Transportation in accordance with 49 CFR 30.17, no contract shall be awarded to a contractor or subcontractor who is unable to certify to the above.  If the contractor knowingly procures or subcontracts for the supply of any product or service of a foreign country on said list for use on the project, the Federal Aviation Administration may direct through the Sponsor cancellation of the contract at no cost to the Government.

Further, the contractor agrees that, if awarded a contract resulting from this solicitation, it will incorporate this provision for certification without modification in each contract and in all lower tier subcontracts.  The contractor may rely on the certification of a prospective subcontractor unless it has knowledge that the certification is erroneous.

The contractor shall provide immediate written notice to the sponsor if the contractor learns that its certification or that of a subcontractor was erroneous when submitted or has become erroneous by reason of changed circumstances.  The subcontractor agrees to provide written notice to the contractor if at any time it learns that its certification was erroneous by reason of changed circumstances.

This certification is a material representation of fact upon which reliance was placed when making the award.  If it is later determined that the contractor or subcontractor knowingly rendered an erroneous certification, the Federal Aviation Administration may direct through the Sponsor cancellation of the contract or subcontract for default at no cost to the Government.

Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render, in good faith, the certification required by this provision.  The knowledge and information of a contractor is not required to exceed that which is normally possessed by a prudent person in the ordinary course of business dealings.

This certification concerns a matter within the jurisdiction of an agency of the United States of America and making of a false, fictitious, or fraudulent certification may render the maker subject to prosecution under Title 18, United States Code, Section 1001.

CERTIFICATION REGARDING DEBARMENT, SUSPENSION,

INELIGIBILITY, AND VOLUNTARY EXCLUSION – 49 CFR PART 29

(VERSION 1, 1/5/90)

The bidder/offeror certifies, by submission of this proposal or acceptance of this contract, that  neither it nor its principals is presently debarred, suspended, proposed for debarment, or declared ineligible, or voluntarily excluded from participation in this transaction by any Federal department or agency.  It further agrees by submitting this proposal that it will include this clause without modification in all lower tier transactions, solicitations, proposals, contracts, and subcontracts.  Where the bidder/offeror/contractor or any lower tier participant is unable to certify to this statement, it shall attach an explanation to this solicitation/proposal.

AIRPORT AND AIRWAY IMPROVEMENT ACT OF 1982, SECTION 515

VETERAN’S PREFERENCE

(VERSION 1, 1/5/90)

In the employment of labor (except in executive, administrative, and supervisory positions), preference shall be given to veterans of the Vietnam era and disabled veterans.  However, this preference shall apply only where the individuals are available and qualified to perform the work to which the employment relates.

TERMINATION OF CONTRACT – 49 CFR PART 18

(VERSION 1, 1/5/90)

1.  The Sponsor may, by written notice, terminate this contract in whole or in part at any time, either for the Sponsor’s convenience or because of failure to fulfill the contract obligations.  Upon receipt of such notice services shall be immediately discontinued (unless  the notice directs otherwise) and all materials as may have been accumulated in performing this contract, whether completed or in progress, delivered to the Sponsor.

2.  If the termination is for the convenience of the Sponsor, an equitable adjustment in the contract price shall be made, but no amount shall be allowed for anticipated profit on unperformed services.

3.  If the termination is due to failure to fulfill the contractor’s obligations, the Sponsor may take over the work and prosecute the same to completion by contract or otherwise.  In such case, the contractor shall be liable to the sponsor for any additional cost occasioned to the Sponsor thereby.

4.  If, after notice of termination for failure to fulfill contract obligations, it is determined that the contractor had not so failed, the termination shall be deemed to have been effected for the convenience of the Sponsor.  In such event, adjustment in the contract price shall be made as provided in paragraph 2 of this clause.

5.  The rights and remedies of the sponsor provided in this clause are in addition to any other rights and remedies provided by law or under this contract.

APPENDIX A
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BUY AMERICAN CERTIFICATE JAN (1991)

By submitting a bid/proposal under this solicitation, except for those items listed by the offeror below or on a separate and clearly identified attachment to this bid/proposal, the offeror certifies that steel and each manufactured product, is produced in the United States (as defined in the clause Buy American - Steel and Manufactured Products or Buy American – Steel and Manufactured Products for Construction Contracts) and that components of unknown origin are considered to have been produced or manufactured outside the United States.

Offerors may obtain from (insert Sponsor Representative) lists of articles, materials, and supplies excepted from this provision.

	PRODUCT
	COUNTRY OF ORIGIN

	     
	     

	     
	     

	     
	     

	     
	     

	     
	     

	     
	     

	     
	     

	     
	     


	TO BE INCLUDED IN SOLICITATIONS
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NOTICE TO BIDDERS

BUY AMERICAN - STEEL AND MANUFACTURED PRODUCTS

(JAN 1991)

(a)
The Aviaton Safety and Capacity Expansion Act of 1990 provides that preference be given to steel and manufactured products produced in the United States when funds are expended pursuant to a grant issued under the Airport Improvement Program.  The following terms apply:

1.  Steel and manufactured products.  As used in this clause, steel and manufactured products include (1) steel produced in the United States or (2) a manufactured product produced in the United States, if the cost of its components mined, produced or manufactured in the United States exceeds 60 percent of the cost of all its components and final assembly has taken place in the United States.  Components of foreign origin of the same class or kind as the products referred to in subparagraphs (b) (1) or (2) shall be treated as domestic.

2.  Components.  As used in this clause, components means those articles, materials, and supplies incorporated directly into steel and manufactured products.

3.  Cost of components.  This means the costs for production of the components, exclusive of final assembly labor costs.

(b)  The successful bidder will be required to deliver only domestic steel and manufactured products, except those-

(1)  that the U.S. Department of Transportation has determined, under the Aviation Safety and Capacity Expansion Act of 1990, are not produced in the United States in sufficient and reasonably available quantities and of a satisfactory quality;

(2)  that the U.S. Department of Transportation has determined, under the Aviation Safety and Capacity Expansion Act of 1990, that domestic preference would be inconsistent with the public interest; or

(3)  that inclusion of domestic material will increase the cost of the overall project contract by more than 25 percent.

(End of Clause)

	TO BE INCLUDED IN SOLICITATIONS


APPENDIX A

Page 3

NOTICE TO BIDDERS

BUY AMERICAN - STEEL AND MANUFACTURED 

PRODUCTS FOR CONSTRUCTION CONTRACTS (JAN 1991)

(a)
The Aviaton Safety and Capacity Expansion Act of 1990 provides that preference be given to steel and manufactured products produced in the United States when funds are expended pursuant to a grant issued under the Airport Improvement Program.  The following terms apply:

1.  Steel and manufactured products.  As used in this clause, steel and manufactured products include (1) steel produced in the United States or (2) a manufactured product produced in the United States, if the cost of its components mined, produced or manufactured in the United States exceeds 60 percent of the cost of all its components and final assembly has taken place in the United States.  Components of foreign origin of the same class or kind as the products referred to in subparagraphs (b) (1) or (2) shall be treated as domestic.

2.  Components.  As used in this clause, components means those articles, materials, and supplies incorporated directly into steel and manufactured products.

3.  Cost of components.  This means the costs for production of the components, exclusive of final assembly labor costs.

(b)  The successful bidder will be required to assure that only domestic steel and manufactured products will be used by the Contractor, subcontractors, materialmen, and suppliers in the performance of this contract, except those-

(1)  that the U.S. Department of Transportation has determined, under the Aviation Safety and Capacity Expansion Act of 1990, are not produced in the United States in sufficient and reasonably available quantities and of a satisfactory quality;

(2)  that the U.S. Department of Transportation has determined, under the Aviation Safety and Capacity Expansion Act of 1990, that domestic preference would be inconsistent with the public interest; or

(3)  that inclusion of domestic material will increase the cost of the overall project contract by more than 25 percent.

(End of Clause)

	TO BE INCLUDED IN SOLICITATIONS
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BUY AMERICAN - STEEL AND MANUFACTURED PRODUCTS

(JAN 1991)

(a)
The Contractor shall deliver only domestic steel and manufactured products under this contract as defined in paragraph (b) below.

(b)
The following terms apply to this clause:

1.  Steel and manufactured products.  As used in this clause, steel and manufactured products include (1) those produced in the United States or (2) a manufactured product produced in the United States, if the cost of its components mined, produced or manufactured in the United States exceeds 60 percent of the cost of all its components and final assembly has taken place in the United States.

2.  Components.  As used in this clause, components means those articles, materials, and supplies incorporated directly into steel and manufactured products.

3.  Cost of components.  This means the costs for production of the components, exclusive of final assembly labor costs.

(End of Clause)

	TO BE INCLUDED IN CONTRACTS
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BUY AMERICAN - STEEL AND MANUFACTURED 

PRODUCTS FOR CONSTRUCTION CONTRACTS (JAN 1991)

(a)
The Contractor agrees that only domestic steel and manufactured products will be used by the Contractor, subcontractors, materialmen, and suppliers in the performance of this contract, as defined in (b) below.

(b) 
The following terms apply to this clause:

1.  Steel and manufactured products.  As used in this clause, steel and manufactured products include (1) those produced in the United States or (2) a manufactured product produced in the United States, if the cost of its components mined, produced or manufactured in the United States exceeds 60 percent of the cost of all its components and final assembly has taken place in the United States.

2.  Components.  As used in this clause, components means those articles, materials, and supplies incorporated directly into steel and manufactured products.

3.  Cost of components.  This means the costs for production of the components, exclusive of final assembly labor costs.

(End of Clause)

	TO BE INCLUDED IN CONTRACTS
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