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BULLETIN TYPE:

Flight Standards Information Bulletin for


Air Transportation (FSAT)

BULLETIN NUMBER:
FSAT 02-06

BULLETIN TITLE:
Restricted Access to the Flightdeck

EFFECTIVE DATE: 
09/24/02

TRACKING:
N/A

APPLICABILITY:
This bulletin applies to the operations of airplanes under 14 CFR part 119.

-------------------------------------------------------------------

1.  PURPOSE.  This bulletin contains guidance regarding changes to the regulations that restrict access to the flightdeck.  This guidance will be incorporated into the next change to Federal Aviation Administration (FAA) Order 8400.10, Air Transportation Operations Inspector’s Handbook.

2.  BACKGROUND.  On January 15, 2002, the FAA published changes to Title 14 of the Code of Federal Regulations (14 CFR) part 121, sections 121.547, 121.581, and 121.587 in the Federal Register.  These sections regulate access to the flightdeck.

3.  INFORMATION.  The guidance in Appendices 1 and 2 will be incorporated into the next change to Order 8400.10.  Appendix 3 contains FAA legal interpretations of pertinent regulations.

4.  ACTION.  POIs should use the guidance in the appendices when reviewing their assigned air carriers’ manuals to ensure that they are in conformance with 14 CFR section 121.547.

5.  INQUIRIES.  Any questions about this guidance should be directed to AFS-200 at 202-267-8166

/s/ Thomas K. Toula, for

Matthew Schack

Manager, Air Transportation Division

ATTACHMENTS

Appendix 1.  Compliance Table, Restricted Access to the Flightdeck
On January 15, 2002, the Federal Register published changes to Title 14 of the Code of Federal Regulations (14 CFR) part 121, sections 121.547, 121.581, and 121.587 (pg 2127).  Security directives may further restrict access to the flightdeck.  The following describes how to comply with Section 121.547.  

	Section of Regulation
	Who can be authorized access to the flightdeck
	Authorization circumstances
	Seat in back required
	Security Information

ID, Form, or Other

	14 CFR §121.547(a)(1)


	A crewmember
	Crewmembers assigned duties on that flight (Flight crewmember, check airman, cabin crewmember).

NOTE:  This does not include deadheading or off-duty crewmembers.  
	NO
	Certificate holder’s verification process & procedures for crewmember  access to the aircraft IAW the manuals required by 14 CFR §121.133

	§121.547(a)(2)


	1) FAA Air Carrier 

Inspector (ASI)


	1) Safety-related duties as required by 14 CFR who is checking or observing flight operations;


	NO--§121.547(c)(1)


	1) ASI are identified by their FAA Forms 8430-13 and 110A for the purpose of conducting en route inspections. 

	
	2) NTSB inspector
	2) Performing official duties.
	NO--§121.547(c)(1)
	2) In accordance with NTSB established procedures.

(Present NTSB ID Card (form 1660.2 and NTSB form 7000-5))

	§121.547(a)(3)
	Any person who has permission of [all 3]:
	Requires procedures in the manual IAW 14 CFR §121.133 for (i) and (ii)
	
	Certificate Holder’s acceptable verification process & procedures

	§121.547(a)(3)(i)
	1) The pilot in command, 

and
	PIC follows company approved manual IAW §121.133 procedures


	
	

	
	2) An appropriate management official of the part 119 certificate holder, 

and
	14 CFR Part 119 certificate holder is the management official granting access to the flightdeck IAW §121.133 procedures.
	
	

	 
	3) The Administrator.
	Administrator’s permission under § 121.547(a)(3) will be accepted in company manual IAW §121.133 procedures or issuance of FAA Form 8430-6.


	
	All other flightdeck authorizations will be approved and issued by AFS-200 under § 121.547(a)(4).

	§121.547(a)(3)(ii)
	Any persons who is an employee of:
	Limited to employees of the United States who 
	
	

	§121.547(a)(3)(ii) (A)


	1) The United States, or
	deal responsibly with matters relating to air carrier safety.


Secret Service


	YES

YES §121.550
	

	49 CFR §1544.223
	
	· Federal Air Marshall (FAM)-when operationally airborne and threat requirements dictate the need for access to the flightdeck.


	YES--49 CFR §1544.223
	(Aviation and Transportation Security Act.)

	
	
	· US Air traffic controller who is authorized by the Administrator to observe ATC procedures.
	NO §121.547 (c )(2)
	Evaluation staff, FAA Form 7010-2 and 7000-1

FAA Form 3120-28

IAW Air Traffic Procedures

	§121.547(a)(3)(ii) (B)
	2) A Part 119 certificate holder and whose duties are such that admission to the flightdeck is necessary or advantageous for safe operation; 

NOTE:  Employees of traffic, sales, and other air carrier departments not directly related to flight operations cannot be considered eligible unless authorized under §121.547(a)(4).   
	
Individuals employed by the certificate holder eligible under this Section include:

1)  non-operating pilots;

2)  other personnel required by the CFR to observe flight operations;

3)  persons whose duty is directly related to the conduct or planning of flight operations or in-flight monitoring of aircraft equipment or operating procedures, if their presence on the flightdeck is necessary to perform their duties and have been authorized in writing by a responsible supervisor listed in the operator’s manual as having that authority.
Some examples of these are certificated dispatchers, flight followers, simulator instructors, on-duty mechanics and employees dealing with air carrier safety.  


	NO--§121.547(c)(3) & 

NO--§121.547(c)(5) 


	Method #1 (see below)



	§121.547(a)(3)(ii) (B), con’t
	or
	· Individuals employed by another Part 119 certificate holder whose duties with that Part 119 certificate holder require an airman certificate and who is authorized by the Part 119 certificate holder operating the aircraft to make specific trips over a route
	NO--§121.547(c)(4) 
	Method #2 (see below)

	§121.547(a)(3)(ii) (C)
	3) An aeronautical enterprise certificated by the Administrator and whose duties are such that admission to the flightdeck is necessary or advantageous for safe operations.

NOTE:  This does not include clerical, administrative, or management employees who are not directly involved with the safe operation of the aircraft.
	A technical representative of the manufacturer of the aircraft or its components whose duties are directly related to the in-flight monitoring of aircraft equipment or operating procedures, if his presence on the flight deck is necessary to perform his duties, and he has been authorized in writing by the Administrator and by a responsible supervisor of the operations department of the Part 119 Certificate holder, listed in the Operations Manual as having that authority.

The phrase “necessary or advantageous for safe operation” shall be strictly and narrowly interpreted.  Examples that meet the intent of the rule are:
	NO - §121.547(c)(6)


	IAW the manuals required by § 121.133 or FAA Form 8430-6 issued by POI



	§121.547(a)(3)(ii) (C) con’t
	
	
Repair Stations (Part 145)-- Individuals whose duties are directly related to the in-flight monitoring of aircraft equipment


	NO - §121.547(c)(6)
	IAW the manuals required by § 121.133 or FAA Form 8430-6 issued by POI



	
	
	· Training Centers (Part 142)-- Training Center instructors as required by §142.53


	YES
	IAW the manuals required by § 121.133 or FAA Form 8430-6 issued by POI



	
	
	· The holder of a production certificate (Part 21) or type certificate--test pilots, flight test engineers, technical representatives when assigned responsibilities for monitoring equipment or evaluating procedures.


	NO - §121.547(c)(6)
	IAW the manuals required by § 121.133 or FAA Form 8430-6 issued by POI



	§121.547(a)(4)
	Any person who has the permission of the pilot in command, and an appropriate management official of the part 119 certificate holder and the Administrator, 

NOTE:  Paragraph (a)(2) of this section does not limit the emergency authority of the pilot in command to exclude any person from the flightdeck in the interests of safety.
	· Department of Defense,  [DOD Air Carrier Survey/Analysis Personnel require military orders in addition to 8430-6]


Members of Congress, 


Representatives of foreign governments, 

· Special programs that involve multiple carriers, and

· Foreign Pilots
	YES
	AFS-200 issues FAA Form 8430-6 unless otherwise delegated to the POI

	§121.583

All Cargo Only (not required to meet passenger carrying requirements)
	§121.583 (a) -- A person occupying a cockpit jumpseat must meet the requirements of § 121.547

NOTE:  For those operations in which a door is installed and operable, persons aft of the door only have to meet 121.583.

For those operations that require a door to be open for take-off and landing, or operations in which no door is installed, all persons must qualify under 121.547.

For those cases in which the door is required to be opened for physiological or safety reasons, the certificate holder must establish procedures.


	(1) A crewmember

(2) A company employee

(3) An FAA air carrier inspector, or an authorized representative of the NTSB, who is performing official duties

(4)  A person necessary for:

· (i) The safety of the flight

· (ii) The safe handling of animals;

· (iii) The safe handling of hazardous materials whose carriage is governed by regulations in 49 CFR Part 175;

· (iv) The security of valuable or confidential cargo;

· (v) The preservation of fragile or perishable cargo;

· (vi) Experiments on, or testing of, cargo containers or cargo handling devices;

· (vii) The operation of special equipment for loading or unloading cargo; and

· (viii) The loading and unloading of outsize cargo.


	
	Method #3 (see below)



	§121.583

All Cargo Only

con’t
	§121.583(a)6)
	· A person performing duty as an honor guard accompanying a shipment made by or under the authority of the United States


	
	

	
	§121.583(a)(7)
	· A military courier, military route supervisor, military cargo contract coordinator, or a flight crewmember of another military cargo contract air carrier or commercial operator, carried by a military cargo contract air carrier or commercial operator in operations under a military cargo contract, if that carriage is specifically authorized by the appropriate armed forces.


	
	

	§121.583

All Cargo Only

con’t
	§121.583(a)(8)
	· A dependent of an employee of the certificate holder when traveling with the employee on company business to or from outlying stations not served by adequate regular passenger flights.
	
	


Appendix 2.  Guidance.

Principal operations inspectors (POI) are to review their assigned air carrier(s)’ manuals, to determine that the air carrier(s)’ manuals are not contrary to Title 14 of the Code of Federal Regulations (14 CFR) part 121, § 121.547, as amended January 15, 2002.  Verification processes and procedures should ensure that the air carrier’s procedures, for individuals to have access to the flightdeck (jumpseat), meet the requirement of being authorized by the Administrator. 

Federal Aviation Administration (FAA) Aviation Safety Inspectors are identified by their FAA Form 110A for the purpose of conducting en route inspections.  The NTSB inspectors and appropriate Air Traffic control personnel have their own procedures for access to the flightdeck.

Method #1 - Employees of the 14 CFR Part 119 certificated air carrier, wholly-owned domestic subsidiaries, or domestic code-share partners:

The FAA-required approval for access to the flightdeck will be granted in accordance with (IAW) §121.547(a) through the acceptance of the operator’s required manual and the issuance of operations specification A025 IAW part 121, § 121.133.  Procedures for access to the flightdeck (jumpseat) for employees of the part 119 certificated air carrier, wholly-owned domestic subsidiaries, or domestic code-share partners, must include verification of employment status and eligibility, at the gate check-in, as follows:

1.  Must have company photo ID badge.

2.  Company granting official will complete company authorization form to include the verification of employment method and authorization number or name of person for permission to access to the flightdeck.

3.  Verification of employment must include Name, Employee Number, and Flightdeck (Jumpseat) Eligibility and must be determined by one of the following options:

a.  Direct database access; or

b.  Telephone verification;  

(1) The issuing authority for the air carrier will confirm eligibility by contacting one of the following who has access to the required data:  

(a) Dispatch/system operation control;

(b) Human resources;

(c) Crew scheduling; or 

(d) Other database verification sources approved by the Administrator.

(2) Must include verification number or name of person who verified employment on the authorization form; or
c.  Facsimile or electronic mail authority is acceptable as an alternate method of verification.

(1) The issuing authority for the air carrier will confirm eligibility by contacting one of the following who has access to the required data:

(a) Dispatch/system operation control;

(b) Human resources;

(c) Crew scheduling; or

(d) Other database verification sources approved by the Administrator.

(2) Must include verification number or name of person who verified employment on the authorization form.

4.  Permission of the Pilot-in-Command.

5.  If not requesting access to the flightdeck (jumpseat) IAW §121.547, company procedures for cabin access will apply.

Method #2 - Cockpit crewmembers and/or dispatchers employed by another 14 CFR Part 119 certificated air carrier not covered by Method #1:

The FAA-required approval will be granted for access to the flightdeck IAW §121.547(a) through the acceptance of the operator’s required manual and the issuance of operations specification A025 IAW § 121.133.  Procedures for access to the flightdeck (jumpseat) for cockpit crewmembers and/or dispatchers employed by another part 119 certificated air carrier must include verification of employment status and eligibility at the gate check-in as follows:

1.  Must have own company photo ID badge.

2.  Company granting official will complete company authorization form to include the verification of employment method and authorization number or name of person for permission to access to the flightdeck.

3.  Verification of employment must include Name, Employee Number, and Flightdeck (Jumpseat) Eligibility which must be determined by one of the following options:

a.  Direct database access; or

b.  Telephone verification;

(1) The issuing authority for the air carrier will confirm eligibility by contacting one of the following who has access to the required data:  

(a) Dispatch/system operation control;

(b) Human resources;

(c) Crew scheduling; or 

(d) Other database verification sources approved by the Administrator; 

(2) Must include verification number or name of person who verified employment on the authorization form;  or

c.  Facsimile or electronic mail authority is acceptable as an alternate method of verification;

(1) The issuing authority for the air carrier will confirm eligibility by contacting one of the following who has access to the required data:  

(a) Dispatch/system operation control;

(b) Human resources;

(c) Crew scheduling; or 

(d) Other database verification sources approved by the Administrator; 

(2) Must include verification number or person who verified employment on the authorization form.

4.  Permission of the Pilot-in-Command.

5.  Additional items for non-company cockpit crewmembers access to the flightdeck:

a.  Current Medical certificate (A medical certificate is not required for dispatchers access to the flightdeck);

b.  Appropriate airman certificate (pilot or dispatcher).

6.  If not requesting access to the flightdeck (jumpseat) IAW §121.547, company procedures for cabin access will apply.

Method #3.  All Cargo Operations.

A.  Title 14 CFR §121.583(a) lists numerous passenger-carrying requirements that the certificate holders do not need to comply with to carry the persons listed in §121.583(a)(1)-(8) aboard, and is limited to all-cargo operations conducted under part 121 (see the legal interpretations below).  For an all-cargo operation, an air carrier need not comply with the passenger-carrying requirements in §121.547 (i.e., those contained in paragraph (c)), but no person or entity, including the air carrier, is excused from the flight deck admission requirements in §§ 121.547(a) and 121.547(b).

B.  The FAA-required approval will be granted for access to the flightdeck IAW §121.547(a) through the acceptance of the operator’s required manual and the issuance of operations specification A025 IAW §121.133.  Procedures for access to the flightdeck (jumpseat) for employees of the part 119 certificated air carrier, wholly-owned domestic subsidiaries, or domestic code-share partners, must include verification of employment status and eligibility, at the gate check-in, as follows: 

1.  Must have own company photo ID badge.

2.  Company granting official will complete company authorization form to include the verification of employment method and authorization number or name of person for permission to access to the flightdeck.

3.  Verification of employment must include Name, Employee Number, and Flightdeck (Jumpseat) Eligibility which must be determined by one of the following options:

a.  Direct database access; or

b.  Telephone verification;  

(1) The issuing authority for the air carrier will confirm eligibility by contacting one of the following who has access to the required data:  

(a) Dispatch/system operation control; 

(b) Human resources; 

(c) Crew scheduling; or 

(d) Other database verification sources approved by the Administrator; 

(2) Must include verification number or name of person who verified employment on the authorization form;  or

c.  Facsimile or electronic mail authority is acceptable as an alternate method of verification;

(a) The issuing authority for the air carrier will confirm eligibility by contacting one of the following who has access to the required data:  

(1) Dispatch/system operation control;

(2) Human resources;

(3) Crew scheduling; or 

(4) Other database verification sources approved by the Administrator; 

(b) Must include verification number or person who verified employment on the authorization form:

4.  Permission of the Pilot-in-Command.

5.  If not requesting access to the flightdeck (jumpseat) IAW §121.547, company procedures for cabin access will apply.

C.  The FAA-required approval will be granted for access to the flightdeck IAW CFR §121.547(a) through the approval of the operator’s required manual and operations specification A025 IAW §121.133.  Procedures, for those individuals listed in §121.583 (a)(4) through (8), with the exception of company employees identified in B above, to have access to the flight deck (jumpseat), must include verification of employment status and eligibility prior to the flight and at the time of the flight as follows:

1.  Must have company photo ID badge / or government issued photo ID.

2.  Military couriers on flights entirely chartered by the military do not require verification at the gate, but must produce the appropriate US Government Military Orders and military ID’s to the flight crew.

3.  Company granting official will complete the company authorization form to include a background check or verification of employment, IAW the company's approved security plan, for permission to access to the flightdeck.  Verification of employment must include Name, Company, and Flightdeck (Jumpseat) Eligibility, and must be determined by one of the following options:

· Direct database access or

· Telephone verification.

(a)  The issuing authority for the air carrier will confirm eligibility by contacting one of the following who has access to the required data:

(1) Dispatch/system operation control, via the flight release

(2) Other database verification sources approved by the Administrator;

(b)  Must include verification number or person who verified employment on the authorization form,

(c)  Facsimile or electronic mail authority is acceptable as an alternate method of verification

4.  Permission of the Pilot-in-Command

5.  If not requesting access to the flightdeck (jumpseat) IAW §121.547, company procedures for cabin access will apply.

D.  All persons being transported in the aircraft must be screened and have their accessible property searched prior to entering the aircraft:

1.  Pat down or hand-held metal detector for an individual;

2.  Physical inspection for property.

*DATABASE PROCEDURES.
The certificate holder must maintain an FAA-accepted database and procedure, approved through the granting of Operations Specifications paragraph A025, with procedures and provisions:

1.  To maintain the currency and accuracy of the database. 

2.  To perform an annual audit of the database to ensure accountability for all issued identification cards. 

3.  To be available to the issuing authority in real time to verify.

4.  To include full name; employee number; flightdeck (jumpseat) eligibility

5.  To identify loss of identification

6.  To provide for company to re-issue all photo identification badges if 5% or greater are lost or not accounted for.

Foreign Pilot Authorization for Access to Flightdeck.

Some air carriers have provisions in their Operations Manual that specifically list numerous foreign carriers whose pilots have walk-up access to the cockpit jumpseat, without obtaining authorization from the certificate holder, the pilot-in-command, and without having an assigned seat in the passenger cabin.  Such authorizations are contrary to sections 121.547(a)(3)(ii)(b), 121.547(a)(3)(ii)(c) and 121.547(c)(4).  Certificated airmen who are employed by foreign air carriers, and U.S. citizens who pilot aircraft for foreign air carriers, whether or not they are under contract with U.S. air carriers, may not have access to the flight deck unless they: 

1.  Are specifically authorized by the certificate holder’s management, 

2.  Are issued FAA Form 8430-6 by AFS-200 unless specifically delegated; 

3.  Are given permission by the pilot-in-command, and

4.  Have access to a passenger seat in the main cabin. 

Proposed language change for Security Directive:

Company Personnel Passenger-Carrying and/or All Cargo Operations.

All company personnel of the14 CFR Part 119 certificated air carrier, including wholly-owned domestic subsidiaries, or domestic code-share partners, may continue to occupy the jumpseat when authorized by 121.547(a), in accordance with the FAA-approved employment verification procedures for access to the flightdeck (jumpseat).  Certificate Holder’s verification process and procedures must be approved through the issuance of OpSpec A025.  

Non-Company Personnel Passenger-Carrying and/or All Cargo Operations.
Non-operating pilots, flight engineers, and/or dispatchers employed by another 14 CFR Part 119 certificated air carrier, may continue to occupy the jumpseat when authorized by §121.547(a) in accordance with the FAA-approved employment verification procedures for access to the flightdeck (jumpseat).  Certificate Holder’s verification process and procedures must be approved through the issuance of OpSpec A025.  

New Guidance for Order 8400.10, Volume 1, Chapter 4, Section 4

181.  USE OF FAA FORM 8430-6, “ADMISSION TO FLIGHT DECK” OR ELECTRONIC EQUIVALENT


A.  Personnel Authorized.  14 CFR part 121, §121.547 allows certain individuals authorized by the certificate holder, the PIC, and the Administrator to be admitted to the flight deck.  In such cases, the individual shall be issued an FAA Form 8430-6 or an electronic equivalent.  An electronic equivalent must contain the same information as Form 8430-6 and be approved by the POI.



(1) FAA Personnel.  Requests for admission to an air carrier flightdeck by FAA (non-Flight Standards personnel) or FAA-associated personnel under the provisions of § 121.547(a)(4), should be submitted, through channels, to the CHDO concerned or, in the case of Headquarters personnel, to AFS-200.



(2) Other-Than-FAA Personnel.  Section 121.547(a)(3)(ii)(a) governs requests by individuals other than FAA personnel (or FAA-associated personnel) for admission to a flight deck and should be submitted to the operator concerned.  The operator, in turn, shall forward the request to the appropriate CHDO.  The CHDO, upon receipt of a request, should examine it to determine if such authorization is justified.  When issuing FAA Form 8430-6, principal operations inspectors (POI), or their designated representatives, must determine that all required information is complete and that the request is appropriately justified.


B.  Restrictions.  Authorization for admission to the flight deck and the issuance of FAA Form 8430-6 shall be restricted to key officials of airlines, aviation-oriented industry personnel, and FAA personnel or FAA-associated personnel.  Any deviations will require approval by the regional office prior to issuance.  Except for those categories of persons shown above, FAA Form 8430-6 is not to be issued unless the request is received from the carrier or operator and includes a justification for that person’s presence on the flight deck.  These restrictions are imposed in the interest of improved flight deck security.  Operator procedures should require all persons to make arrangements for flight deck entry prior to the flight and to board the aircraft with the flightcrew.


C.  Technical Representatives.  Individuals such as representatives from aviation manufacturers are authorized by § 121.547(c)(6) to be present on the flight deck without a seat in the cabin and are to be issued an FAA Form 8430-6.  See paragraph 183 [Method #3 will be incorporated in #183 when published in 8400.10 revision #16] for specific instructions.  See the Legal Interpretations below for further explanation.


D.  Disposition of FAA Form 8430-6.  The original is forwarded to the applicant, and the second copy is retained at the CHDO.


E.  Removal of Authorization.  Upon evidence of abuse of FAA Form 8430-6, the issuing authority may recall the form.  It shall be canceled by certified mail if the holder ceases to be employed in the capacity in which its issuance was predicated and the holder fails to return the form voluntarily.


F.  Transmittal Letter.  When the completed FAA Form 8430-6 is processed and returned to the air carrier or individual concerned, it should be made clear to all holders, including FAA personnel, that this authorization may not be issued for the purpose of free transportation.  The issuing authority shall forward a transmittal letter with each issuance (see figure 1.4.4.3.).

G.  Summary of FAA FORM 8430-6 LIMITATIONS AND PROVISIONS.

(1)  FAA 8430-6 is required for individuals authorized access under §§121.547(a)(3)(ii)(A), 121.547(a)(3)(ii)(C), and 121.547(a)(4).

(2)  FAA 8430-6 is required for individuals excluded by §121.547(b).

(3)  FAA 8430-6 is not required if individuals authorized under §121.547(a)(3)(ii)(B) are subject to the Certificate Holder’s approved verification process and procedures.

(4)  The authorization in writing by the Administrator is satisfied by using FAA Form 8430-6.

(5)  FAA Form 8430-6 must be limited to a specific flight or series of flights or a period of time not to exceed 6 months unless otherwise authorized by FAA Flight Standards Headquarters.
(6)  FAA Headquarters, AFS-200 or the Principal Operations Inspectors may issue an FAA Form 8430-6 under the authority of §121.547(a)(4), if “directed” by AFS-200.  

(7)  Coordination directly with AFS-200 is authorized with concurrent notification (e-mail, etc.) to regional office.


(8)  

183.  ADMISSION TO FLIGHT DECK WITHOUT SEAT IN CABIN-CFR § 121.547.


A.  Technical Representatives.  Section 121.547 lists those persons who may be admitted to the flight deck.  However, except as otherwise provided in § 121.547(c), such persons must also have a seat in the passenger compartment.  Section 121.547(c)(6) contains special provisions for authorizing flight deck authority without a seat in the cabin for certain technical representatives of the manufacturer of the aircraft or its components, whose presence on the flight deck is necessary to perform the duties of monitoring the aircraft equipment or operating procedures.  In this case, written authorization from both the Administrator (FAA Form 8430-6) and the operator is required.  [See Method #3 above].

NOTE:  FAA Form 8430-6 will be used for granting authorizations to technical representatives.  However, except as specified herein, the basic procedures used for handling such requests will be as specified in paragraph 181.


B.  FAA Form 8430-6 is to be used as the Letter of Authorization (LOA).  In accordance with § 121.547(c)(6), the CHDO shall issue a Form 8430-6.  The validity period should not exceed 6 months from the date of issuance. 

Appendix 3.  Legal Interpretations.

July 17, 2001

Donald P. Byrne

Assistant Chief Counsel

Regulations Division

This responds to the Fedex Pilots Association (FPA) request of October 24, 2000, seeking an interpretation of Section 121.583(e) of the Federal Aviation Regulations.  That section provides that the pilot in command (“PIC”) of an all-cargo aircraft may allow certain people to be admitted to the crew compartment on the aircraft.  FPA asks that the Federal Aviation Administration (FAA) confirm that Federal Express Corporation (FedEx) is “without authority to order the PIC to allow certain individuals into the flight deck if the PIC does not otherwise grant authorization.”   As summarized below, both FPA and FedEx provided additional information on the FedEx Jumpseat Program.  The FAA reviewed the information provided by the parties to this matter and reviewed the applicable regulations.  In summary, the FAA concludes that if FedEx punishes a PIC for refusing to admit someone to the flight deck -- in a situation involving Section 121.547(a)(3) or Section 121.547(a)(4) -- such punishment would undermine those sections of the regulations and the safety benefits that are maintained and enhanced by adherence to those regulations.

I.
Regulatory Overview


Several regulatory provisions in Title 14 of the Code of Federal Regulations are relevant to addressing the issue of the PIC’s authority to exclude individuals from the flight deck.  Section 91.3 addresses the Responsibility and authority of the pilot in command and states in relevant part:

(a) the pilot in command of an aircraft is directly responsible for, and is the final authority as to, the operation of that aircraft.

Section 121.583(e) provides as follows:  

The pilot in command may authorize a person covered by paragraph (a) to be admitted to the crew compartment of the airplane.

Other regulatory sections in part 121 regarding the PIC’s authority include:

Section 121.537, Responsibility for operational control: Supplemental operations.


(d)  Each pilot in command of an aircraft is, during flight time, in command of the aircraft and crew and is responsible for the safety of the passengers, crewmembers, cargo and aircraft.  The pilot in command has full control and authority in the operation of the aircraft, without limitation, over other crewmembers and their duties during flight time, whether or not he holds valid certificates authorizing him to perform the duties of those crewmembers.

Section 121.547 governs admission to the flight deck and states in relevant part as follows:


(a) No person may admit any person to the flight deck of an aircraft unless the person being admitted is – 

* * * * *


(2)  An FAA air carrier inspector, or an authorized representative of the National Transportation Safety Board who is performing official duties;


(3) An employee of the United States, a certificate holder, or an aeronautical enterprise who has the permission of the pilot in command and whose duties are such that admission to the flight deck is necessary or advantageous for safe operations; or


(4) Any person who has the permission of the pilot in command and is specifically authorized by the certificate holder management and by the Administrator.

Paragraph (a)(2) of this section does not limit the emergency authority of the pilot in command to exclude any person from the flight deck in the interests of safety.

II.
The Issue


A.
FPA’s Initial Request
In FPA’s request, it states that “only the PIC possesses the requisite authority to authorize a person covered by paragraph (a) of 121.583 to be admitted to the flight deck of the aircraft. . . . This authority cannot be altered, amended, or superseded by direction of the Company.”  FPA believes that any other interpretation “would be an erosion of the authority of the PIC that is set forth in FAR section 91.3.”  FPA maintains that regulatory flexibility to allow the Administrator to issue a certificate of waiver, authorization, or operations specifications that permit a deviation from a regulation is available only when the specific regulatory section provides that it is available.  FPA does not believe that this flexibility is available in section 121.583.  Furthermore, FPA states that FedEx does not possess an exemption allowing them to supersede the PIC’s authority exercised under section 121.583(e).  


B.
FAA’s Letter

On November 24, 2000, the FAA’s Office of the Chief Counsel sent letters to counsel for both FedEx and FPA asking for input on FPA’s letter requesting an interpretation of section 121.583(e).  In that letter, the FAA also sought input on proposed language to clarify a prior interpretation that seemed to imply that section 121.547 only applied to passenger carrying aircraft.  In that regard, the FAA proposed the following language:


Another request for an interpretation dated May 13, 1994 asks about the application of Section 121.547 and 121.583 with respect to cargo airlines.  The question overlooks the difference in nature and purpose between Sections 121.547 and 121.583.  The general purpose for section 121.547 is to set forth who may be admitted to the flight deck of any aircraft used in part 121 operations.  Section 121.547(a) identifies who may be admitted to the flight deck on any aircraft used under part 121 and the minimum requirements necessary for the admission of certain people to the flight deck of any aircraft used in operations conducted under part 121.  Section 121.547(c) sets forth an additional flight-deck admission requirement for certain visitors to the flight deck.  That additional requirement is that a seat must be available in the passenger compartment for certain visitors.  Those certain visitors are those who are not listed in the exceptions specified in subparagraphs (1) through (6) of Section 121.547(c).  If the aircraft does not have a passenger compartment or if a seat is not available in an aircraft with a passenger compartment, then only those people listed in Section 121.547(c)(1) through (6) may be admitted to the flight deck provided that such admissions are not inconsistent with the requirements of Section 121.547(a).  By contrast, 121.583(a) lists numerous passenger carrying requirements that the certificate holders need not comply with to carry the persons listed in 121.583(a)(1)-(8) aboard, and obviously is limited to all-cargo operations conducted under part 121.


The FAA letter also posed a number of questions to both FedEx Corporation and the FPA, namely:


1) What kind of people (non-crewmembers) does FedEx want to admit to the flight deck?


2) Why would the company want to have a non-crewmember company employee or company guest admitted to the flight deck despite objections by the PIC?


3) Are the company and FPA engaged in contract negotiations currently?


4)  Is this an issue in contract negotiations?


5) Has an incident happened in the past where aviation safety was compromised or potentially compromised by a company order to have someone admitted to the flight deck despite the objections of the PIC?


6)  Other than a situation involving another crewmember and other than a situation involving an FAA inspector or an NTSB inspector (see Section 121.547(a)(1) and (2)), does Federal Express agree or disagree with the following:  That the potential flight-deck guests described in paragraphs (a)(3) and (a)(4) of Section 121.547 must have the permission of the PIC in order to be admitted to the flight deck and to continue to be admitted to the flight deck?


7)  Is Federal Express doing anything inconsistent with the provisions of Section 121.547(a)(3) and (4)?


The FAA asked for responses by the end of December, 2000.


C.
FPA’s Response to FAA’s Inquiry

On December 29, 2000, the FPA submitted its response in accordance with the deadlines set forth in the FAA’s November letter.  In that response, the FPA stated that section 121.583(e) means “exactly what is stated.”  The FPA also stated that it “fully supports [the FAA’s] proposed clarification in [its] letter dated November 24, 2000.  However, [the FPA] propose[s] that the phrase ‘outside the crew compartment in all cargo aircraft’” be added to the interpretation to clarify that Section 121.547(c) requires that a seat be available in the passenger compartment for certain visitors and for all cargo aircraft that seat must be outside the crew compartment.  


The FPA further states that “there is no conflict between the regulations as to the authority of the pilot in command to control who has access to the flight deck.  That control is detailed in Section’s 121.547 and 121.583(e) with additional directive by 121.548 and 121.550.”  


The FPA also provides the following information in response to the FAA’s questions:


1) FedEx and the FPA are not currently engaged in contract negotiations.  The current collective bargaining agreement is amendable on May 31, 2004.  


2) The authority of the PIC under 121.583(e) may be a “possible item for discussion.”  


3)  FedEx has developed a system where company employees are routinely assigned seats in the cockpit for purposes of business or personal travel.  In instances where the PIC has raised objection to these seat assignments or has exercised his authority to remove these non-crewmembers from the cockpit, there have been various degrees of reprimand from FedEx flight management.”  The FPA also states that there have been numerous breaches of safety due to non-crewmembers who are allowed to sit in the cockpit.  It provides several anecdotal statements on these safety breaches.  


D.
FedEx Corporation’s Response to FPA and FAA

On January 12, 2001, FedEx responded to the FAA’s letter and to the FPA’s response of December 29, 2000.  In FedEx’s response, it maintains the following:


“In its October 24, 2000 letter to you, the FPA makes two related arguments.  First, that the only entity authorized by 121.583 to admit persons to the flight deck is the PIC; and second, an interpretation of 121.583 that permits an air carrier to authorize the admission of Company employees to the flight deck erodes and degrades the authority of the PIC.  We believe that these arguments are erroneous and are indicative of a gross misunderstanding of both the regulations and the FedEx Employee Jumpseat Program.”


FedEx asserts that an opinion issued by Mr. Dewey R. Roark, Jr., then Assistant Chief Counsel of the FAA Regulations and Codification Division, blessed the FedEx Employee Jumpseat Program about 25 years ago.  That opinion stated as follows: “1) that FedEx, in its operations manual, may authorize the persons enumerated in 121.583(a)(1-8) to be carried aboard its all-cargo aircraft; 2) that FedEx may authorize any of the persons enumerated in 121.583(a)(1-8) to be admitted to the crew compartment; and 3) that the PIC, in exercise of his discretion may grant or deny access of any persons for the crew compartment.”  Furthermore, FedEx states that the interpretation “recognized the potential for conflict between the authority of the certificate holder and the PIC, but did not offer any specific guidance for resolving those potential conflicts.”


FedEx then states that the Employee Jumpseat Program has provided a “workable and satisfactory balance between the respective authority of the Company and the PIC.” FedEx points out that “The Captain in his command authority has complete discretion in the assignment or reassignment of seats for all personnel other than assigned crew members, and may exclude, deplane, or relocate any one who presents potential danger to the safety of the flight.”  Thus, FedEx notes that the “Captain has unlimited authority to refuse admittance to the aircraft, including the cockpit, but such authority must be exercised for legitimate, reasonable, non-arbitrary and safety-related reasons.  If the PIC abuses his authority and discretion, he may be subject to disciplinary actions, but his authority is not contested.”  


Finally FedEx states “[w]hile the FPA can drag up obscure anecdotes of inappropriate behavior on the part of some jumpseaters, the overwhelming evidence indicates that the Program works well, is safe, and does not interfere with crewmembers performing their duties.”  FedEx also encloses a copy of its Jumpseat Certification Guide and a portion of its Flight Operations Manual.


E.
FPA’s Response to FedEx

Since FedEx responded after the deadline requested by the FAA’s November letter, and thus was able to directly respond to the FPA’s letter, which was sent in a timely fashion, the FAA permitted the FPA the opportunity to respond to FedEx.  In FPA’s response of January 25, 2001, the FPA takes issue with FedEx’s assertion that “its jumpseat program has worked successfully for 25 years.”  FPA points to the “Previous anecdotal information from crewmembers” and the “hundreds of Flight Safety Reports regarding jumpseat incidents  in [FedEx’s] database.”  


The FPA also responds to FedEx’s statement in its response that the PIC has “complete discretion in the assignment or reassignment of seats for all personnel other than assigned crewmembers. . . .”  FPA states as follows:

 “FedEx Jumpseat Administration reserves the seats in the cockpit, as well as those in the supernumerary area, for those persons requesting to travel on a jumpseat.  The authority envisioned by the FARs for the PIC to control the safe environment of his cockpit is compromised.  Normally, the PIC’s authority is to authorize admission to the flight deck.  At FedEx, the PIC exercises authority to who must be removed, under the cloud of potential discipline as was detailed in our anecdotes previously provided.  Hence the concept of PIC discretionary authority is compromised and only exercised in the most egregious situations.”  
F. The Issue Addressed in this Letter of Interpretation 

In this letter of interpretation, the FAA will address the following issue:  Whether an air carrier’s imposition of a punishment on a PIC for not granting permission for someone to be admitted to the flight deck -- in a situation involving Section 121.547(a)(3) or 121.547(a)(4) -- is contrary to those sections of the regulations or otherwise undermines those regulations?  In other words, because both of those sections of the regulations permit certain groups of people to be admitted to the flight deck provided that certain conditions are met, including the condition that the PIC has granted permission for the person to enter the flight deck, does an air carrier undermine or violate the regulations by subsequently punishing the PIC who did not give his or her permission?  

This letter of interpretation does not address the circumstances, if any, in which a PIC might legally refuse to admit a crewmember onto the flight deck.  Thus, this interpretation does not involve a situation governed by Section 121.547(a)(1).  This letter of interpretation also does not address the circumstances, if any, in which a PIC refuses to admit to the flight deck an FAA air carrier inspector or authorized representative of the National Transportation Safety Board, who is performing official duties.  Thus, this interpretation does not involve a situation governed by Section 121.547(a)(2) or the language in the flush paragraph at the end of Section 121.547(a).

III.
The FAA’s Interpretation of the Law


The FPA’s original letter focused on whether it was a violation of Section 121.583(e) for Federal Express to have disciplinary proceedings when a PIC refused to admit someone the company approved for admission to the flight deck.  That letter causes the agency to clarify the interrelationship between sections 121.547 and 121.583, and the applicability of section 121.547(a) with respect to air carrier operations that can be classified as “cargo-only” operations.  Thus, although the primary purpose of this letter is to address the issue presented in Section III F above in regard to paragraphs (a)(3) and (a)(4) of Section 121.547, in the next 3 paragraphs the FAA clarifies the scope and coverage of Section 121.547(a) as a whole and contrasts that scope and coverage with that of Section 121.583.

In its November letter, the FAA issued some proposed language to clarify this interrelationship.   Only FPA chose to comment on the language.  FPA supported the clarification but urged the FAA to add language that would state that section 121.547(c) also applies to seats in the cargo compartment of a cargo aircraft.  In other words, FPA wanted to have the FAA state that in an all-cargo operation, Section 121.547(c) applies and that a seat must be available outside the flight deck for each person admitted to the flight deck – except for the people specified in that section.  The FAA declines to adopt this language.  Section 121.547(c) applies only to passenger- carrying operations, not all-cargo operations because Section 121.583(a) excepts all-cargo operations
 from the requirements pertaining to passengers in Section 121.547.  But it is important to note that Section 121.583(a) does not except all-cargo operations from all of the requirements of Section 121.547, but instead only excuses compliance with the requirements pertaining to passengers.  Section 121.547(a) is not a requirement pertaining to “passengers”.  Instead section 121.547(a) is a regulation that deals with who may be admitted onto the flight deck and -- in the circumstances relevant to this interpretation --  who has the authority and the responsibility to grant or deny permission to a person seeking admission to the flight deck.  Thus, in an all-cargo operation, nothing in Section 121.583(a) excepts the applicability of Section 121.547(a) (which pertains to flight deck admissions).  Instead, for all-cargo operations, Section 121.583(a) excepts the air carrier from complying with the requirements pertaining to passengers in, among other rules, Section 121.547.  The requirements pertaining to passengers in Section 121.547 are contained in the introductory text of paragraph (c).  Thus, for all-cargo operations (i.e., those operations in which the only people aboard the aircraft are those listed in Section 121.583(a)), the air carrier is excused from complying with the passenger requirements in Section 121.547 (i.e., those contained in the introductory text of paragraph (c) of that section).  But the air carrier and others must comply with the admission-to-the-flight-deck rules in Section 121.547(a).  Thus, although Section 121.547(c) does not apply to cargo-only operations conducted under part 121, Sections 121.547(a) and 121.547(b) apply to both passenger-carrying operations and all-cargo operations.


In clarifying the interrelationship between section 121.547 and 121.583 and the applicability of 121.547 with respect to cargo airlines, the FAA states the following: 

The general purpose for section 121.547 is to set forth who may be admitted to the flight deck of any aircraft used in part 121 operations.  Section 121.547(a) identifies who may be admitted to the flight deck on any aircraft used under part 121 and the minimum requirements necessary for the admission of certain people to the flight deck of any aircraft used in operations conducted under part 121.  The introductory text of paragraph (c) of Section 121.547 sets forth an additional flight-deck-admission requirement for certain visitors to the flight deck.  That additional requirement is that a seat must be available in the passenger compartment for certain visitors.  Those certain visitors are those who are not listed in the exceptions specified in subparagraphs (1) through (6) of Section 121.547(c).  If the aircraft does not have a passenger compartment or if a seat is not available in an aircraft with a passenger compartment, then only those people listed in Section 121.547(c)(1) through (6) may be admitted to the flight deck provided that such admissions are not inconsistent with the requirements of Section 121.547(a).  By contrast, 121.583(a) lists numerous passenger carrying requirements that the certificate holders need not comply with to carry the persons listed in 121.583(a)(1)-(8) aboard, and obviously is limited to all-cargo operations conducted under part 121.  For an all-cargo operation, an air carrier need not comply with the passenger requirements in Section 121.547 (i.e., those contained in paragraph (c)), but no person or entity, including the air carrier, is excused from the flight deck admission requirements in Sections 121.547(a) and 121.547(b).

In addition to the foregoing, it must be borne in mind that the FAA’s Regulations repeatedly recognize the authority of the PIC to be the final authority on an aircraft.  (See e.g.,  Sections 91.3 and 121.537).  Section 91.3 specifically provides that the PIC is the “final authority” with regard to the operation of the aircraft.  Section 121.537 states that the PIC, during flight time, has command of the “aircraft and crew and is responsible for the safety of the passengers, crewmembers, cargo and aircraft.”  See also Sections 121.533 and 121.535. 


FedEx asserts that an interpretation issued in 1975 by FAA attorney Dewey R. Roark, Jr. provides the FAA’s “blessing” on FedEx’s jumpseat program.  This program, as described by FedEx, essentially consists of three different phases in terms of jumpseat assignment.  First, the certificate holder, through Jumpseat Administration, assigns individuals riding on a cargo aircraft to one of the available seats, thereby making the first decision as to who should ride in a flight deck jumpseat.  FedEx asserts that this is an exercise of the certificate holder’s right under section 121.583(a).  Second, according to FedEx, the PIC, via section 121.583(e), then has the authority to deny admittance to someone previously assigned to the flight deck.  That authority, according to FedEx’s response, must be exercised for “legitimate, reasonable, non-arbitrary and safety-related reasons.”  Finally, FedEx becomes the final determiner as to whether the PIC appropriately exercised his authority under 121.583(e) because FedEx states that if the “PIC abuses his authority and discretion, he may be subject to disciplinary actions, but his authority is not contested.”  

Under the system outlined by FedEx, the PIC becomes the middleman who must second-guess his employer’s decision in the first instance and then potentially face disciplinary action by that same employer if it disagrees with his decision.  This goes beyond the program described in Mr. Roark’s letter.


Mr. Roark, in his letter, specifically stated the following in regard to FedEx’s request for opinion:

(1) FEC [Federal Express Corporation] in its operations manual, may authorize any or all of the persons specified in section 121.583(a)(1)-(8) to be carried on board its all-cargo airplanes, including a person necessary from the safe handling of radioactive materials, if that person has been designated by the U.S. Atomic Energy Commission or the U.S. Department of Defense for the purpose of national security;

(2) FEC, in its operations manual, may specify which, if any of the persons designated in section 121.583(a)(1)-(8) may be admitted to the crew compartment;

(3) The pilot-in-command, at his discretion, may grant or deny access to the crew compartment during flight to any person authorized to enter that area under paragraph (2) above; and

(4) FEC may not authorize admission to the crew compartment to persons other than those specified in section 121.583(a)(1)-(8) unless it complies with 121.547 and the other passenger-carrying rules of part 121, including those set forth in section 121.583(a).  


The above summary of FedEx’s line of authority envisions the line of authority ending with the PIC.  There is no paragraph in Mr. Roark’s letter that gives the FAA’s blessing to FedEx challenging the decisions of the PIC to deny admittance to the flight deck in a situation involving Sections 121.547(a)(3) or section 121.547(a)(4).  In fact, paragraph (3) above recognizes the pilot’s “discretion” in granting or denying access to the crew compartment during flight to anyone listed in Section 121.583(a)(1)-(8).  There is no regulatory limitation on this PIC discretion, although Mr. Roark states that there could arise a conflict between the certificate holder and the PIC. 


In the 25 years since that letter was issued, there has been no regulatory amendment regarding the PIC’s authority and responsibility to grant or deny permission to someone seeking to be admitted to the flight deck under Sections 121.547(a)(3) or 121.547(a)(4).  Thus, the regulatory scope of the PIC’s authority -- in situations governed by Sections 121.547(a)(3) and 121.547(a)(4) -- is unlimited since he is the person on the scene who is responsible for the safety of the passengers, crew, cargo and aircraft during flight.  In a situation involving Sections 121.547(a)(3) or 121.547(a)(4), the Federal Aviation Regulations contain no language for someone -- not even an FAA official - to second guess the PIC’s decision to deny permission to someone seeking admission to the flight deck under Section 121.547(a)(3) or Section 121.547(a)(4).  PICs can be held accountable if something in their control on the flight deck causes a violation of the safety rules.  A PIC might make the judgement that something in particular about a person seeking to enter the flight deck under paragraphs (a)(3) or (a)(4) of Section 121.547 might distract the flight crew.  That assessment by the PIC to deny permission to admit someone to the flight deck in a situation under Section 121.547(a)(3) or Section 121.547(a)(4) cannot be second-guessed.  Even if the potential jumpseat rider is assessed as probably being a quiet-noninterferring jumpseat rider, the PIC might, for example, decide not to admit that person to the flight deck because the next flight segment will involve traveling through or around rough weather.  On such a flight segment the PIC may decide to eliminate the possibility of the jumpseat rider being startled by a weather event and thereby distracting the flight crew.  Perhaps the PIC decides that because the expected operational complexities of the flight will require the flight crewmembers to redouble their efforts to remain attentive to their duties, he does not want to risk the crew being distracted by a jumpseat rider on that flight.   Some operational complexities that a PIC might consider, include expected ATC holds due to radar outages, expected weather delays, expected rerouting for the dispatch conditions, and known demands with management of conditions associated with dispatching a flight under the MEL.  Even the condition of the flight crew itself might be a factor the PIC considers in deciding whether to grant permission to someone to enter the flight deck.  In any event, whatever stated or unstated reason the PIC uses in deciding not to give his or her permission, the regulations condition the admission of a person to the flight deck -- in a Section 121.547(a)(3) situation or a Section 121.547(a)(4) situation -- upon the PIC’s permission.  Conduct by anyone that chills a PIC’s ability to deny permission for flight deck admission in Section 121.547(a)(3) or (a)(4) situations, including post flight disciplinary proceedings concerning a decision to deny permission, interferes with the PIC’s duties and responsibilities under the safety regulations.  Such conduct can result in the issuance of an FAA Cease and Desist Order or other FAA Order.  See, 14 C.F.R. Section 13.20.

Recently the FAA reemphasized the critical nature of the flight deck environment, in part, in response to FedEx’s litigation with some of its dispatchers who have certain physical handicaps or impairments.  FedEx had excluded some of its dispatchers, who had certain physical handicaps, from riding on the jumpseat on the flight decks of FedEx aircraft because of safety-of-flight concerns the carrier had about such people.  In fact, FedEx asked the FAA to declare flight deck jumpseats to be “exit row seats” which would have had the effect of barring the hearing-impaired dispatchers and others from the flight deck due to exit-row-seat requirements related to the physical, mental and language abilities of occupants of those seats.  The FAA declined to find that those flight deck jumpseats were exit row seats.  That finding was made, in part, because the exit-row-seat standards, though demanding, were not as demanding as the Section 121.547(a) rules that apply to admission to the flight deck.  Thus, even if a person would be eligible to sit in an exit-row-seat, that did not necessarily mean that he had a right to ride on the jumpseat on the flight deck.  That decision recognized the importance of the flight deck as the nerve center for safe flight operations.  Even if an air carrier authorizes its nonflight crewmember employees to ride on flight deck jumpseats in order for the carrier to save business travel expenses or in order to give the carrier’s employees a travel benefit, the flight deck is the nerve center of the flight and the PIC has the unfettered authority to deny permission for someone seeking to enter the flight deck under Section 121.547(a)(3) situations or Section 121.547(a)(4) situations.  In such a situation, if there is a seat aft of the flight deck, the person who is denied admission to the flight deck can occupy a seat aft of the flight deck (separated by a bulkhead door or a flight crew compartment door).  If the seat aft of the flight deck is an “exit row seat,” then the person must meet the exit row seat standards.  See Section 121.585.  

Nothing in this interpretation prevents an air carrier from classifying certain groups of employees as potential flight deck jumpseat riders.  But in situations in which one of those employees is seeking to be admitted to the flight deck under either Section 121.547(a)(3) or Section 121.547(a)(4), that person can only be admitted if the PIC grants permission.  The FAA disagrees with FedEx’s assertion that a PIC’s authority is not contested when, subsequent to the flight, the air carrier disciplines the PIC for deciding not to give permission for someone to enter the flight deck.  The discipline hearing itself contests the authority of the PIC in situations governed by Section 121.547(a)(3) and Section 121.547(a)(4).
We hope this has been responsive to the inquiry.  This letter has been prepared by Carol Moors Toth, reviewed by Joseph Conte, Manager, Operations Law Branch of the Office of the Chief Counsel and coordinated with Flight Standards Service.

April 2, 2002

Donald P. Byrne

Assistant Chief Counsel

Regulations Division, AGC-200

This is in response to your letter requesting an interpretation concerning the relationship between Section 121.547 and Section 121.583 of the Federal Aviation Regulations.  Specifically, you asked about a situation in which an air carrier might want to carry passengers on the flight deck of a cargo aircraft that does not have any seats outside of the flight crew compartment.  You state that a particular air carrier authorizes the use of flight deck jumpseats for “a broad category of people who do not fall within the six [categories] listed [in Section 121.547(c)]…”

You ask whether a cargo carrier, “pursuant to [Section] 121.583, [may] authorize individuals to use the jumpseat when there is no available seat outside of the cockpit or must they comply with [Section 121.547(c)] and place seats outside of the cockpit for those persons who do not fall within the [six categories specified] in [Section] 121.547(c)[?]”  You also ask “if it is permissible for the individuals to occupy the jumpseat, under [Section 121.583], must they have the consent of the pilot in command[?]”

Finally, you also cite Section 121.583(e) and assert that no one may be admitted to the cockpit unless authorized by the pilot in command and that the authorization is in the “sole discretion” of the pilot in command and not that of the air carrier.

Section 121.547(a) is set-forth below:

(a) No person may admit any person to the flight deck of an aircraft unless the person being admitted is --

(1)  A crewmember;

(2)  An FAA air carrier inspector, or an authorized representative of the National Transportation Safety Board, who is performing official duties;

(3)  Any person who --

(i) Has permission of the pilot in command, an appropriate management official of the part 119 certificate holder, and the Administrator; and

(ii) Is an employee of --

(A) The United States, or

(B) A part 119 certificate holder and whose duties are such that admission to the flight deck is necessary or advantageous for safe operations; or

(C) An aeronautical enterprise certificated by the Administrator and whose duties are such that admission to the flight deck is necessary or advantageous for safe operations; or

(4)   Any person who has the permission of the pilot in command, an appropriate management official of the part 119 certificate holder and the Administrator.

Paragraph (a)(2) of this section does not limit the emergency authority of the pilot in command to exclude any person from the flight deck in the interests of safety.

In an interpretation issued last summer, the Federal Aviation Administration (FAA) addressed the relationship between Section 121.547 and Section 121.583.  See July 17, 2001 Letter to David Webb and J. Mark Hansen from Donald P. Byrne Assistant Chief Counsel, Regulations Division (copy enclosed).  At least five important points were discussed in the FAA’s July 17, 2001 letter that are relevant to your request.  First, Section 121.547 sets forth who may be admitted to the flight deck on any aircraft operating under Part 121, including all cargo operations, and the conditions for admission.  Thus, Section 121.547(a) governs admission to the flight deck in both passenger-carrying operations and all-cargo operations.  Second, Section 121.583, which is applicable to all-cargo operations, allows an air carrier to carry certain people (i.e., those listed in Section 121.583(a)(1) through (8)) without having to comply with the passenger-carrying provisions of certain regulations, including the passenger-carrying provisions of Section 121.547.  Third, in discussing Section 121.547, the FAA reiterated that Sections 121.547(a) and (b) are admission to the flight deck requirements -- not passenger-carrying requirements, while Section 121.547(c) is the only paragraph in Section 121.547 that is a “passenger-carrying” requirement.  Thus, in an all-cargo operation, Section 121.583 excuses an air carrier from complying with Section 121.547(c) but does not affect the applicability of Section 121.547(a).  Fourth, in a situation where a person is seeking admission to the flight deck under Section 121.547(a)(3) or Section 121.547(a)(4), that person must have the permission of the pilot in command.  Fifth, anyone who chills a PIC’s ability to deny permission for flight deck admission -- in pure Section 121.547(a)(3) or (a)(4) situations-- including post flight disciplinary proceedings initiated by a carrier against the PIC for denying permission, interferes with the PIC’s duties and responsibilities under the safety regulations.  The FAA said that such conduct that interferes with the PIC’s duties and responsibilities -- in situations involving Section 121.547(a)(3) or Section 121.547(a)(4) -- can result in the issuance of an FAA Cease and Desist Order or other FAA Order.  See 14 C.F.R. Section 13.20.

Therefore, an air carrier conducting an all-cargo flight under part 121, does not have to have seats available outside the flight deck for those people carried pursuant to Section 121.583(a)(1) through (8).  In other words, because Section 121.547(c) is the “passenger-carrying” requirement in Section 121.547, then, for an all-cargo flight, an air carrier need not comply with paragraph (c) of 121.547 -- even when the passengers do not fit within one of the six categories specified in Section 121.547(c).  In order to be excused from the passenger-carrying requirements of 121.547(c), however, the people carried on the all-cargo flight must only be those who fit into one or more of the eight categories specified in 121.583(a)(1) through (8).  

In regard to your question about whether a person must have the permission of the pilot in command to enter the flight deck, the answer is “yes” assuming that person is seeking admission under Section 121.547(a)(3) or Section 121.547(a)(4).  Both of those provisions explicitly require that the person have the permission of the PIC as well as the FAA and the air carrier.  To the extent that the person is seeking admission to the flight deck under Section 121.547(a)(1) because that person is a crewmember or under Section 121.547(a)(2) because that person is an FAA air carrier inspector or an authorized representative of the National Transportation Safety Board, the permission of the pilot in command is not a prerequisite.  However, as the flush paragraph at the end of Section 121.547(a) articulates, a PIC has the emergency authority to exclude any person from the flight deck in the interests of safety -- even an FAA air carrier inspector.  Thus, for example, the PIC could exclude another flight crewmember from the flight deck or an FAA air carrier inspector if an emergency exists that would warrant such an exclusion.  Consequently, a difference exists between denying permission to someone seeking admission to the flight deck under paragraph (a)(3) or (a)(4) and, for example, excluding a flight crewmember or FAA air carrier inspector seeking admission to the flight deck under paragraphs (a)(1) or (a)(2).  In the (a)(3) and (a)(4) situation, the person must have the permission of the PIC (and the FAA and the air carrier) to be admitted to the flight deck.
 Furthermore, in a pure (a)(3) or (a)(4) situation the PIC has the unfettered discretion to deny permission to the person seeking admission to the flight deck.  A person seeking admission to the flight deck under Section 121.547(a)(3) or (a)(4) is not in a “pure” (a)(3) or (a)(4) situation if that person’s presence on the flight deck is required by some other rule (e.g., Section 121.550 regarding Secret Service agents).

In an (a)(1) or (a)(2) situation, the permission of the PIC is not required to admit the person to the flight deck, but if the PIC decides to exclude, for example, a required flight crewmember or an FAA air carrier inspector who would otherwise be authorized under paragraphs (a)(1) or (a)(2) of Section 121.547, the PIC has to have been faced with an emergency situation whereby the exclusion of the person would be in the interests of safety.  In other words, in a situation where the PIC excludes a flight crewmember or FAA air carrier inspector, the PIC’s decision can be called into questioned by the carrier, the FAA and others.  If the PIC was not faced with an emergency situation whereby the exclusion would have been in the interest of safety, the PIC can be disciplined by the air carrier and charged with a violation of the safety regulations (e.g., Section 121.548).

The regulations recognize that FAA air carrier inspectors have a safety purpose for being on the flight deck.  FAA air carrier inspectors perform important safety inspections of Part 121 operations often times from the cockpit of aircraft in operations.  Clearly, required flight crewmembers have a safety purpose for being admitted to the flight deck.  Sometimes other crewmembers
 (e.g., flight attendants) play important safety roles on the flight deck and their admission to the flight deck may be warranted or required under other FAA regulations (e.g., check airmen for line checks or for operational experience) and TSA Security Directives.
  In contrast, however, people who are admitted to the flight deck solely under paragraphs (a)(3) or (a)(4) do not have an aviation safety role regarding the conduct of the flight from the flight deck or some other regulation-required security role.  Because the presence on the flight deck of people covered by paragraphs (a)(3) and (a)(4) are not necessary for aviation safety purposes and because of the safety considerations outlined on the last 3 pages of the July 17, 2001 Letter to David Webb, the PIC can deny permission to such people without that decision being questioned by anyone, unless the presence of such people is required by separate regulation (e.g., Section 121.550).  In contrast, a decision by a PIC to deny admission to the flight deck, for example, to an FAA air carrier inspector or other flight crewmember is within the PIC’s discretion, but that PIC’s discretion is not unfettered.  The PIC in such circumstances must have a compelling explanation for his decision to exclude.  That explanation will only be accepted if an emergency situation existed whereby exclusion of those people was in the interests of safety.

Finally, as the FAA explained in its Letter to David Webb and J. Mark Hansen and as discussed above, Section 121.547(a) governs admission to the flight deck for all operations conducted under Part 121.  Nonetheless, in the 3 paragraphs that follow this paragraph, we provide an academic
 discussion of Section 121.583(e) because it may be beneficial in that it reiterates the safety underpinnings regarding the regulations governing admission to the flight deck.  Although we are setting forth an academic discussion of how Section 121.583(e) would work in the absence of Section 121.547(a), the appropriate way to read Section 121.538(e) is that it must be read together with Section 121.547(a).  Thus, under Section 121.583(e), the PIC “may authorize” admission to the flight deck (crew compartment), but the rules that give the complete details of how that can be accomplished legally -- from an FAA regulatory perspective -- are set forth in Section 121.547(a).  Other rules, issued by the TSA, may include additional regulatory requirements -- from a TSA security perspective -- concerning admission to the flight deck.

If, hypothetically, Section 121.547(a) did not exist or if, hypothetically, Section 121.547(a) was inapplicable to all-cargo operations, the legal advice in this letter would be substantially the same because of the existence of Section 121.583(e) and because of the analysis that follows.  Section 121.583(e) provides that the PIC 

“may authorize a person covered by paragraph (a) of [Section 

121.583] to be admitted to the crew compartment of the airplane.”

Thus, for the categories of people specified in Section 121.583(a)(1) though (a)(8), authorization from both the air carrier
 and the PIC must be sought and received in order to be admitted to the “crew compartment” (i.e., the flight deck).  Implicit in the use of the phrase “may authorize” in Section 121.583(e) is a requirement that the PIC has the discretion to authorize admission to the crew compartment or deny admission to the crew compartment.  However, the PIC’s authority to deny admission to the flight deck is not unfettered for certain categories of people whose presence on the flight deck is required for aviation safety purposes or for other purposes codified in the regulations.  Therefore, although in a Section 121.583(e) analysis, a PIC has the unfettered discretion to deny admission to the flight deck for most categories of people, the PIC does not have such unfettered discretion for some categories of people.  For example, because separate regulations specify the minimum flight crew (see, e.g., Section 121.385) and because those regulations were promulgated in order to assure the presence of other flight crewmembers for the safe operation of the aircraft, a PIC cannot -- without sufficient justification -- exclude such flight crewmembers from the flight deck.  Thus, even under a Section 121.583(e) analysis, a PIC would have to have a compelling justification (an emergency situation) whereby the interests of aviation safety warrant the exclusion of required flight crewmembers from the flight deck.  Similarly, in a Section 121.583(e) analysis, a PIC could exclude an FAA air carrier inspector from the flight deck, but only if the PIC was faced with an emergency situation whereby the interests of aviation safety were best served by excluding the FAA air carrier inspector.  That’s because even in a Section 121.583(e) analysis, the PIC cannot fail to comply with the separate regulatory requirement contained in Section 121.548 that an FAA inspector be given “free and uninterrupted access to the pilot’s compartment of the aircraft” upon presentation of the appropriate FAA credentials.  

Additionally, to the extent that a separate FAA or TSA security directive exists mandating the presence of other crewmembers on the flight deck for certain portions of a Part 121 operation, a PIC cannot simply cite the language in Section 121.583(e) to exclude such crewmembers.  In order to avoid being charged with a violation of FAA regulations, the PIC must be able to explain the emergency situation whereby the presence of such other required crewmembers (by security directive) would not have been in the interests of aviation safety.  Again, the foregoing discussion of Section 121.583(e) in this paragraph and the previous 2 paragraphs is academic inasmuch as Section 121.547(a) governs admission to the flight deck for all Part 121 operations.

This response has been coordinated with the Air Transportation Division of Flight Standards Service.






� Section 119.3 defines "all-cargo operation" as any operation for compensation or hire that is other than a passenger-carrying operation or, if passengers are carried, they are only those specified in Section 121.583(a) or Section 135.85. 


�  For the reasons specified in the FAA's Letter to David Webb and J. Mark Hansen (discussed later) and as articulated in this letter, Section 121.547 governs admission to the flight deck -- not section 121.583(e).   This letter discusses situations where the PIC has the sole authority to deny permission for someone to enter the flight deck.  It also discusses other situations where the PIC must be able to subsequently articulate a sufficient (emergency) justification to bar someone's admission to the flight deck.  Although Section 121.547 was amended [See 67 Fed. Reg. 2118, 2127-2128 (January 15, 2002)] after the terrorist attacks on September 11, 2001, the safety and legal principles articulated in the July 17, 2001 Letter to David Webb and J. Mark Hansen apply, without change, to the current version of Section 121.547.





� In a situation governed by Section 121.547(a)(3) or (a)(4), the PIC does not have the "sole discretion" to grant or deny admission to the flight deck.  The FAA and the air carrier also have to have agreed to the admission of that person and if either the FAA or the air carrier deny permission, that person cannot be admitted even if the PIC would have granted permission.


� It must be borne in mind that "crewmember" is a defined term in 14 C.F.R. Part 1 and that a person does not have "crewmember" status unless that person is assigned to perform duty on the aircraft during flight.  Air carrier pilots and flight attendants, who are merely commuting (and not working on that particular flight), are not "crewmembers" for that flight.  


� If a flight attendant's presence on the flight deck is not required by FAA or TSA rule or order, then the PIC can deny permission to the flight attendant to be admitted to the flight deck without having to have an emergency situation.  On the other hand, if the flight attendant's presence on the flight deck is required by FAA or the TSA for some portion of the flight, the PIC would not be in violation of FAA regulations for denying permission for the flight attendant to be admitted to the flight deck but only if the PIC was faced with an emergency situation where the flight attendant's exclusion is in the interest of safety.


� It is an academic discussion because admission to the flight deck is really governed by Section 121.547(a).


� See the "when authorized by the certificate holder" language in Section 121.583(a) which makes it clear that the air carrier must authorize the admission of the people listed in paragraphs (a)(1) through (a)(8) of that section.  Bear in mind that the air carrier, in considering who it will authorize for admission to the flight deck, must comply with all legal requirements including the legal requirements concerning minimum flight crews complements, flight deck admission for FAA air carrier inspectors and all applicable security directives.
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