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1.  PURPOSE.  This bulletin is to provide notification that the Associate Administrator for Regulation and Certification in the Federal Aviation Administration (FAA), and the Assistant Secretary for Aviation and International Affairs in the Office of the Secretary of Transportation (OST), are entering into a Memorandum of Understanding (MOU).  The MOU is meant to establish a working relationship to review “fitness” information accompanying applications for the original issue of FAA Operating Certificates for intrastate common carriage operations.





2.  BACKGROUND.  





  A.  On December 20, 1995, a new FAA regulation, Title 14 of the Code of Federal Regulations (14 CFR) part 119, “Certification:  Air Carriers and Commercial Operators,” was published in the Federal Register (60 FR 65832).  This new �part 119 reorganized into one part, certification and operation specifications (OpSpecs) requirements, formerly existed in �14 CFR parts 121 and 135, SFAR 38-2, and applied to companies engaged in interstate, foreign, or intrastate common carriage operations.





  B.  Under section 119.39(a), an applicant may be issued an FAA Air Carrier Certificate or Operating Certificate if the applicant:





    (1) meets the applicable requirements of part 119;





    (2) holds the applicable economic authority from OST, if required; and,





    (3) is determined to be properly and adequately equipped and able to conduct a safe operation.





  C.  Carriers conducting interstate or foreign air transportation operations are required to obtain economic authority from OST.  Those applicants seeking certificates under Title 49 of the United States Code (49 U.S.C.) 41102, or authority under 49 U.S.C. 41738, must be found by OST to be “fit, willing, and able” to conduct their operations.  In making “fitness” determinations, OST reviews information on the applicant’s ownership, management, finances, and compliance history.





  D.  Only carriers conducting intrastate operations are not under the jurisdiction of, or required to receive economic authority from, OST.  Thus, these carriers are not subject to an OST fitness review.





  E.  The FAA has adopted part 119, as subsequently amended in April 1, 1997, and corrected in 62 FR 15570; (4th revision, new 97-4 revised March 19, 1997), effective on March 12, 1997.  In adopting part 119, the FAA concluded that carriers conducting intrastate operations under part 121 and 135 should be subject to fitness type reviews.  These fitness reviews would be similar to those performed on air carriers under OST’s jurisdiction, “because financial information, management information, and information concerning who controls the certificate holder can reveal potential shortcomings on the applicant’s ability to conduct safe operations.”  Moreover, such carriers would be subject to an OST fitness review, if that carrier did not have intrastate status.





  F.  Thus, under section 119.36, applicants for intrastate authority under both parts 121 and 135 are required to file information on their owners and officers.  Applicants for authority under part 121 are required to file detailed financial information.  Section 119.39(b), operating authority for intrastate common carriage under part 121, may be denied application if it is determined that, “for financial reasons the applicant is not able to conduct a safe operation.”





3.  DISCUSSION.  The task of reviewing fitness information is a new responsibility for the FAA.  OST’s years of experience in this area will be of great support in the successful implementation of FAA regulations governing intrastate carriers.  Therefore, the FAA is seeking OST’s assistance in reviewing the fitness information required for these new carrier applications.





A.  The conduct of fitness reviews for intrastate carrier applicants will result in the issuance or denial of a FAA “Letter of Authorization” (LOA), which will be necessary prior to the original issuance of an FAA Operating Certificate.  The FAA will provide OST, Air Carrier Fitness Division, with a package containing copies of each applicant’s fitness information, so the FAA and OST may work together in the review of applicant’s ownership, management, and financial information (see Attachment A for the specific filing requirements of sections 119.35 and .36).  The OST will provide guidance to the FAA in determining if applications are complete and if new applicants have sufficient financial and managerial resources to warrant issuance of an FAA LOA and Operating Certificate.





B.  This agreement will assist in ensuring that intrastate common carriage operations are conducted with the suitable degree of safety required in the public interest, and that fitness requirements are uniformly applied by the department, regardless of whether the applicant proposes to conduct intrastate, interstate, or foreign transportation operations.





�4.  ACTION.  Principal operations inspectors (POI), having certification responsibilities relevant to applicants for the original issuance of an operating certificate for the purpose of conducting intrastate common carriage operations under parts 121 or 135, shall inform those applicants that they must submit all application material and a signed statement in the form and manner prescribed in sections 119.35 and 119.36 to their nearest flight standards district office.  The part 121 application material shall be reviewed by the appropriate regional office and then sent to:





FAA Headquarters, Fitness Management Section,


Air Transportation Division AFS-260,


800 Independence Avenue S.W.


Washington D.C. 20591.





Note:  Each applicant must submit the application to the Administrator at least 90 days before the date of intended operation. (see Attachment).





5.  INQUIRIES.  This bulletin was developed by the Fitness Management Section in AFS-260.  Any questions regarding this information bulletin should be directed to Roy L. Robinson at �202-267-7773, Katherine D. Tatum at 202-267-7897, or Mary A. Kiener at 202-267-9814.  The AFS-260 Fax Number is 202-267-5229.





6.  EXPIRATION DATE.  This bulletin will expire on 7-31-1999.








/s/


Thomas E. Stuckey


  Acting Director, Flight Standards Service





ATTACHMENT


�
ATTACHMENT A





New 97-4 Revised March 19, 1997, effective March 12, 1997.   


As corrected in 62 FR 15570, April 1, 1997.





Section 119.35  Certificate application requirements for all operators.





  (a)  A person applying to the Administrator for an Air Carrier �       Certificate or Operating Certificate under this part (applicant) �       must submit an application--





       (1)  In a form and manner prescribed by the Administrator; and,





       (2)  Containing any information the Administrator requires the


            applicant to submit.





  (b)  Each applicant must submit the application to the Administrator at �       least 90 days before the date of intended operation.





Section 119.36  Additional certificate application requirements for commercial operators.





  (a)  Each applicant for the original issue of an operating certificate �       for the purpose of conducting intrastate common carriage operations �       under part 121 or part 135 of this chapter must submit an �       application in a form and manner prescribed by the Administrator to �       the Flight Standards District Office in whose area the applicant �       proposes to establish or has established his or her principal base �       of operations.





  (b)  Each application submitted under paragraph (a) of this section must �       contain a signed statement showing the following:





       (1)  For corporate applicants:





            (i)   The name and address of each stockholder who owns 5 �                  percent or more of the total voting stock of the �                  corporation, and if that stockholder is not the sole �                  beneficial owner of the stock, the name and address of �                  each beneficial owner.  An individual is considered to �                  own the stock owned, directly or indirectly, by or for �                  his or her spouse, children, grandchildren, or parents.





            (ii)  The name and address of each director and each officer �                  and each person employed or who will be employed in a �                  management position described in sections 119.65 and �                  119.69, as applicable.





            (iii) The name and address of each person directly or �                  indirectly controlling or controlled by the applicant and �                  each person under direct or indirect control with the �                  applicant.





       (2)  For non-corporate applicants:





            (i)   The name and address of each person having a financial �                  interest therein and the nature and extent of that �                  interest.





            (ii)  The name and address of each person employed or who will �                  be employed in a management position described in �                  sections 119.65 and 119.69, as applicable.





  (c)  In addition, each applicant for the original issue of an operating �       certificate under paragraph (a) of this section must submit with the �       application a signed statement showing--





       (1)  The nature and scope of its intended operation, including the �            name and address  of each person, if any, with whom the �            applicant has a contract to provide services as a commercial �            operator and the scope, nature, date, and duration of each of �            those contracts; and,





       (2)  For applicants intending to conduct operations under part 121 �            of this chapter, the financial information listed in �            paragraph (e) of this section.





  (d)  Each applicant for, or holder of, a certificate issued under �       paragraph (a) of this section, shall notify the Administrator within �       10 days after--





       (1)  A change in any of the persons, or the names and addresses of �            any of the persons, submitted to the Administrator under �            paragraph (b)(1), or (b)(2), of this section; or,





       (2)  For applicants intending to conduct operations under part 121 �            of this chapter, a change in the financial information �            submitted to the Administrator under paragraph (e) of this �            section that occurs while the application for the issue is �            pending before the FAA and that would make the applicant’s �            financial situation substantially less favorable than �            originally reported.





  (e)  Each applicant for the original issue of an operating certificate �       under paragraph (a) of this section, who intends to conduct �       operations under part 121 of this chapter, must submit the following �       financial information:





       (1)  A balance sheet that shows assets, liabilities, and net worth, �            as of a date not more than 60 days before the date of �            application.





       (2)  An itemization of liabilities more than 60 days past due on the �            balance sheet date, if any, showing each creditor’s name and �            address, a description of the liability, and the amount and due �            date of the liability.





       (3)  An itemization of claims in litigation, if any, against the �            applicant as of the date of application showing each claimant’s �            name and address and a description and the amount of the claim.





       (4)  A detailed projection of the proposed operation covering 6 �            complete months after the month in which the certificate is �            expected to be issued including--





            (i)   Estimated amount and source of both operating and �                  nonoperating revenue, including identification of its �                  existing and anticipated income producing contracts and �                  estimated revenue per mile or hour of operation by �                  aircraft type:





            (ii)  Estimated amount of operating and nonoperating expenses �                  by expense objective classification; and,





            (iii) Estimated net profit or loss for the period.





       (5)  An estimate of the cash that will be needed for the proposed �            operations during the first 6 months after the month in which �            the certificate is expected to be issued, including--





            (i)   Acquisition of property and equipment (explain);





            (ii)  Retirement of debt (explain);





            (iii) Additional working capital (explain);





            (iv)  Operating losses other than depreciation and amortization �                  (explain); and,





            (v)   Other (explain).





       (6)  An estimate of the cash that will be available during the first �            6 months after the month in which the certificate is expected �            to be issued, from--





            (i)   Sale of property or flight equipment (explain);





            (ii)  New debt (explain);





            (iii) New equity (explain);





            (iv)  Working capital reduction (explain);





            (v)   Operations (profits) (explain);





            (vi)  Depreciation and amortization (explain); and,





            (vii) Other (explain);








       (7)  A schedule of insurance coverage in effect on the balance sheet �            date showing insurance companies; policy numbers; types, �            amounts, and period of coverage; and special conditions, �            exclusions, and limitations.





       (8)  Any other financial information that the Administrator requires �            to enable him or her to determine that the applicant has �            sufficient financial resources to conduct his or her operations �            with the degree of safety required in the public interest.





  (f)  Each financial statement containing financial information required �       by paragraph (e) of this section must be based on accounts prepared �       and maintained on an accrual basis in accordance with generally �       accepted accounting principles applied on a consistent basis, and �       must contain the name and address of the applicant’s public �       accounting firm, if any.  Information submitted must be signed by an �       officer, owner, or partner of the applicant or certificate holder.
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