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NOTE:  This bulletin requires PTRS input.  See paragraph 5.

----------------------------------------------------------------------

1.  PURPOSE.

A.  This bulletin provides information and guidance for conducting Non-Routine Flight Operations (NRFO) for purposes other than the transport of people or materials, and/or after performing maintenance, preventive maintenance, rebuilding, or alteration on an airplane.  This bulletin also seeks to increase aircraft safety and respond to certain National Transportation Safety Board (NTSB) safety recommendations through the:

(1)  Clarification of existing regulations, and

(2)  Expansion of existing Federal Aviation Administration (FAA) guidance material.

(3)  Addressing training for crews performing NRFOs.

B. This FSAT does not address authorization for ferry flights with one engine inoperative, as set forth in Title 14 of the Code of Federal Regulations (14 CFR) part 91, § 91.611, nor does it address test or experimental flights.

2.  BACKGROUND.  On December 22, 1996, a Douglas DC-8-63 airplane impacted terrain, killing three flight crewmembers and three maintenance/avionics technicians on board.  After conducting its investigation into this accident, the NTSB identified the flight as a Postmodification Functional Evaluation Flight (PFEF).  As a result, the NTSB issued four safety recommendations to the FAA, which are resolved in this bulletin. 

3.  REASONS FOR NRFOs.

A.  The affected flight was conducted for the purpose of achieving compliance with 14 CFR part 43, § 43.5, Approval for return to service after maintenance, preventive maintenance, rebuilding, or alteration, which is an NRFO.

B.  Non-routine Flight Operations (NRFO).  For the purposes of this bulletin, NRFOs are those flight operations conducted for purposes other than the ordinary transport of people or material.  For air carriers, this means all flights not involving common carriage.

(1)  Examples of NRFOs.

(a)  In-flight functional evaluation of the aircraft and/or its systems,

(b)  Engine inoperative ferry flights.  (NOTE: the guidance in this bulletin is not applicable to Engine inoperative ferry flights.)

(c)  In-flight operational checks of maintenance performed or alteration(s) made,

(d)  Flights conducted for the purpose of crewmember training or qualification,

(e)  All operations conducted under a Special Flight Permit,

(f)  Maintenance troubleshooting flights, and/or

(g)  Sales or customer demonstration flights.

(2)  For air carriers, the list includes all flight operations not conducted as part of the air carrier’s scheduled or nonscheduled passenger and/or cargo carrying operations.
4.  CLARIFICATION OF EXISTING REGULATIONS.  There are numerous sections applicable to NRFOs.  These include:

A.  Section 91.3(a) states that “the pilot in command of an aircraft is directly responsible for, and is the final authority as to, the operation of that aircraft.”  This makes it critical that the pilot is the final authority on whether a flight starts, continues, or ends, and is responsible to end any such flight at the time the pilot finds safety is compromised.  Therefore, the termination of an NRFO would be appropriate, even before departure, if the pilot finds that the aircraft is not airworthy.

B.  Section  91.7.

(1)  This section sets forth requirements concerning the airworthiness condition of all civil aircraft.  Section 91.7(a) states that “no person may operate a civil aircraft unless it is in an airworthy condition.”  Section 91.7(b) states that “the pilot in command of a civil aircraft is responsible for determining whether that aircraft is in condition for safe flight.  The pilot in command shall discontinue the flight when an unairworthy mechanical, electrical, or structural conditions occur.”  

(2)  A clarification of the term airworthy is necessary because there is no definition of airworthy in 14 CFR.  The accepted definition for “airworthy” comes from a legal interpretation issued by the Assistant Chief Counsel, Regulations and Enforcement Division, Office of the Chief Counsel, dated June 17, 1988, and from Order 8300.10, Airworthiness Inspectors Handbook, Chapter 213, Section 1, Paragraph 5A(2).  (See Appendix 1.)

C.  Section 91.103 states, in part, that “each pilot in command shall, before beginning a flight, become familiar with all available information concerning that flight.”  Therefore, the PIC must be aware of all that was done to the aircraft that might affect its operation.  (See paragraph 5D for guidance.)

D.  Section 91.213 sets forth the requirements for operating an aircraft with certain instruments and equipment in an inoperable condition.  

5. GUIDANCE.  This guidance material for conducting an NRFO is advisory rather than regulatory.  The PIC must make the final decision as to the safety of the flight after considering all relevant regulations, procedures, and guidance.

A.  Air Carrier NRFOs.  

(1)  The air carrier manual should contain:

(a)  Detailed policy and procedures for the authorization, control, and conduct of all non-routine flight operations, 

(b)  Addresses of those locations and areas which can be used to conduct the NRFO, and

(b)  Detailed information describing the level, amount, and type of required training for those flight crewmembers authorized to conduct these types of flights.  

B.  Airworthiness.  The PIC must be certain that the airplane is airworthy before operating it.  Regulations prohibit a pilot from operating an airplane that is not airworthy.  The PIC must be certain that:
(1)  An authorized person approved the aircraft for return to service, in accordance with the FAA-approved company maintenance manual.

(2)  All inspection, maintenance, and alteration tasks were completed before being approved for return to service.

C.  Determine the Required Crew Qualifications.

(1)  This document divides NRFOs into two groups.  

(a)  Group 1 includes those NRFOs in which the flightcrew should consist of a fully qualified and current PIC, first officer, and, if appropriate, flight engineer.

(b)  Group 2 includes those NRFOs in which the PIC, and, if applicable, flight engineer, are qualified instructors, check airmen, or flight crewmembers that have been trained and authorized by the air carrier specifically for conducting NRFOs.

(2)  Operations.

(a)  Operations appropriate to Group 1 NRFOs involve the operation of the aircraft in accordance with the normal procedures of the flight manual.  These include, but are not limited to:

· Normal operation of airplane systems such as the normal retraction and extension of the aircraft’s landing gear

· A flight to confirm the proper functioning of the aircraft’s communication and or navigation radios

· A flight to confirm the proper functioning of the aircraft’s autopilot

(b)  Operations appropriate to Group 2 NRFOs involve procedures described or listed, in emergency, abnormal, or alternate procedures.  These flights include any flight in which any system on the aircraft is de-powered in order to confirm a back-up system is functional, such as:

· Any flight that involves de-powering of any of the aircraft’s electric, hydraulic, or pneumatic systems

· Alternate extension of the aircraft’s landing gear

· Alternate extension of the aircraft’s flaps

· A flight that involves approach or actual entry into a stall

· Actual shut down of an engine

· De-powering of any flight control power input

· Operation of the plane’s wing flaps following certain procedures

(3)  Training.  

(a)  The FAA requires that every PIC conducting operations under part 121 is trained and qualified to operate the airplane in all normal procedures, and to recover and land the aircraft from problems that might occur.

(b)  Even though instructors, check airmen, and specifically trained flight crewmembers are qualified to simulate emergencies and expect the unexpected, there is a need for some additional training for these pilots.  Each certificate holder should develop, and have accepted by the Administrator, training such that each NRFO will be conducted in accordance with procedures consistent with safe flight operations.

D.   Preparation/Pre-Flight.  Proper and complete preparation before starting an NRFO might well be more extensive than the actual flight.

(1)  The PIC should coordinate with maintenance as to why the flight is needed.

(a)  What was inoperative?

(b)  What was repaired?

(c)  What was replaced?

(2)  The PIC should determine what precautions to take and plan ahead what course of action to take if the airplane does not function in the intended manner. 

(3)  The crew should thoroughly review all appropriate schematics, systems, and limitations consistent with the intended NRFO.

(4)  The PIC should pre-plan to immediately land the plane if its condition deteriorates to a condition that is no longer airworthy.  The NRFO is not a test flight and the crew are not qualified test pilots.

(5)  The PIC should determine where to conduct the flight.

(6)  The PIC should make prior coordination with Air Traffic Control.

(7)  The PIC should determine that weather conditions are adequate to safely conduct the NRFO.

E.  During the Flight.  Following this methodology allows the crew to plan ahead for unexpected occurrences during the NRFO.  Should the flight encounter such difficulties, the previously agreed-upon procedures should be sufficient to permit a safe landing.

6.  ACTION.

A.  Each POI will convey this bulletin to the Director of Safety (part 121) or the Director of Operations (part 135).  POIs may direct their certificate holders to the web site where this bulletin is located (www.faa.gov/avr/afs/fsat/fsatl.htm).  Certificate holders should be aware of the safety intent of this bulletin, specifically:

(1)  Paragraph 4, CLARIFICATION OF EXISTING REGULATIONS, and

(2)  Paragraph 5, GUIDANCE.

B.  Each air carrier should review and determine if the training provided to the crew of the NRFO is in compliance with the guidance presented in this document.

7.  PROGRAM TRACKING AND REPORTING SUBSYSTEM (PTRS) INPUT.  POIs shall make a PTRS entry when they have completed the action stated in paragraph 6A for each of their operators as outlined in HBAT 00-13A.  The PTRS entry shall be listed as activity code number 1381 and the “national use” field entry should be “FSAT0204.”  POIs should use the comments section to record comments of interaction with the operators.

8.  ATOS ACTION.  Principal Operations Inspectors (POI) will ensure that the Director of Safety of their assigned air carrier is aware of this bulletin within the first 30 days of receiving it.

A.  The POI must assess the air carrier’s response to the recommendation.  An air carrier’s failure to implement these recommendations into their existing program could result in an increase in potential risk in several areas.

B.  The POI must determine if additional surveillance is required or if further air carrier action is necessary to address the potential increased risk.  Possible additional actions may include retargeting the CSP to include accomplishing appropriate SAIs or EPIs, convening a System Analysis Team (SAT), or re-evaluating air carrier approvals or programs.

9.  ATOS REPORTING.  POIs will make an ATOS entry using the “Other Observation DOR” functionality to record the actions directed by this bulletin.  The POI will access the “Create DOR” option on their ATOS Homepage, select the “Other Observation” tab, and:

A.  Select System:  4.0 Personnel Training and Qualifications 

B.  Select Sub-system: 4.2 Training Program

C.  Select the appropriate air carrier from the drop-down menu.

D.  Select “1381” from the “PTRS Activity Number” drop-down menu.

E.  Enter the date the activity was started and completed.

E.  Enter the location the activity was performed.

F.  Enter “FSAT 0204” in the “Local/Regional/National Use” field.

G.  Use the “Comments” field to record any comments reflecting interaction with the air carrier, and the air carrier’s response to the recommendation.

H.  Input any actions taken in the “Reporting Inspector Action Taken” field.

I.  Select the “Save” button after all entries have been made.

10.  INQUIRIES.  The Air Carrier Operations Branch, AFS-220, developed this bulletin.  Direct any questions or comments regarding this bulletin to Michael Coffey at (202) 267-3750.

11.  EXPIRATION.  This bulletin is in effect until further notice.

/s/Thomas K. Toula, for

Matthew Schack

Manager, Air Transportation Division
APPENDIX 1.  DEFINITION OF AIRWORTHY

1.  AGC Interpretation  No. 1988-16.

Source of Interpretation:  Letter to Michael Dobbelly from John H. Cassady, Assistant Chief Counsel, Regulations and Enforcement Division, Office of the Chief Counsel, dated June 17, 1988.

“Your letter of August 14, 1987, addressed to the Administrator, Federal Aviation Administration, has been referred to this office for reply.  You indicate that you are an A & P Mechanic  with an inspection authorization, and call our attention to the fact that the Federal Aviation Regulations (FAR) do not contain a definition of the word “airworthy.”

“Over the years there have been various proposals, from both within and without the FAA and predecessor agencies, to define “airworthy”.  For basically two reasons, such proposals have not been implemented: first, there is no single definition that covers usage of the word in different FAR parts, and second, no need for a new definition has been shown. 

“The word “airworthy” has a very limited usage in the regulations, and in the few places that it does occur, it is clearly used as a summarizing or shorthand term denoting the aggregate of requirements that are concurrently spelled out.

“Thus, for example, with reference to issuance of airworthiness certificates, § 21.183(d), the requirements are conformity to type design and an appropriate inspection to determine condition for safe operation.  With these conditions met, it is clear that the required finding of “airworthy” follows.  Section 15 of FAA Order 8309, which you cite without comment, merely paraphrases the rule. 

“In a similar manner, in the maintenance context, where § 43.11 requires a post-inspection certification that an aircraft is found to be airworthy, it is clear that the finding of airworthy derives from the inspection where the scope and performance rules of the inspection are spelled out in detail.

“Likewise, in the pilot/operator context, the regulations require operation of an aircraft that is in an airworthy condition.  However, as in § 91.29, the pilot’s responsibility for operating an airworthy aircraft is further defined  by the standard of determining that the aircraft is in condition for safe flight.  Thus, the term “airworthy” is effectively otherwise defined for purposes of that section without the need for an all-encompassing Part 1 definition.

“Inherent in the connotation of “airworthy” is a necessary flexibility that allows administrative discretion in enforcement situations.  It is our position that since the substantive regulations provide specifics for aircraft certification, maintenance, and operation, any augmentation by way of definition of “airworthy” is extraneous when that word is used concurrently.  

2.  FAA Order 8300.10, Chapter 213, Section 1, Paragraph 5,  CONDUCT VIOLATION INVESTIGATION.

A.  Definitions
(2)  Airworthiness:  Since “airworthiness” is not defined in the FA Act of 1958, as amended, or in the regulations, a clear understanding of its meaning is essential in conducting a violation investigation.  A review of case law relating to airworthiness reveals two conditions that must be met for an aircraft to be considered “airworthy.”  These conditions are:

(a)  The aircraft must conform to its type design (certificate).  Conformity to type  design is considered attained when the required and proper components are installed and they are considered with  the drawings, specifications, and other data that are part of the type certificate.  Conformity would include applicable supplemental type certificates and field approved alterations.

(b)  The aircraft must be in condition for safe operation.  This refers to the condition of the aircraft with relation to wear and deterioration.  Such conditions could be skin corrosion, window delamination/crazing, fluid leaks, tire wear, etc.

3.  CASE LAW.  Case law establishes that an airplane that is in a condition that is not known, is not in an airworthy condition.
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