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BULLETIN TYPE:        Joint Handbook Bulletin for Airworthiness�                      (HBAW) and Air Transportation (HBAT)





BULLETIN NUMBER:      HBAW 98-04 and HBAT 98-04





BULLETIN TITLE:       Applicability of ICAO Annex 6





EFFECTIVE DATE:       02-13-98


--------------------------------------------------------------------


1.  PURPOSE.  The purpose of this bulletin is to clarify the applicability of International Civil Aviation Organization (ICAO) Annex 6 Operation of Aircraft - (Standards and Recommended Practices) contained in Part I (International Commercial Air Transport) to foreign operators engaged in Title 14 of the Code of Federal Regulations (14 CFR) part 129 air carrier operations.





2.  BACKGROUND.  





  A.  A recent issue involving the proposed installation of cockpit voice recorders (CVR) by 14 CFR part 129 foreign air carriers was determined to be unenforceable under part 129.  Specifically, ICAO Annex 6 contains both “recommended practices” and “standards.”  It was determined that, within the context of ICAO Annex 6 and consistent with U.S. international obligations found in Article 33 of the Chicago convention, only “standards” can be enforced pursuant to section 129.11.  This section is misleading since it states, in part, that “Each foreign air carrier shall conduct its operations within the United States in accordance with...the Standards and Recommended Practices contained in part I of ICAO Annex 6 (Operation of Aircraft).”  The standards pertaining to CVR applicability contained in part I of ICAO Annex 6 cover:





    (1)  All airplanes having a maximum certificated take-off mass of over 5,700 kg (12,666 pounds) in which the individual certificate of airworthiness was first issued on or after January 1, 1987; or





    (2)  All turbine engine airplanes having a maximum take-off mass of over 27,000 kg (60,000 pounds) in which the prototype was certificated after September 30, 1969 and in which the individual certificate of airworthiness was first issued before January 1, 1987.  





  B.  All other CVR provisions described under the “recommended practices” contained in part I of ICAO Annex 6 are unenforceable.





3.  DISCUSSION.  





  A.  It is obvious that there can be no requirement that States issue certificates and/or licenses in accordance with “recommended practices.”  The Annex makes it clear that “recommended practices” are desirable objectives to which States should endeavor (but are not required) to conform, while “standards” are necessary and considered mandatory or required in the interest of safety.  Standards are recognized as “necessary” for the safety of international air navigation to which States must conform. 





  B.  International law also makes it clear that the United States may only require foreign operators to meet the ICAO “standards,” not the “recommended practices” of ICAO.  This is consistent with prior AGC-1, Office of the Chief Counsel, interpretations and practices associated with foreign operations.





4.  ACTION.  Each assigned principal inspector having surveillance responsibilities for part 129 air carriers should ensure compliance with ICAO standards rather than with the recommended practices.  The recommended practices are identified within each ICAO Annex.





5.  INQUIRIES.  This policy has been coordinated with the Office of the Chief Counsel, AGC-1.  Any questions or comments regarding this bulletin should be directed to AFS-350 at (202) 267-8177 or AFS-220 at (202) 267-8166.





6.  LOCATION.  A rule change to part 129 is expected in the near future to be consistent with these requirements.  The material in this bulletin will remain in effect until it is incorporated into FAA Order 8300.10, Airworthiness Inspector’s Handbook, and FAA Order 8400.10, Air Transportation Inspector’s Handbook.











/s/


Barbara A. Aleshire for


Thomas Stuckey


Acting Director,


  Flight Standard Service, AFS-1
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