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Presenter
Presentation Notes
In this presentation, we will learn how to monitor DBE & ACDBE contracts and work sites as directed in the DOT regulations.
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Monitoring and Enforcement 
1) Regulatory Requirements 

 

Presenter
Presentation Notes
First we will talk about the regulatory requirements in the regulations.
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2) Strategies for Implementation 

 
 

Presenter
Presentation Notes
Secondly, we will talk about strategies for implementation.
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Monitoring and Enforcement 
1) Regulatory Requirements 

 
2) Strategies for Implementation 

 
3) Self-Assessment 
 

 
 

Presenter
Presentation Notes
Lastly we will talk about how to assess how your airport is doing with monitoring and enforcing its DBE & ACDBE Programs.
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Regulatory Requirements 

49 C.R.F. 26.37: 
 
 

 

Presenter
Presentation Notes
So, first is the regulation.
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Regulatory Requirements 

49 C.R.F. 26.37: 
(a) Implement Appropriate Mechanisms to Ensure 

Compliance by All Program Participants 
 
 

 

Presenter
Presentation Notes
Part 26.37 states that you must implement appropriate mechanisms to ensure compliance with the part's requirements by all program participants (Primes and subs).  So, we are going to talk about tools you can use to achieve this.In general, some of the ways that you can do this is by applying legal and contract remedies available under Federal, state and local law including in Part 26 when you find noncompliance in your program. You must set forth the specific enforcement mechanisms you will use in your DBE program and exactly how you will apply them.
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Regulatory Requirements 

49 C.R.F. 26.37: 
(a) Implement Appropriate Mechanisms to Ensure 

Compliance by All Program Participants 
 

(b) Ensure Work Committed to DBEs is Performed 
by DBEs as indicated in letters of intent 
 
 

 

Presenter
Presentation Notes
The regulations say that you must ensure that your DBE programs include a monitoring and enforcement mechanism to ensure that work committed to DBEs at contract award or subsequently (e.g., as the result of modification to the contract) is actually performed by the DBEs to which the work was committed without deletions, substitutions, or significant reduction in dollars committed.
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Regulatory Requirements 

49 C.R.F. 26.37: 
(a) Implement Appropriate Mechanisms to Ensure 

Compliance by All Program Participants 
 

(b) Ensure Work Committed to DBEs is Performed 
by DBEs 
 

(c) Running Tally of DBE Participation 
 

 

Presenter
Presentation Notes
The monitoring mechanisms used must include a way to maintain a running tally of actual DBE payments, including a means of comparing these actual payments to the amount of money committed on the letter of intent and in the contract.   This is also important because in your reports of DBE participation to the FAA, you must display both commitments and attainments.We will talk about this more later.
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Regulatory Requirements: 
Appropriate Compliance Mechanisms 

Create Written Policies and Procedures for 
Contract and Worksite Reviews 
• Create a document certifying that DBE contracts and 

worksites are inspected 
• Document must detail exactly what was reviewed, 

by who, and when 
• Airport staff like Concessions Managers and 

Construction Managers are ideal staff to help 
conduct and process written certification reviews  
 
 

Presenter
Presentation Notes
Your DBE program must develop a written certification process to ensure that you have reviewed contracting records and monitored work sites. The document must indicate what contract and work was reviewed, when, by who, and contain an airport or recipient employee signature.  The monitoring to which this paragraph refers may be conducted in conjunction with monitoring of contract performance for other purposes (e.g., close-out reviews for a construction contract).
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Regulatory Requirements: 
Appropriate Compliance Mechanisms 

 
Prompt Payment Mechanisms 

 
Create Written Policies and Procedures as 
Appropriate  
 Prompt Payment & Retainage Verification Process 

 
 

 
 
 

Presenter
Presentation Notes
You must establish, as part of your DBE program, a contract clause to require prime contractors to pay subcontractors for satisfactory performance of their contracts no later than 30 days from receipt of each payment you make to the Prime contractor. You must ensure prompt and full payment of retainage from the prime contractor to the subcontractor within 30 days after the subcontractor's work is satisfactorily completed.  You may choose 1 of 3 possible ways to handle retainage.(1) You may decline to hold retainage from prime contractors and prohibit prime contractors from holding retainage from subcontractors.(2) You may decline to hold retainage from prime contractors and require a contract clause obligating prime contractors to make prompt and full payment of any retainage kept by prime contractor to the subcontractor within 30 days after the subcontractor's work is satisfactorily completed.(3) You may hold retainage from prime contractors and provide for prompt and regular incremental acceptances of portions of the prime contract, pay retainage to prime contractors based on these acceptances, and require a contract clause obligating the prime contractor to pay all retainage owed to the subcontractor for satisfactory completion of the accepted work within 30 days after your payment to the prime contractor.-During close-out of a project, it is a good practice to ensure prompt payment and accurate payments to DBE firms by inspecting cancelled checks paid to DBE firms as your airport does.  However, it is best to stay proactive when it comes to DBE Program Monitoring to prevent fraud before it happens.-It is a better practice to confirm payments as they happen.  Perhaps develop an internal process for flagging DBE firms to follow up with after a Prime firm is issued a payment.  Set an alert on an electronic system like email to follow up within 30 days or whatever period under 30 days your airport has established.  Ensure the final payment amount is commensurate with the amount committed to on the Letter of Intent/Contract Agreement.  Track and account for any approved change orders and contract modifications.
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Regulatory Requirements: 
Appropriate Compliance Mechanisms 

 
Create Written Policies and Procedures as 
Appropriate  

The Termination Process  
 Terminating DBE Subcontract Process must be 

clearly defined in the airport’s DBE Program AND 
within each DBE/ACDBE subcontract. 

 Prime must notify the airport and DBE/ACDBE of 
request to terminate and allow 5 days for the firm to 
respond to allegations, if desired. 
 

 
 
 

Presenter
Presentation Notes
Require that termination procedures are addressed in each DBE contract and that no termination “at will” exists.  Only termination for Good Cause is allowed.You also must require that a prime contractor not terminate a DBE subcontractor that has been committed work without your prior written consent. This includes, but is not limited to, instances in which a prime contractor seeks to perform work originally designated for a DBE subcontractor with its own forces or those of an affiliate, a non-DBE firm, or with another DBE firm.You must require a Prime to request a termination in writing and to notify the DBE firm at the same time as well.  The DBE/ACDBE firm should get 5 days to respond to any allegations and the termination request prior to the request being approved by the airport.You must clearly define your termination request process in your program manuals and ensure it includes procedures for when a firm voluntarily withdraws.
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Regulatory Requirements: 
Appropriate Compliance Mechanisms 

Identify Appropriate Enforcement Mechanisms 
 Progressive discipline policy 

- Breach of Contract Remedies 

Presenter
Presentation Notes
As already mentioned, you must also have methods in place to enforce contractual agreements and compliance with the DBE and ACDBE Programs.  It is a best practice to have a progressive discipline policy.  Don’t start with terminating, start with diplomacy to try to get deficiencies corrected.Contract remedies must be clearly defined in your programs and in contractual agreements between Prime and DBE/ACDBE firms.



13 Federal Aviation 
Administration 

Regulatory Requirements: 
Appropriate Compliance Mechanisms 

Identify Appropriate Enforcement Mechanisms 
 Progressive discipline policy 

- Breach of Contract Remedies - Reporting DBE Fraud 

Presenter
Presentation Notes
You must report any fraud that you find to the FAA and/or USDOT.
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Enforcement Tools 

 What does the contract say? 
 

Presenter
Presentation Notes
Concerning Enforcement tools,Ensure Prime and DBE contracts clearly define enforcement procedures.
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Enforcement Tools 

 What does the contract say? 
 

 Withhold progress payments 
 

Presenter
Presentation Notes
Withholding payments is not the best idea for an enforcement tool because it usually causes withholding of payments from DBE firms.
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Enforcement Tools 

 What does the contract say? 
 

 Withhold progress payments 
 

 Terminate contract 
 

Presenter
Presentation Notes
As a last resort, you may terminate contracts where firms are noncompliant and refuse to make corrective actions, if appropriate.
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Enforcement Tools 

 What does the contract say? 
 

 Withhold progress payments 
 

 Terminate contract 
 

 Internal prequalification process  
    remedies 

Presenter
Presentation Notes
An airport may debar a firm from doing business at the airport for a period of time as an enforcement tool.
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Enforcement Tools 

Enforcement Actions – Contractors – 49 CFR §26.107 
 Involve OIG 
 Suspension / Debarment 
False Representation as DBE 
Creating a front 
Using a DBE that does not work 

Attempt to Use Ineligible firm 
Over-reporting 

 
 
 

Presenter
Presentation Notes
Part 26.107 has suspension and debarment enforcement provisions specifically for firms making false representations to you about its DBE status, level of participation, and performance on a contract.  In some cases, the USDOT OIG may elect to investigate fraud and may even refer cases to the Department of Justice for prosecution.  Penalties can include paying back granted funds, paying penalties, and jail time.  Examples of false representations:   Creating a “front” or using a DBE that is really a pass through and does not work, knowingly using ineligible DBE firms, and over-reporting participation.
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Regulatory Requirements: 
Ensure DBE’s Performance of Contracts 

Written Certification of Contract Review 
 Contract Review Process 

— DBE Subcontract Review 

 

Presenter
Presentation Notes
Again, all subcontracts with DBEs/ACDBEs must be inspected for sufficiency.  You must provide a written certification to document these.  There are many supplemental provisions which include prompt payment/retainage and nondiscrimination language that are required on all Federally assisted contracts as a whole.For DBE contracts, required language includes those supplemental provisions in addition to clear language on termination rules and contract enforcement.If red flags are found, ensure contracts are adjusted as appropriate to meet the standards required by the regulations.
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Regulatory Requirements: 
Ensure DBE’s Performance of Contracts 

Written Certification of Contract Review 
 Contract Review Process 

— DBE Subcontract Review 

 
Written Certification of Work-Site Monitoring 
 Site Visit reports / forms 
 Follow-up reports (If required) 

Presenter
Presentation Notes
The same goes for work site monitoring.  Written Certification is required.  I suggest creating a standard form for Engineers and Construction managers can use while monitoring the worksite for other purposes.-In order to monitor DBE work, it is important to document and monitor DBE work as it is going on.  You should make sure the DBE firm is the same firm identified on the Letter of Intent/Utilization Statement by speaking to the owner on the work site and observing if he is managing his employees.  You should track when the DBE employees are on property, possibly by using security badge swipes or sign in sheets.   You should verify that the DBE owner/manager of the DBE firm is managing and controlling his portion of the project/contract.  You should verify that the DBE owner/manager located, negotiated, and paid for materials and supplies being used on the work site.  It is a good practice to review supply purchase orders and review invoices and payment documents. You should interview DBE employees and ensure that their supervisor is an employee of the DBE firm and that they know the DBE owner and supervisor.  You should verify that DBE employee payroll is from the DBE firm.  You should verify trucks and heavy equipment are owned by the DBE firm and verify that any leases are not from the Prime firm before you allow trucks or heavy equipment on airport property. Ensure DBE firms are performing at least 30% of their own work even if they are performing as a Prime.If red flags are found, determine if an internal compliance review and/or referral to the USDOT/FAA is appropriate. Start with an informal meeting with firm owners to discuss your concerns.
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Regulatory Requirements: 
Ensure DBE’s Performance of Contracts 

Project Oversight is a Team Effort!  
 

 Involve Project Inspectors and  
   Project Engineers 

 
 Create DBE Oversight as  
    essential job function of multiple  
    parties  

 

Presenter
Presentation Notes
Remember, program Monitoring is a Team Effort.Identify roles and responsibilities of employees that have DBE/ACDBE oversight functions in their job titles in the program plans (as a best practice perhaps in an attachment or in the monitoring section).
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Regulatory Requirements: 
Running Tally of DBE Participation 

• Ensure Prime is Meeting DBE 
Commitment 
 
 
 

Presenter
Presentation Notes
You should review periodic participation reports provided by Primes throughout the year to determine if they are on track to meet their goals.  Make adjustments as necessary.So, to properly track commitments, enter commitments and payments in a Spreadsheet or other mechanism that you chooseenter all commitments identified in the Letter of Intent/contract in one column then enter the corresponding final payments in the second column once you have confirmed that the DBE firm has performed and been paid accurately as expected.  Add other information to the spreadsheet as needed and design it in the best way that makes sense for your program.  For example, you may want to track % of goal achievement contract by contract on the same spreadsheet.  This provides the running tally of commitments and attainments the regulations require.  I recommend updating this monthly as project goes along so that you can be aware when you are over or underachieving your goals as soon as possible.  This also will be valuable data for  use when preparing the end of year participation report and any accountability reports for the FAA.  If you miss your goals, it is not required to submit an accountability report to assess the issues and possible solutions.
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Regulatory Requirements: 
Running Tally of DBE Participation 

• Ensure Prime is Meeting DBE 
Commitment 

• Track DBE Awards and 
Commitments 
 
 
 

Presenter
Presentation Notes
Spreadsheets are very helpful for tracking commitments and comparing them to payments.
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Regulatory Requirements: 
Running Tally of DBE Participation 

• Ensure Prime is Meeting DBE 
Commitment 

• Track DBE Awards and 
Commitments 

• Track Payments made to DBEs 
 
 
 

Presenter
Presentation Notes
Ensure you are counting the proper amount of participation based on the type of work (Regular Dealer vs. manufacturer).  I will briefly go over how to count participation in the next presentation.
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Strategies for Implementation  

Complaint Investigations 
 Specific Allegations of Non-compliance 

 

Presenter
Presentation Notes
Investigate any program complaints that you receive from firms or employees working at the airport.  Refer cases to the FAA as needed for further investigation.
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Strategies for Implementation  

Complaint Investigations 
 Specific Allegations of Non-compliance 

 
Compliance Reviews 
 Overall Assessment of DBE Program Implementation 

 

Presenter
Presentation Notes
Conduct compliance reviews of program participants as needed.  Firms must comply with your requests for information; if they refuse to comply, you may employ enforcement remedies which could lead to termination of the firm’s participation at the airport.



27 Federal Aviation 
Administration 

Strategies for Implementation  

Complaint Investigations 
 Specific Allegations of Non-compliance 

Compliance Reviews 
 Overall Assessment of DBE Program Implementation 

Enforcement Actions 
 Conciliation Agreement 
 Finding of Non-Compliance 
 Restrict Drawdowns of Funds 
 Inability to Start, Continue, or Complete DOT-assisted 

Projects 

 

Presenter
Presentation Notes
The FAA has a number of Enforcement Actions that may apply on a case by case basis.
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Self-Assessment 

Presenter
Presentation Notes
How are you reviewing initial participation plans?How are you currently monitoring contracts and worksites to ensure they match letters of intent?How do you monitor commitments and payments?What are your enforcement provisions?
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Self-Assessment 

• How are you reviewing initial participation plans 
and letters of intent (commitments)? 

• How are you currently monitoring contracts and 
worksites to ensure they match commitments? 

• How do you track and compare commitments 
and payments? 

• How often do you monitor? 
• What are your enforcement provisions? 
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Questions? 

Thank You! 
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