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Sec. 13.201 Applicability.

(a) This subpart applies to the follow ng actions:
(1) Acivil penalty action in which a conplaint has been
i ssued for an
amobunt not exceedi ng $50,000 for a violation arising under
t he Federal
Avi ation Act of 1958, as anended (49 U. S.C 1301, et seq.),
or a rule,
regul ation, or order issued thereunder
(2) Acivil penalty action in which a conplaint has been
i ssued for a



violation arising under the Federal Aviation Act of 1958, as
amended (49
U S.C 1471, et seq.) and the Hazardous Materials
Transportation Act (49
US. C 1801 et seq.), or arule, regulation, or order issued
t her eunder .
(b) This subpart applies only to proceedings initiated
after Septenber 7,
1988. Al other cases, hearings, or other proceedi ngs pendi ng
or in progress
bef ore Septenber 7, 1988, are not affected by the rules in
this subpart.
(c) Notwithstanding the provisions of paragraph (a) of this
section, the
United States district courts shall have excl usive
jurisdiction of any civil
penalty action initiated by the Adm nistrator
(1) Wich involves an anount in controversy in excess of
$50, 000;
(2) Which is an in remaction or in which an in remaction
based on the
same viol ati on has been brought;
(3) Regarding which an aircraft subject to |ien has been
sei zed by the
United States; and
(4) In which a suit for injunctive relief based on the
viol ation giving
rise to the civil penalty has al so been brought.

Sec. 13.202 Definitions.

Admi ni strative | aw judge nmeans an admini strative |aw judge
appoi nt ed
pursuant to the provisions of 5 U. S. C. 3105.
Agency attorney neans the Deputy Chief Counsel, the
Assi st ant Chi ef
Counsel , Enforcenent, the Assistant Chi ef Counsel
Regul ati ons, the Assistant
Chi ef Counsel, Europe, Africa, and Mddl e East Area Ofi ce,
each Regi ona
Counsel , the Aeronautical Center Counsel, or the Technica
Center Counsel, or
an attorney on the staff of the Assistant Chief Counsel
Enf orcenent, the
Assi stant Chief Counsel, Regul ations, the Assistant Chief
Counsel , Europe,
Africa, and Mddle East Area Ofice, each Regional Counsel
t he Aeronautica
Center Counsel, or the Technical Center Counsel, who
prosecutes a civil
penalty action. An agency attorney shall not include:
(1) The Chief Counsel, the Assistant Chief Counsel for
Litigation, or the
Speci al Counsel and Director of Gvil Penalty Adjudications;
or
(2) Any attorney on the staff of either the Assistant Chief



Counsel for
Litigation or the Special Counsel and Director of Gvil
Penal ty Adj udi cations
who advi ses the FAA deci sionnaker regarding an initial
deci si on or any appea
to the FAA deci si onmaker; or
(3) Any attorney who is supervised in a civil penalty
action by a person
who provides such advice to the FAA deci sionnmaker in that
action or a
factual ly-rel ated acti on.
Attorney nmeans a person licensed by a state, the District
of Colunbia, or a
territory of the United States to practice | aw or appear
before the courts of
that state or territory.
Conpl ai nt nmeans a docunent issued by an agency attorney
alleging a
violation of the Federal Aviation Act of 1958, as anended, or
a rul e,
regul ation, or order issued thereunder, or the Hazardous
Material s
Transportation Act, or a rule, regulation, or order issued
t her eunder t hat
has been filed with the hearing docket after a hearing has
been requested
pursuant to Sec. 13.16(d)(3) or Sec. 13.16(e)(2)(ii) of this
part.
FAA deci si onnaker neans the Admi nistrator of the Federa
Avi ati on
Adm ni stration, acting in the capacity of the decisi onmaker
on appeal, or any
person to whomthe Adm nistrator has del egated the
Adm nistrator's
deci si onmaki ng authority in a civil penalty action. As used
in this subpart,
t he FAA deci sionmaker is the official authorized to issue a
final decision
and order of the Administrator in a civil penalty action.
Mail includes U S. certified mail, US. registered mail, or
use of an
overni ght express courier service.
O der assessing civil penalty neans a docunent that
contains a finding of
violation of the Federal Aviation Act of 1958, as anended, or
arule,
regul ation, or order issued thereunder, or the Hazardous
Material s
Transportation Act, or a rule, regulation, or order issued
t her eunder and may
direct paynment of a civil penalty. Unless an appeal is filed
with the FAA
deci sionmaker in a tinmely manner, an initial decision or
order of an
adm ni strative | aw judge shall be considered an order
assessing civil penalty
if an admnistrative |law judge finds that an all eged



violation occurred and
determines that a civil penalty, in an anount found
appropriate by the
admnistrative law judge, is warranted. Unless a petition for
reviewis filed
with a U S Court of Appeals in a tinely manner, a fina
deci si on and order
of the Adm nistrator shall be considered an order assessing
civil penalty if
t he FAA deci sionnmaker finds that an all eged violation
occurred and a civil
penalty is warranted.
Party means the respondent or the Federal Aviation
Adm ni stration (FAA).
Personal delivery includes hand-delivery or use of a
contract or express
nmessenger service. "Personal delivery" does not include the
use of Governnent
interoffice mail service.
Pl eadi ng nmeans a conpl ai nt, an answer, and any anendnent of
t hese docunents
permtted under this subpart.
Properly addressed neans a docunent that shows an address
contained in
agency records, a residential, business, or other address
submtted by a
person on any docunent provi ded under this subpart, or any
ot her address
shown by ot her reasonabl e and avail abl e neans.
Respondent means a person, corporation, or conmpany named in
a conpl ai nt.

[Doc. No. 25690, Anmdt. 13-21, 55 FR 27576, July 3, 1990, as
amended by Andt.

13-24, 58 FR 50241, Sept. 24, 1993; Andt. 13-29, 62 FR 46866,
Sept. 4, 1997]

Sec. 13.203 Separation of functions.

(a) CGvil penalty proceedings, including hearings, shall be
prosecut ed by
an agency attorney.
(b) An agency enpl oyee engaged in the perfornmance of
i nvestigative or
prosecutorial functions in a civil penalty action shall not,
in that case or
a factually-related case, participate or give advice in a
deci sion by the
adm nistrative | aw judge or by the FAA deci si onmaker on
appeal , except as
counsel or a witness in the public proceedings.
(c) The Chief Counsel, the Assistant Chief Counsel for
Litigation, the
Speci al Counsel and Director of Gvil Penalty Adjudications,
or an attorney
on the staff of either the Assistant Chief Counsel for



Litigation or the

Speci al Counsel and Director of Cvil Penalty Adjudications,
wi Il advise the

FAA deci si onmaker regarding an initial decision or any appea
of a civil

penalty action to the FAA deci si onnaker

[Doc. No. 25690, Anmdt. 13-21, 55 FR 27576, July 3, 1990, as
amended by Andt.
13-24, 58 FR 50241, Sept. 24, 1993]

Sec. 13.204 Appearances and rights of parties.

(a) Any party may appear and be heard in person
(b) Any party may be acconpani ed, represented, or advised
by an attorney or
representative designated by the party and nay be exam ned by
that attorney
or representative in any proceedi ng governed by this subpart.
An attorney or
representative who represents a party nay file a notice of
appearance in the
action, in the manner provided in Sec. 13.210 of this
subpart, and shal
serve a copy of the notice of appearance on each party, in
t he manner
provided in Sec. 13.211 of this subpart, before participating
in any
proceedi ng governed by this subpart. The attorney or
representative shal
i ncl ude the nanme, address, and tel ephone nunber of the
attorney or
representative in the notice of appearance.
(c) Any person nay request a copy of a docunent upon
paynent of reasonabl e
costs. A person may keep an original docunent, data, or
evi dence, with the
consent of the administrative |aw judge, by substituting a
| egi bl e copy of
t he docunent for the record

Sec. 13.205 Administrative |aw judges.

(a) Powers of an administrative |aw judge. |In accordance
with the rules of
this subpart, an administrative |aw judge nay:
(1) Gve notice of, and hold, prehearing conferences and
heari ngs;
(2) Administer oaths and affirmations;
(3) Issue subpoenas authorized by |aw and i ssue notices of
deposi tion
requested by the parties;
(4) Rule on offers of proof;
(5) Receive relevant and material evidence;
(6) Regulate the course of the hearing in accordance with



the rules of this
subpart;
(7) Hold conferences to settle or to sinplify the issues by
consent of the
parties;
(8) Dispose of procedural notions and requests; and
(9) Make findings of fact and concl usions of |law, and issue
an initial
deci si on.
(b) Limtations on the power of the admnistrative | aw
j udge. The
adm ni strative | aw judge shall not issue an order of
contenpt, award costs to
any party, or inpose any sanction not specified in this
subpart. If the
adm ni strative | aw judge i nposes any sanction not specified
in this subpart,
a party may file an interlocutory appeal of right with the
FAA deci si onmaker
pursuant to Sec. 13.219(c)(4) of this subpart. This section
does not preclude
an admnistrative |law judge fromissuing an order that bars a
person froma
speci fic proceedi ng based on a finding of obstreperous or
di sruptive behavi or
in that specific proceedi ng.
(c) Disqualification. The administrative | aw judge may
di squal i fy hinself
or herself at any tinme. A party may file a notion, pursuant
to Sec.
13.218(f)(6), requesting that an admi nistrative |aw judge be
di squalified
fromthe proceedi ngs.

[Doc. No. 25690, Amdt. 13-21, 55 FR 27575, July 3, 1990;
Andt. 13-21, 55 FR
29293, July 18, 1990]

Sec. 13.206 Intervention

(a) A person may submit a notion for |leave to intervene as
a party in a
civil penalty action. Except for good cause shown, a notion
for leave to
i ntervene shall be submitted not |ater than 10 days before
t he heari ng.
(b) If the adm nistrative |law judge finds that intervention
wi |l not unduly
broaden the issues or delay the proceedings, the
adm ni strative | aw j udge nay
grant a notion for leave to intervene if the person will be
bound by any
order or decision entered in the action or the person has a
property,
financial, or other legitimate interest that nay not be
addr essed adequately



by the parties. The administrative |aw judge nmay determ ne
the extent to
whi ch an intervenor may participate in the proceedings.

Sec. 13.207 Certification of docunents.

(a) Signature required. The attorney of record, the party,
or the party's
representative shall sign each docunent tendered for filing
with the hearing
docket clerk, the adnministrative |aw judge, the FAA
deci si onmaker on appeal
or served on each party.
(b) Effect of signing a docunent. By signing a docunent,
t he attorney of
record, the party, or the party's representative certifies
that the attorney,
the party, or the party's representative has read the
docunent and, based on
reasonabl e inquiry and to the best of that person's
know edge, information
and belief, the docunent is--
(1) Consistent with these rules;
(2) Warranted by existing law or that a good faith argunent
exi sts for
extension, nodification, or reversal of existing |law, and
(3) Not unreasonable or unduly burdensone or expensive, not
made to harass
any person, not rmade to cause unnecessary delay, not made to
cause need| ess
increase in the cost of the proceedings, or for any other
i mproper purpose.
(c) Sanctions. If the attorney of record, the party, or the
party's
representative signs a docunent in violation of this section
t he
adm nistrative | aw judge or the FAA deci si onmaker shall:
(1) Strike the pleading signed in violation of this
section;
(2) Strike the request for discovery or the discovery
response signed in
violation of this section and preclude further discovery by
the party;
(3) Deny the notion or request signed in violation of this
section;
(4) Exclude the docunent signed in violation of this
section fromthe
record;
(5) Dismiss the interlocutory appeal and preclude further
appeal on that
i ssue by the party who filed the appeal until an initial
deci si on has been
entered on the record; or
(6) Dismss the appeal of the adm nistrative | aw judge's
initial decision
to the FAA deci si onmaker.



Sec. 13.208 Conplaint.

(a) Filing. The agency attorney shall file the original and
one copy of the
conplaint with the hearing docket clerk, or may file a
witten notion
pursuant to Sec. 13.218(f)(2)(i) of this subpart instead of
filing a
conplaint, not later than 20 days after receipt by the agency
attorney of a
request for hearing.
The agency attorney shoul d suggest a l|ocation for the
hearing when filing
t he conpl ai nt.
(b) Service. An agency attorney shall personally deliver or
mai | a copy of
the conplaint on the respondent, the president of the
corporation or conpany
naned as a respondent, or a person designated by the
respondent to accept
service of docunments in the civil penalty action
(c) Contents. A conplaint shall set forth the facts
al | eged, any regul ation
all egedly violated by the respondent, and the proposed civil
penalty in
sufficient detail to provide notice of any factual or |ega
al | egation and
proposed civil penalty.
(d) Mdtion to dismss allegations or conplaint. Instead of
filing an answer
to the conplaint, a respondent rmay nove to dismss the
conpl ai nt, or that
part of the conplaint, alleging a violation that occurred on
or after August
2, 1990, and nore than 2 years before an agency attorney
i ssued a notice of
proposed civil penalty to the respondent.
(1) An administrative |law judge nmay not grant the notion
and di smss the
conplaint or part of the conplaint if the admnistrative |aw
judge finds that
t he agency has shown good cause for any delay in issuing the
notice of
proposed civil penalty.
(2) If the agency fails to show good cause for any del ay,
an admini strative
| aw j udge nmay dismiss the conplaint, or that part of the
conpl aint, alleging
a violation that occurred nore than 2 years before an agency
attorney issued
the notice of proposed civil penalty to the respondent.
(3) A party may appeal the administrative |aw judge's
ruling on the notion
to disnmiss the conplaint or any part of the conplaint in
accordance with Sec.



13.219(b) of this subpart.

EFFECTI VE DATE NOTE: At 55 FR 27575, July 3, 1990, Sec.
13. 208 was added
ef fective Aug. 2, 1990.

[Doc. No. 25690, Amdt. 13-21, 55 FR 27575, July 3, 1990, as
anended by Andt.
13-22, 55 FR 31176, Aug. 1, 1990]

Sec. 13.209 Answer.

(a) Witing required. A respondent shall file a witten
answer to the
conplaint, or may file a witten noti on pursuant to Sec.
13.208(d) or Sec.
13.218(f)(1-4) of this subpart instead of filing an answer,
not later than 30
days after service of the conplaint. The answer may be in the
formof a
letter but nust be dated and signed by the person responding
to the
conplaint. An answer rmay be typewitten or nay be legibly
handwri tten
(b) Filing and address. A person filing an answer shal
personal |y deliver
or mail the original and one copy of the answer for filing
with the hearing
docket clerk, not later than 30 days after service of the
conplaint, to the
Heari ng Docket, Federal Aviation Adm nistration, 800
I ndependence Avenue,
SW, Room 924A, Washi ngton, DC 20591, Attention: Hearing
Docket derk. The
person filing an answer should suggest a location for the
hearing when filing
t he answer.
(c) Service. A person filing an answer shall serve a copy
of the answer on
t he agency attorney who filed the conplaint.
(d) Contents. An answer shall specifically state any
affirmative defense
that the respondent intends to assert at the hearing. A
person filing an
answer nmay include a brief statement of any relief requested
in the answer.
(e) Specific denial of allegations required. A person
filing an answer
shall admit, deny, or state that the person is w thout
sufficient know edge
or information to admt or deny, each nunbered paragraph of
t he conpl ai nt.
Any statenent or allegation contained in the conplaint that
i s not
specifically denied in the answer may be deermed an adm ssion
of the truth of



that allegation. A general denial of the conplaint is deened
a failure to

file an answer.

(f) Failure to file answer. A person's failure to file an

answer w t hout

good cause shall be deened an admi ssion of the truth of each
al | egation

contai ned in the conplaint.

Sec. 13.210 Filing of documents.

(a) Address and nmethod of filing. A person tendering a
docunent for filing
shal |l personally deliver or nmail the signed original and one
copy of each
docunent to the Hearing Docket, Federal Aviation
Adm ni stration, 800
I ndependence Avenue, SW, Room 924A, Washi ngton, DC 20591
Attention: Hearing
Docket derk. A person shall serve a copy of each docunent on
each party in
accordance with Sec. 13.211 of this subpart.
(b) Date of filing. A docunent shall be considered to be
filed on the date
of personal delivery; or if mailed, the nmailing date shown on
the certificate
of service, the date shown on the postnmark if there is no
certificate of
service, or other mailing date shown by other evidence if
there is no
certificate of service or postnark.
(c) Form Each docunent shall be typewitten or legibly
handwri tten
(d) Contents. Unless otherwi se specified in this subpart,
each docunent
nmust contain a short, plain statenent of the facts on which
t he person's case
rests and a brief statenent of the action requested in the
docunent .

[Doc. No. 25690, Amdt. 13-21, 55 FR 27575, July 3, 1990;
Andt. 13-21, 55 FR
29293, July 18, 1990]

Sec. 13.211 Service of docunents.

(a) Ceneral. A person shall serve a copy of any docunent
filed with the
Hearing Docket on each party at the tinme of filing. Service
on a party's
attorney of record or a party's designated representative nmay
be consi dered
adequat e service on the party.
(b) Type of service. A person nmay serve docunents by
personal delivery or



by mail.
(c) Certificate of service. A person nay attach a
certificate of service to
a docunent tendered for filing with the hearing docket clerk
A certificate
of service shall consist of a statenent, dated and signed by
t he person
filing the docunent, that the docunent was personally
delivered or mailed to
each party on a specific date.
(d) Date of service. The date of service shall be the date
of persona
delivery; or if mailed, the mailing date shown on the
certificate of service
the date shown on the postmark if there is no certificate of
service, or
other mailing date shown by other evidence if there is no
certificate of
service or postmark
(e) Additional tinme after service by mail. Wenever a party
has a right or
a duty to act or to nake any response within a prescri bed
period after
service by nail, or on a date certain after service by mil
5 days shall be
added to the prescribed period.
(f) Service by the admi nistrative | aw judge. The
adm ni strative | aw j udge
shall serve a copy of each docunent including, but not
[imted to, notices of
prehearing conferences and hearings, rulings on notions,
deci si ons, and
orders, upon each party to the proceedi ngs by persona
delivery or by mail.
(g) Valid service. A docunent that was properly addressed,
was sent in
accordance with this subpart, and that was returned, that was
not clai ned, or
that was refused, is deened to have been served in accordance
with this
subpart. The service shall be considered valid as of the date
and the tine
that the docunent was deposited with a contract or express
nmessenger, the
docunment was nmil ed, or personal delivery of the docunent was
ref used.
(h) Presunption of service. There shall be a presunption of
servi ce where a
party or a person, who custonarily receives nail, or receives
it in the
ordi nary course of business, at either the person's residence
or the person's
princi pal place of business, acknow edges receipt of the
docunent .



Sec. 13.212 Conputation of tine.

(a) This section applies to any period of tine prescribed
or allowed by
this subpart, by notice or order of the adm nistrative | aw
j udge, or by any
applicable statute.
(b) The date of an act, event, or default, after which a
designated tine
peri od begins to run, is not included in a conputation of
time under this
subpart.
(c) The last day of a time period is included in a
conputation of tine
unless it is a Saturday, Sunday, or a legal holiday. If the
| ast day of the
time period is a Saturday, Sunday, or legal holiday, the tine
period runs
until the end of the next day that is not a Saturday, Sunday,
or |egal
hol i day.

Sec. 13.213 Extension of tine.

(a) Oral requests. The parties nay agree to extend for a
reasonabl e peri od
the tine for filing a docunent under this subpart. If the
parties agree, the
adm ni strative | aw judge shall grant one extension of tine to
each party. The
party seeking the extension of tinme shall submt a draft
order to the
adm nistrative law judge to be signed by the adm nistrative
| aw j udge and
filed with the hearing docket clerk. The administrative | aw
j udge may grant
additional oral requests for an extension of time where the
parties agree to
t he extensi on.
(b) Witten notion. A party shall file a witten notion for
an extension of
time with the administrative |aw judge not later than 7 days
before the
docunent is due unless good cause for the late filing is
shown. A party
filing a witten notion for an extension of tinme shall serve
a copy of the
nmoti on on each party. The adm nistrative | aw judge may grant
t he extension of
time if good cause for the extension is shown.
(c) Failure to rule. If the administrative |aw judge fails
torule on a
witten notion for an extension of tinme by the date the
docunment was due, the
nmotion for an extension of tinme is deened granted for no nore
t han 20 days



after the original date the docunment was to be filed.

Sec. 13.214 Anendnent of pleadings.

(a) Filing and service. A party shall file the amendnent
with the
adm nistrative | aw judge and shall serve a copy of the
amendrent on al |
parties to the proceedi ng.
(b) Time. A party shall file an anmendnent to a conplaint or
an answer
within the follow ng:
(1) Not later than 15 days before the schedul ed date of a
hearing, a party
may amend a conplaint or an answer without the consent of the
adm nistrative
| aw j udge
(2) Less than 15 days before the schedul ed date of a
hearing, the
adm ni strative | aw judge nay all ow anendnent of a conpl ai nt
or an answer only
for good cause shown in a notion to anend.
(c) Responses. The administrative | aw judge shall allow a
reasonabl e tine,
but not nore than 20 days fromthe date of filing, for other
parties to
respond if an anendnent to a conplaint, answer, or other
pl eadi ng has been
filed with the adm nistrative | aw judge

Sec. 13.215 Wthdrawal of conplaint or request for hearing.

At any time before or during a hearing, an agency attorney

may w t hdraw a

conplaint or a party may wi thdraw a request for a hearing
wi t hout the consent

of the administrative |aw judge. |f an agency attorney
wi t hdraws the

conplaint or a party withdraws the request for a hearing and
t he answer, the

adm nistrative | aw judge shall dism ss the proceedi ngs under
this subpart

with prejudice.

Sec. 13.216 Wi vers.

Wi vers of any rights provided by statute or regul ation
shall be in witing
or by stipulation nade at a hearing and entered into the
record. The parties
shall set forth the precise terns of the waiver and any
condi ti ons.



Sec. 13.217 Joint procedural or discovery schedul e.

(a) Ceneral. The parties may agree to submt a schedule for
filing all
prehearing notions, a schedule for conducting discovery in
t he proceedi ngs,
or a schedule that will govern all prehearing notions and
di scovery in the
proceedi ngs.
(b) Formand content of schedule. If the parties agree to a
j oi nt
procedural or discovery schedule, one of the parties shal
file the joint
schedule with the administrative |aw judge, setting forth the
dates to which
the parties have agreed, and shall serve a copy of the joint
schedul e on each
party.
(1) The joint schedule may include, but need not be linted
to, requests
for discovery, any objections to discovery requests,
responses to di scovery
requests to which there are no objections, subm ssion of
prehearing notions,
responses to prehearing notions, exchange of exhibits to be
i ntroduced at the
hearing, and a list of witnesses that may be called at the
heari ng.
(2) Each party shall sign the original joint schedule to be
filed with the
adm ni strative | aw j udge.
(c) Time. The parties may agree to subnmit all prehearing
noti ons and
responses and may agree to close discovery in the proceedi ngs
under the joint
schedul e within a reasonable tinme before the date of the
heari ng, but not
| ater than 15 days before the hearing.
(d) Order establishing joint schedule. The admi nistrative
| aw j udge shal
approve the joint schedule filed by the parties. One party
shall submit a
draft order establishing a joint schedule to the
adm nistrative |aw judge to
be signed by the adm nistrative |law judge and filed with the
heari ng docket
cl erk.
(e) Disputes. The administrative |aw judge shall resolve
di sput es regarding
di scovery or disputes regarding conpliance with the joint
schedul e as soon as
possi ble so that the parties may continue to conply with the
j oi nt schedul e.
(f) Sanctions for failure to conply with joint schedule. If
a party fails
to conply with the adm nistrative |aw judge's order
establishing a joint



schedul e, the adm nistrative |law judge may direct that party
to conply with a
notion to discovery request or, linmted to the extent of the
party's failure
to conply with a notion or discovery request, the
adm ni strative | aw j udge
nay:
(1) Strike that portion of a party's pl eadi ngs;
(2) Preclude prehearing or discovery notions by that party;
(3) Preclude admi ssion of that portion of a party's
evi dence at the
hearing, or
(4) Preclude that portion of the testinony of that party's
Wi tnesses at the
heari ng.

Sec. 13.218. Mbtions.

(a) CGeneral. A party applying for an order or ruling not
specifically
provided in this subpart shall do so by notion. A party shal
conply with the
requi renents of this section when filing a notion with the
admnistrative | aw
judge. A party shall serve a copy of each notion on each
party.
(b) Formand contents. A party shall state the relief
sought by the notion
and the particular grounds supporting that relief. If a party
has evidence in
support of a notion, the party shall attach any supporting
evi dence,
including affidavits, to the notion.
(c) Filing of notions. A notion nade prior to the hearing
nmust be in
writing. Unless otherwi se agreed by the parties or for good
cause shown, a
party shall file any prehearing notion, and shall serve a
copy on each party,
not later than 30 days before the hearing. Mtions introduced
during a
heari ng may be nade orally on the record unless the
adm ni strative | aw j udge
directs ot herw se
(d) Answers to notions. Any party may file an answer, with
affidavits or
ot her evidence in support of the answer, not later than 10
days after service
of a witten notion on that party. Wen a notion is made
during a hearing,
the answer nmay be nmade at the hearing on the record, orally
or in witing,
within a reasonable tinme determ ned by the adnministrative | aw
j udge.
(e) Rulings on notions. The adm nistrative | aw judge shal
rule on all



notions as follows:
(1) Discovery notions. The administrative |aw judge shal
resol ve all
pendi ng di scovery notions not |later than 10 days before the
heari ng.
(2) Prehearing notions. The adm nistrative | aw judge shal
resol ve all
pendi ng prehearing notions not |ater than 7 days before the
hearing. If the
adm nistrative | aw judge issues a ruling or order orally, the
adm nistrative
| aw judge shall serve a witten copy of the ruling or order
wi thin 3 days,
on each party. In all other cases, the administrative | aw
j udge shall issue
rulings and orders in witing and shall serve a copy of the
ruling or order
on each party.
(3) Mdtions nade during the hearing. The adm nistrative | aw
judge may issue
rulings and orders on notions made during the hearing orally.
Oral rulings or
orders on notions nust be nade on the record.
(f) Specific notions. A party may file the foll ow ng
notions with the
adm ni strative | aw j udge:
(1) Motion to dismss for insufficiency. A respondent may
file a nmotion to
di smss the conplaint for insufficiency instead of filing an
answer. If the
adm ni strative | aw judge denies the notion to dismss the
conpl ai nt for
i nsufficiency, the respondent shall file an answer not |ater
than 10 days
after service of the admnistrative | aw judge's denial of the
notion. A
notion to disniss the conplaint for insufficiency nmust show
that the
conplaint fails to state a violation of the Federal Aviation
Act of 1958, as
amended, or a rule, regulation, or order issued thereunder,
or a violation of
t he Hazardous Materials Transportation Act, or a rule,
regul ati on, or order
i ssued t hereunder.
(2) Motion to dismss. Aparty nmay file a notion to
di sm ss, specifying the
grounds for disnmissal. If an admnistrative |aw judge grants
a notion to
dismss in part, a party may appeal the administrative | aw
judge's ruling on
the nmotion to dismss under Sec. 13.219(b) of this subpart.
(i) Mdtion to dismiss a request for a hearing. An agency
attorney may file
a notion to dismss a request for a hearing instead of filing
a conplaint. If
the nmotion to dismss is not granted, the agency attorney



shall file the
conpl aint and shall serve a copy of the conplaint on each
party not |ater
than 10 days after service of the administrative |aw judge's
ruling or order
on the notion to disnmiss. If the notion to disnmiss is granted
and the
proceedi ngs are termnated without a hearing, the respondent
may file an
appeal pursuant to Sec. 13.233 of this subpart. If required
by the deci sion
on appeal, the agency attorney shall file a conplaint and
shal |l serve a copy
of the conplaint on each party not later than 10 days after
service of the
deci si on on appeal
(ii) Motion to disniss a conplaint. A respondent nay file a
notion to
dismiss a conplaint instead of filing an answer. If the
notion to dismss is
not granted, the respondent shall file an answer and shal
serve a copy of
t he answer on each party not later than 10 days after service
of the
admnistrative law judge's ruling or order on the notion to
dismss. If the
notion to dismss is granted and the proceedi ngs are
term nated w thout a
hearing, the agency attorney nmay file an appeal pursuant to
Sec. 13.233 of
this subpart. If required by the decision on appeal, the
respondent shal
file an answer and shall serve a copy of the answer on each
party not |ater
than 10 days after service of the decision on appeal
(3) Motion for nore definite statenent. A party may file a
notion for nore
definite statenent of any pleading which requires a response
under this
subpart. A party shall set forth, in detail, the indefinite
or uncertain
al l egations contained in a conplaint or response to any
pl eadi ng and shal
submt the details that the party believes woul d make the
al | egation or
response definite and certain.
(i) Conplaint. A respondent nay file a notion requesting a
nore definite
statement of the allegations contained in the conpl aint
instead of filing an
answer. |If the adm nistrative |aw judge grants the notion,
t he agency
attorney shall supply a nore definite statenent not |ater
than 15 days after
service of the ruling granting the notion. If the agency
attorney fails to
supply a nore definite statenment, the adnministrative | aw



judge shall strike
the allegations in the conplaint to which the notion is
directed. If the
adm nistrative | aw judge denies the notion, the respondent
shall file an
answer and shall serve a copy of the answer on each party not
later than 10
days after service of the order of denial
(ii) Answer. An agency attorney may file a notion
requesting a nore
definite statenent if an answer fails to respond clearly to
the all egations
in the conplaint. If the admi nistrative | aw judge grants the
noti on, the
respondent shall supply a nore definite statenment not |ater
than 15 days
after service of the ruling on the notion. If the respondent
fails to supply
a nore definite statenment, the adnministrative | aw judge shal
strike those
statenents in the answer to which the notion is directed. The
respondent's
failure to supply a nore definite statement may be deened an
adm ssi on of
unanswered all egations in the conplaint.
(4) Motion to strike. Any party nmay nake a notion to strike
any
insufficient allegation or defense, or any redundant,
i material, or
irrelevant matter in a pleading. A party shall file a notion
to strike with
the administrative |aw judge and shall serve a copy on each
party before a
response is required under this subpart or, if a response is
not required,
not later than 10 days after service of the pleading.
(5) Mdtion for decision. A party nay nmake a notion for
deci si on, regarding
all or any part of the proceedings, at any tinme before the
adm nistrative | aw
judge has issued an initial decision in the proceedings. The
adm nistrative
| aw judge shall grant a party's notion for decision if the
pl eadi ngs,
deposi tions, answers to interrogatories, adm ssions, matters
that the
adm nistrative | aw judge has officially noticed, or evidence
i ntroduced
during the hearing show that there is no genui ne issue of
material fact and
that the party making the notion is entitled to a decision as
a matter of
| aw. The party naking the notion for decision has the burden
of showi ng that
there is no genuine issue of material fact disputed by the
parties.
(6) Motion for disqualification. A party may file a notion



for
disqualification with the adm nistrative | aw judge and shal
serve a copy on
each party. A party may file the notion at any tinme after the
adm nistrative
| aw j udge has been assigned to the proceedi ngs but shall nake
the notion
before the adnmnistrative law judge files an initial decision
in the
pr oceedi ngs.
(i) Motion and supporting affidavit. A party shall state
t he grounds for
di squalification, including, but not limted to, persona
bi as, pecuniary
interest, or other factors show ng disqualification, in the
notion for
disqualification. A party shall submt an affidavit with the
notion for
disqualification that sets forth, in detail, the matters
alleged to
constitute grounds for disqualification
(ii) Answer. A party shall respond to the notion for
di squalification not
|ater than 5 days after service of the notion for
di squalification.
(iii) Decision on notion for disqualification. The
adm nistrative | aw judge
shall render a decision on the notion for disqualification
not later than 15
days after the notion has been filed. If the admnistrative
| aw j udge fi nds
that the notion for disqualification and supporting affidavit
show a basi s
for disqualification, the adm nistrative |aw judge shal
wi thdraw fromthe
proceedings i nmedi ately. |If the administrative |aw judge
finds that
disqualification is not warranted, the admnistrative | aw
j udge shall deny
the notion and state the grounds for the denial on the
record. If the
adm nistrative law judge fails to rule on a party's notion
for
disqualification within 15 days after the notion has been
filed, the notion
is deermed granted
(iv) Appeal. A party may appeal the admnistrative | aw
j udge' s denial of
the notion for disqualification in accordance with Sec
13.219(b) of this
subpart.

Sec. 13.219 Interlocutory appeals.

(a) Ceneral. Unless otherwi se provided in this subpart, a
party nmay not



appeal a ruling or decision of the adm nistrative |aw judge
to the FAA
deci si onmaker until the initial decision has been entered on
the record. A
deci sion or order of the FAA decisionmaker on the
i nterlocutory appeal does
not constitute a final order of the Admi nistrator for the
pur poses of
judicial appellate review under section 1006 of the Federa
Avi ation Act of
1958, as anended.
(b) Interlocutory appeal for cause. If a party files a
witten request for
an interlocutory appeal for cause with the adnministrative | aw
j udge, or
orally requests an interlocutory appeal for cause, the
proceedi ngs are stayed
until the administrative |aw judge issues a decision on the
request. If the
adm nistrative | aw judge grants the request, the proceedi ngs
are stayed unti
t he FAA deci si onnmaker issues a decision on the interlocutory
appeal . The
adm nistrative | aw judge shall grant an interlocutory appea
for cause if a
party shows that delay of the appeal would be detrinmental to
the public
interest or would result in undue prejudice to any party.
(c) Interlocutory appeals of right. If a party notifies the
adm nistrative
| aw judge of an interlocutory appeal of right, the
proceedi ngs are stayed
until the FAA deci sionmaker issues a decision on the
interlocutory appeal. A
party may file an interlocutory appeal with the FAA
deci si onmaker, without
the consent of the adm nistrative |aw judge, before an
initial decision has
been entered in the case of:
(1) Aruling or order by the adm nistrative | aw judge
barring a person from
t he proceedings.
(2) Failure of the adm nistrative |law judge to dismiss the
proceedi ngs in
accordance with Sec. 13.215 of this subpart.
(3) Aruling or order by the adnministrative |aw judge in
violation of Sec.
13.205(b) of this subpart.
(d) Procedure. A party shall file a notice of interlocutory
appeal , with
supporting docunments, with the FAA deci sionnaker and the
heari ng docket
clerk, and shall serve a copy of the notice and supporting
docunments on each
party and the administrative | aw judge, not later than 10
days after the
adm nistrative | aw judge's decision formng the basis of an



i nterlocutory

appeal of right or not later than 10 days after the
admnistrative | aw

judge's decision granting an interlocutory appeal for cause,
whi chever is

appropriate. A party shall file a reply brief, if any, with
t he FAA

deci si onmaker and serve a copy of the reply brief on each
party, not |ater

than 10 days after service of the appeal brief. The FAA
deci si onmaker shal

render a decision on the interlocutory appeal, on the record
and as a part of

the decision in the proceedings, within a reasonable tine
after receipt of

the interlocutory appeal

(e) The FAA deci sionnaker nmay reject frivolous, repetitive,

or dilatory

appeal s, and may i ssue an order precluding one or nore
parties from making

further interlocutory appeals in a proceeding in which there
have been

frivolous, repetitive, or dilatory interlocutory appeals.

Sec. 13.220 D scovery.

(a) Initiation of discovery. Any party nmay initiate
di scovery described in
this section, wthout the consent or approval of the
adm nistrative | aw
judge, at any tinme after a conplaint has been filed in the
pr oceedi ngs.
(b) Methods of discovery. The foll ow ng methods of
di scovery are permtted
under this section: depositions on oral exami nation or
written questions of
any person; witten interrogatories directed to a party;
requests for
producti on of docunents or tangible itens to any person; and
requests for
adm ssion by a party. A party is not required to file witten
interrogatories
and responses, requests for production of docunents or
tangi ble itenms and
responses, and requests for adm ssion and response with the
adm nistrative
| aw judge or the hearing docket clerk. In the event of a
di scovery dispute, a
party shall attach a copy of these docunents in support of a
noti on nade
under this section
(c) Service on the agency. A party shall serve each
di scovery request
directed to the agency or any agency enpl oyee on the agency
attorney of
record.



(d) Time for response to discovery requests. Unless
ot herwi se directed by
this subpart or agreed by the parties, a party shall respond
to a request for
di scovery, including filing objections to a request for
di scovery, not |ater
than 30 days of service of the request.
(e) Scope of discovery. Subject to the imts on discovery
set forth in
paragraph (f) of this section, a party may discover any
matter that is not
privileged and that is relevant to the subject nmatter of the
proceedi ng. A
party may discover information that relates to the claimor
def ense of any
party including the existence, description, nature, custody,
condi tion, and
| ocati on of any docunent or other tangible itemand the
identity and | ocation
of any person havi ng know edge of discoverable matter. A
party may di scover
facts known, or opinions held, by an expert who any ot her
party expects to
call to testify at the hearing. A party has no ground to
object to a
di scovery request on the basis that the information sought
woul d not be
adm ssible at the hearing if the information sought during
di scovery is
reasonably calculated to lead to the discovery of adm ssible
evi dence.
(f) Limting discovery. The administrative |aw judge shal
l[imt the
frequency and extent of discovery permtted by this section
if a party shows
t hat - -
(1) The information requested is cunmulative or repetitious;
(2) The information requested can be obtai ned from anot her
| ess burdensone
and nore conveni ent source;
(3) The party requesting the information has had anpl e
opportunity to
obtain the information through other discovery nethods
permtted under this
section; or
(4) The method or scope of discovery requested by the party
i s unduly
burdensone or expensive.
(g) Confidential orders. A party or person who has received
a discovery
request for information that is related to a trade secret,
confidential or
sensitive material, conpetitive or conmercial information
proprietary data,
or information on research and devel opnent, may file a notion
for a
confidential order with the adm nistrative | aw judge and



shal |l serve a copy
of the notion for a confidential order on each party.
(1) The party or person maeking the notion nmust show t hat
the confidenti al
order is necessary to protect the information from disclosure
to the public.
(2) If the admnistrative |aw judge determ nes that the
requested nmateria
is not necessary to decide the case, the administrative | aw
j udge shal |
preclude any inquiry into the matter by any party.
(3) If the adnministrative | aw judge determ nes that the
requested nateri al
may be disclosed during discovery, the adm nistrative | aw
j udge rmay order
that the material may be discovered and discl osed under
l[imted conditions or
may be used only under certain terms and conditions.
(4) If the adnministrative | aw judge determ nes that the
requested materi al
is necessary to decide the case and that a confidential order
is warranted,
the administrative |aw judge shall provide:
(i) An opportunity for review of the docunent by the
parties off the
record;
(ii) Procedures for excluding the information fromthe
record; and
(iii) Oder that the parties shall not disclose the
i nformation in any
manner and the parties shall not use the information in any
ot her proceedi ng.
(h) Protective orders. A party or a person who has received
a request for
di scovery may file a notion for protective order with the
admnistrative | aw
judge and shall serve a copy of the notion for protective
order on each
party. The party or person making the notion nmust show t hat
the protective
order is necessary to protect the party or the person from
annoyance,
enbarrassnment, oppression, or undue burden or expense. As
part of the
protective order, the adnministrative | aw judge nmay:
(1) Deny the discovery request;
(2) Order that discovery be conducted only on specified
terms and
conditions, including a designation of the time or place for
di scovery or a
determ nati on of the method of discovery; or
(3) Limt the scope of discovery or preclude any inquiry
into certain
matters during discovery.
(i) Duty to suppl enent or amend responses. A party who has
responded to a
di scovery request has a duty to suppl enent or amend the



response, as soon as
the information is known, as follows:
(1) A party shall supplenment or anend any response to a
guestion requesting
the identity and | ocation of any person havi ng know edge of
di scoverabl e
matters.
(2) A party shall supplenment or anend any response to a
guestion requesting
the identity of each person who will be called to testify at
the hearing as
an expert witness and the subject matter and substance of
t hat witness'
t esti nony.
(3) A party shall supplenment or anend any response that was
i ncorrect when
made or any response that was correct when made but is no
| onger correct,
accurate, or conplete.
(j) Depositions. The following rules apply to depositions
taken pursuant to
this section:
(1) Form A deposition shall be taken on the record and
reduced to witing.
The person bei ng deposed shall sign the deposition unless the
parties agree
to wai ve the requirenent of a signature
(2) Administration of oaths. Wthin the United States, or a
territory or
possessi on subject to the jurisdiction of the United States,
a party shal
take a deposition before a person authorized to adm nister
oat hs by the | aws
of the United States or authorized by the | aw of the place
where the
exam nation is held. In foreign countries, a party shall take
a deposition in
any manner allowed by the Federal Rules of Civil Procedure.
(3) Notice of deposition. A party shall serve a notice of
deposi tion,
stating the tinme and place of the deposition and the nane and
address of each
person to be exam ned, on the person to be deposed, on the
adm nistrative | aw
judge, on the hearing docket clerk, and on each party not
| ater than 7 days
before the deposition. A party nmay serve a notice of
deposition less than 7
days before the deposition only with consent of the
adm ni strative | aw j udge.
If a subpoena duces tecumis to be served on the person to be
exam ned, the
party shall attach a copy of the subpoena duces tecumthat
describes the
materials to be produced at the deposition to the notice of
deposi tion.
(4) Use of depositions. A party may use any part or all of



a deposition at
a hearing authorized under this subpart only upon a show ng
of good cause.
The deposition nmay be used agai nst any party who was present
or represented
at the deposition or who had reasonabl e notice of the
deposi tion.
(k) Interrogatories. A party, the party's attorney, or the
party's
representative nay sign the party's responses to
interrogatories. A party
shal | answer each interrogatory separately and conpletely in
witing. If a
party objects to an interrogatory, the party shall state the
obj ection and
the reasons for the objection. An opposing party may use any
part or all of a
party's responses to interrogatories at a hearing authorized
under this
subpart to the extent that the response is relevant,
material, and not
repetitious.
(1) A party shall not serve nore than 30 interrogatories to
each ot her
party. Each subpart of an interrogatory shall be counted as a
separ at e
i nterrogatory.
(2) A party shall file a notion for |eave to serve
addi ti ona
interrogatories on a party with the admnistrative |aw judge
bef ore serving
additional interrogatories on a party. The adnministrative | aw
j udge shal |
grant the notion only if the party shows good cause for the
party's failure
to inquire about the information previously and that the
i nformation cannot
reasonably be obtai ned using | ess burdensone di scovery
net hods or be obtai ned
from ot her sources.
(1) Requests for admission. A party nmay serve a witten
request for
adm ssion of the truth of any matter within the scope of
di scovery under this
section or the authenticity of any docunment described in the
request. A party
shall set forth each request for adnission separately. A
party shall serve
copi es of docunents referenced in the request for adm ssion
unl ess the
docunents have been provided or are reasonably avail able for
i nspection and
copyi ng.
(1) Time. A party's failure to respond to a request for
adm ssion, in
witing and signed by the attorney or the party, not |ater
than 30 days after



service of the request, is deened an admi ssion of the truth
of the statenent
or statenments contained in the request for adm ssion. The
admnistrative | aw
judge rmay determine that a failure to respond to a request
for admission is
not deened an admission of the truth if a party shows that
the failure was
due to circunstances beyond the control of the party or the
party's attorney.
(2) Response. A party may object to a request for adm ssion
and shall state
the reasons for objection. A party may specifically deny the
truth of the
matter or describe the reasons why the party is unable to
truthfully deny or
admt the matter. If a party is unable to deny or admit the
truth of the
matter, the party shall show that the party has nade
reasonabl e inquiry into
the matter or that the informati on known to, or readily
obt ai nabl e by, the
party is insufficient to enable the party to adnmit or deny
the matter. A
party may adnmit or deny any part of the request for
adm ssion. If the
adm nistrative | aw judge determ nes that a response does not
comply with the
requi renents of this rule or that the response is
insufficient, the matter is
deened adnitted
(3) Effect of admission. Any matter admitted or deened
adm tted under this
section is conclusively established for the purpose of the
heari ng and
appeal
(m Mtion to conpel discovery. A party nmay nake a notion
to conpel
di scovery if a person refuses to answer a question during a
deposition, a
party fails or refuses to answer an interrogatory, if a
person gives an
evasi ve or inconplete answer during a deposition or when
responding to an
interrogatory, or a party fails or refuses to produce
docunents or tangible
items. During a deposition, the proponent of a question nmay
conpl ete the
deposition or may adjourn the exanm nation before naking a
notion to conpel if
a person refuses to answer.
(n) Failure to conply with a discovery order or order to
conpel. If a party
fails to conply with a discovery order or an order to conpel,
t he
adm nistrative law judge, linmted to the extent of the
party's failure to



conply with the discovery order or notion to conpel, nay:
(1) Strike that portion of a party's pleadi ngs;
(2) Preclude prehearing or discovery notions by that party;
(3) Preclude adm ssion of that portion of a party's
evi dence at the
hearing; or
(4) Preclude that portion of the testinony of that party's
Wi t nesses at the
heari ng.

Sec. 13.221 Notice of hearing.

(a) Notice. The administrative |aw judge shall give each
party at |east 60
days notice of the date, tinme, and location of the hearing.
(b) Date, tine, and |ocation of the hearing. The
adm nistrative | aw judge
to whom t he proceedi ngs have been assi gned shall set a
reasonabl e date, tine,
and | ocation for the hearing. The admi nistrative | aw judge
shal | consider the
need for discovery and any joint procedural or discovery
schedul e subnmitted
by the parties when determ ning the hearing date. The
adm nistrative | aw
judge shall give due regard to the conveni ence of the
parties, the | ocation
where the majority of the witnesses reside or work, and
whet her the | ocation
is served by a scheduled air carrier
(c) Earlier hearing. Wth the consent of the administrative
| aw j udge, the
parties may agree to hold the hearing on an earlier date than
the date
specified in the notice of hearing.

Sec. 13.222 Evidence.

(a) CGeneral. A party is entitled to present the party's
case or defense by
oral, docunentary, or denonstrative evidence, to submt
rebuttal evidence,
and to conduct any cross-exam nation that may be required for
a full and true
di scl osure of the facts.
(b) Admissibility. A party may introduce any oral
docunentary, or
denonstrative evidence in support of the party's case or
def ense. The
adm nistrative | aw judge shall admit any oral, docunentary,
or denonstrative
evi dence introduced by a party but shall exclude irrelevant,
imaterial, or
unduly repetitious evidence.
(c) Hearsay evidence. Hearsay evidence is adnissible in



pr oceedi ngs

governed by this subpart. The fact that evidence submitted by
a party is

hearsay goes only to the weight of the evidence and does not
affect its

adm ssibility.

Sec. 13.223 Standard of proof.

The administrative |aw judge shall issue an initial

decision or shall rule

inaparty's favor only if the decision or ruling is
supported by, and in

accordance with, the reliable, probative, and substantia
evi dence cont ai ned

in the record. In order to prevail, the party with the burden
of proof shal

prove the party's case or defense by a preponderance of
reliable, probative

and substantial evidence.

Sec. 13.224 Burden of proof.

(a) Except in the case of an affirmative defense, the
burden of proof is on
t he agency.
(b) Except as otherwi se provided by statute or rule, the
proponent of a
nmotion, request, or order has the burden of proof.
(c) A party who has asserted an affirnmative defense has the
bur den of
proving the affirmative defense.

Sec. 13.225 O fer of proof.

A party whose evi dence has been excluded by a ruling of the
adm nistrative
| aw judge may of fer the evidence for the record on appeal

Sec. 13.226 Public disclosure of evidence.

(a) The administrative | aw judge may order that any
i nformation contained
in the record be withheld from public disclosure. Any person
may object to
di scl osure of information in the record by filing a witten
notion to
wi thhol d specific information with the admnistrative | aw
judge and serving a
copy of the notion on each party. The party shall state the
speci fic grounds
for nondi sclosure in the notion
(b) The administrative |aw judge shall grant the notion to



wi t hhol d

information in the record if, based on the notion and any
response to the

notion, the administrative | aw judge determ nes that
di scl osure woul d be

detrinmental to aviation safety, disclosure would not be in
the public

interest, or that the information is not otherw se required
to be made

avai l able to the public.

Sec. 13.227 Expert or opinion wtnesses.

An enpl oyee of the agency nmay not be called as an expert or

opi ni on

w tness, for any party other than the FAA in any proceedi ng
governed by this

subpart. An enpl oyee of a respondent nmay not be called by an
agency attorney

as an expert or opinion witness for the FAA in any proceedi ng
gover ned by

this subpart to which the respondent is a party.

Sec. 13.228 Subpoenas.

(a) Request for subpoena. A party nmay obtain a subpoena to

conpel the

attendance of a witness at a deposition or hearing or to
require the

production of docunments or tangible itens fromthe hearing
docket clerk. The

heari ng docket clerk shall deliver the subpoena, signed by
t he hearing docket

clerk or an administrative | aw judge but otherw se in bl ank
to the party.

The party shall conplete the subpoena, stating the title of
the action and

the date and tinme for the witness' attendance or production
of docunents or

items. The party who obtai ned the subpoena shall serve the
subpoena on the

Wi t ness.

(b) Motion to quash or nodify the subpoena. A party, or any

person upon

whom a subpoena has been served, may file a notion to quash
or nodify the

subpoena with the admnistrative |aw judge at or before the
time specified in

t he subpoena for conpliance. The applicant shall describe, in
detail, the

basis for the application to quash or nodi fy the supoena
i ncl udi ng, but not

limted to, a statenment that the testinony, docunent, or
tangi bl e evidence is

not relevant to the proceeding, that the subpoena is not



reasonably tailored

to the scope of the proceeding, or that the subpoena is
unr easonabl e and

oppressive. A notion to quash or nodify the subpoena will
stay the effect of

t he subpoena pendi ng a decision by the admnistrative | aw
j udge on the

not i on.

(c) Enforcenent of subpoena. Upon a showi ng that a person

has failed or

refused to conply with a subpoena, a party nmay apply to the
| ocal Federal

district court to seek judicial enforcenent of the subpoena
i n accordance

with section 1004 of the Federal Aviation Act of 1958, as
amended.

Sec. 13.229 Wtness fees.

(a) Ceneral. Unless otherw se authorized by the
adm ni strative | aw j udge,
the party who applies for a subpoena to conpel the attendance
of a witness at
a deposition or hearing, or the party at whose request a
wi t ness appears at a
deposition or hearing, shall pay the witness fees described
in this section.
(b) Amount. Except for an enpl oyee of the agency who
appears at the
direction of the agency, a witness who appears at a
deposition or hearing is
entitled to the sanme fees and m | eage expenses as are paid to
a witness in a
court of the United States in conparable circunstances.

Sec. 13.230 Record.

(a) Exclusive record. The transcript of all testinobny in
the hearing, all
exhi bits received into evidence, and all notions,
applications, requests, and
rulings shall constitute the exclusive record for decision of
t he proceedi ngs
and the basis for the issuance of any orders in the
proceedi ng. Any
proceedi ngs regarding the disqualification of an
adm ni strative | aw j udge
shall be included in the record
(b) Exam nation and copyi ng of record. Any person may
exam ne the record at
t he Hearing Docket, Federal Aviation Admnistration, 800
| ndependence Avenue,
SW, Room 924A, Washi ngton, DC 20591. Any person nmay have a
copy of the
record after paynent of reasonable costs to copy the record.



Sec. 13.231 Argunent before the adm nistrative | aw judge.

(a) Argunments during the hearing. During the hearing, the
adm nistrative
| aw judge shall give the parties a reasonable opportunity to
pr esent
argunments on the record supporting or opposing notions,
obj ecti ons, and
rulings if the parties request an opportunity for argunent.
The
adm nistrative | aw judge may request witten argunments during
the hearing if
the admi nistrative | aw judge finds that subnission of witten
argunments woul d
be reasonabl e.
(b) Final oral argunent. At the conclusion of the hearing
and before the
adm nistrative | aw judge issues an initial decision in the
proceedi ngs, the
parties are entitled to submit oral proposed findings of fact
and concl usi ons
of law, exceptions to rulings of the administrative |aw
j udge, and supporting
argunents for the findings, conclusions, or exceptions. At
t he concl usi on of
the hearing, a party may waive final oral argunent.
(c) Posthearing briefs. The administrative |aw judge may
request witten
posthearing briefs before the adm nistrative | aw judge issues
an initial
decision in the proceedings if the adm nistrative |aw judge
finds that
subm ssion of witten argunments would be reasonable. If a
party files a
witten posthearing brief, the party shall include proposed
findings of fact
and concl usions of law, exceptions to rulings of the
adm nistrative | aw
judge, and supporting argunents for the findings,
concl usi ons, or exceptions.
The adnministrative |aw judge shall give the parties a
reasonabl e opportunity,
not nore than 30 days after receipt of the transcript, to
prepare and subnit
the briefs.

Sec. 13.232 Initial decision

(a) Contents. The administrative |aw judge shall issue an
initial decision
at the conclusion of the hearing. In each oral or witten
deci sion, the
adm ni strative | aw judge shall include findings of fact and
concl usi ons of



| aw, and the grounds supporting those findings and
concl usi ons, upon all
material issues of fact, the credibility of w tnesses, the
applicable | aw,
any exercise of the adm nistrative |aw judge's discretion
t he amount of any
civil penalty found appropriate by the administrative | aw
j udge, and a
di scussion of the basis for any order issued in the
proceedi ngs. The
admnistrative law judge is not required to provide a witten
expl anation for
rulings on objections, procedural notions, and other matters
not directly
rel evant to the substance of the initial decision. If the
admnistrative | aw
judge refers to any previous unreported or unpublished
initial decision, the
adm ni strative | aw judge shall nake copies of that initial
deci sion avail abl e
to all parties and the FAA deci si onnaker
(b) Oral decision. Except as provided in paragraph (c) of
this section, at
t he concl usion of the hearing, the adm nistrative | aw judge
shal | issue the
initial decision and order orally on the record.
(c) Witten decision. The adnministrative | aw judge may
issue a witten
initial decision not later than 30 days after the concl usion
of the hearing
or subm ssion of the last posthearing brief if the
adm nistrative | aw judge
finds that issuing a witten initial decision is reasonable.
The
adm ni strative | aw judge shall serve a copy of any witten
initial decision
on each party.
(d) Order assessing civil penalty. Unless appeal ed pursuant
to Sec. 13.233
of this subpart, the initial decision issued by the
adm nistrative | aw judge
shal |l be considered an order assessing civil penalty if the
adm nistrative
| aw judge finds that an alleged violation occurred and
determines that a
civil penalty, in an anount found appropriate by the
adm nistrative | aw
judge, is warranted.

Sec. 13.233 Appeal frominitial decision

(a) Notice of appeal. A party may appeal the initia
deci si on, and any
deci si on not previously appeal ed pursuant to Sec. 13.219, by
filing a notice
of appeal with the FAA decisionnaker. A party shall file the



noti ce of appea
with the Federal Aviation Adm nistration, 800 |Independence
Avenue, SW, Room
924A, Washington, DC 20591, Attention: Appellate Docket
Cerk. A party shal
file the notice of appeal not later than 10 days after entry
of the ora
initial decision on the record or service of the witten
initial decision on
the parties and shall serve a copy of the notice of appeal on
each party.
(b) Issues on appeal. A party may appeal only the foll ow ng
i ssues:
(1) Whether each filing of fact is supported by a
pr eponder ance of
reliable, probative, and substantial evidence;
(2) Whether each conclusion of law is nade in accordance
wi th applicable
| aw, precedent, and public policy; and
(3) Whether the administrative |aw judge comitted any
prejudicial errors
during the hearing that support the appeal
(c) Perfecting an appeal. Unl ess otherw se agreed by the
parties, a party
shal | perfect an appeal, not later than 50 days after entry
of the ora
initial decision on the record or service of the witten
initial decision on
the party, by filing an appeal brief with the FAA
deci si onmaker .
(1) Extension of time by agreenent of the parties. The
parties may agree to
extend the time for perfecting the appeal with the consent of
t he FAA
deci si onmaker. If the FAA decisionmaker grants an extension
of time to
perfect the appeal, the appell ate docket clerk shall serve a
letter
confirmng the extension of tine on each party.
(2) Witten notion for extension. If the parties do not
agree to an
extension of time for perfecting an appeal, a party desiring
an extension of
time my file a witten notion for an extension with the FAA
deci si onmaker
and shall serve a copy of the notion on each party. The FAA
deci si onmaker nmay
grant an extension if good cause for the extension is shown
in the notion.
(d) Appeal briefs. A party shall file the appeal brief with
t he FAA
deci si onmaker and shall serve a copy of the appeal brief on
each party.
(1) A party shall set forth, in detail, the party's
specific objections to
the initial decision or rulings in the appeal brief. A party
al so shall set



forth, in detail, the basis for the appeal, the reasons
supporting the
appeal, and the relief requested in the appeal. If the party
relies on
evi dence contained in the record for the appeal, the party
shall specifically
refer to the pertinent evidence contained in the transcript
in the appeal
brief.
(2) The FAA deci sionnaker may dism ss an appeal, on the FAA
deci si onnmaker's
own initiative or upon notion of any other party, where a
party has filed a
notice of appeal but fails to perfect the appeal by tinely
filing an appea
brief with the FAA deci si onnaker.
(e) Reply brief. Unless otherw se agreed by the parties,
any party may file
areply brief with the FAA deci sionnaker not later than 35
days after the
appeal brief has been served on that party. The party filing
the reply brief
shall serve a copy of the reply brief on each party. If the
party relies on
evi dence contained in the record for the reply, the party
shal |l specifically
refer to the pertinent evidence contained in the transcript
inthe reply
brief.
(1) Extension of time by agreenent of the parties. The
parties nay agree to
extend the time for filing a reply brief with the consent of
t he FAA
deci si onmaker. |f the FAA deci sionnmaker grants an extension
of time to file
the reply brief, the appellate docket clerk shall serve a
letter confirmng
the extension of tinme on each party.
(2) Witten notion for extension. |If the parties do not
agree to an
extension of time for filing a reply brief, a party desiring
an extension of
time may file a witten notion for an extension with the FAA
deci si onmaker
and shall serve a copy of the notion on each party. The FAA
deci si onmaker nmay
grant an extension if good cause for the extension is shown
in the notion.
(f) Qher briefs. The FAA deci si onnmaker may al | ow any
person to submt an
am cus curiae brief in an appeal of an initial decision. A
party may not file
nore than one appeal brief or reply brief. A party nmay
petition the FAA
deci si onmaker, in witing, for leave to file an additiona
brief and shal
serve a copy of the petition on each party. The party nay not



file the
additional brief with the petition. The FAA deci si onmaker may
grant |leave to
file an additional brief if the party denonstrates good cause
for allow ng
addi ti onal argunent on the appeal. The FAA deci si onnaker wil|
all ow a
reasonable tinme for the party to file the additional brief.
(g) Nunber of copies. A party shall file the origina
appeal brief or the
original reply brief, and two copies of the brief, with the
FAA
deci si onmaker .
(h) Oral argunment. The FAA deci sionnmaker has sol e
di scretion to permt ora
argument on the appeal. On the FAA deci si onnaker's own
initiative or upon
witten notion by any party, the FAA decisionnaker may find
that ora
argument will contribute substantially to the devel opnent of
the issues on
appeal and may grant the parties an opportunity for ora
ar gunent .
(i) Waiver of objections on appeal. If a party fails to
obj ect to any
al l eged error regarding the proceedings in an appeal or a
reply brief, the
party wai ves any objection to the alleged error. The FAA
deci si onmaker is not
required to consider any objection in an appeal brief or any
argunent in the
reply brief if a party's objection is based on evidence
cont ai ned on the
record and the party does not specifically refer to the
perti nent evi dence
fromthe record in the brief.
(j) FAA deci sionmaker's decision on appeal. The FAA
deci si onmaker wil |l
review the briefs on appeal and the oral argument, if any, to
determne if
the administrative |law judge committed prejudicial error in
t he proceedings
or that the initial decision should be affirned, nodified, or
reversed. The
FAA deci si onnaker may affirm nodify, or reverse the initial
deci si on, nake
any necessary findings, or nmay renmand the case for any
proceedi ngs that the
FAA deci si onnmaker deternines nmay be necessary.
(1) The FAA decisi onmaker may raise any issue, on the FAA
deci si onmaker' s
own initiative, that is required for proper disposition of
t he proceedi ngs.
The FAA deci sionmaker will give the parties a reasonabl e
opportunity to
submt argunents on the new i ssues before naking a deci sion
on appeal. If an



i ssue raised by the FAA deci si onmaker requires the
consi deration of

additional testinony or evidence, the FAA decisionmaker wil |
remand the case

to the admnistrative | aw judge for further proceedi ngs and
an initial

decision related to that issue. If an issue raised by the FAA
deci si onmaker

is solely an issue of law or the issue was addressed at the
heari ng but was

not raised by a party in the briefs on appeal, a renand of
the case to the

adm nistrative law judge for further proceedings is not
requi red but nmay be

provided in the discretion of the FAA deci si onmaker

(2) The FAA decisionmaker will issue the final decision and

order of the

Adm ni strator on appeal in witing and will serve a copy of
t he deci sion and

order on each party. Unless a petition for reviewis filed
pursuant to Sec.

13.235, a final decision and order of the Adm nistrator shal
be consi dered

an order assessing civil penalty if the FAA deci si onmaker
finds that an

al l eged violation occurred and a civil penalty is warranted.

(3) A final decision and order of the Administrator after

appeal is

precedent in any other civil penalty action. Any issue,
finding or

concl usion, order, ruling, or initial decision of an
adm nistrative | aw judge

that has not been appeal ed to the FAA deci si onmaker is not
precedent in any

other civil penalty action

Sec. 13.234 Petition to reconsider or nodify a fina
deci si on and order of
t he FAA deci si onnmaker on appeal

(a) Ceneral. Any party nmay petition the FAA deci si onnaker

to reconsider or

nodi fy a final decision and order issued by the FAA
deci si onmaker on appea

froman initial decision. A party shall file a petition to
reconsi der or

nodi fy with the FAA deci si onnaker not l|ater than 30 days
after service of the

FAA deci si onnaker's final decision and order on appeal and
shal |l serve a copy

of the petition on each party. The FAA deci si onmaker will not
reconsi der or

nodi fy an initial decision and order issued by an
adm ni strative | aw j udge

that has not been appeal ed by any party to the FAA
deci si onmaker .



(b) Form and nunber of copies. A party shall file a
petition to reconsider
or nmodify, in witing, with the FAA deci sionnmaker. The party
shall file the
original petition with the FAA deci si onmaker and shall serve
a copy of the
petition on each party.
(c) Contents. A party shall state briefly and specifically
the all eged
errors in the final decision and order on appeal, the relief
sought by the
party, and the grounds that support the petition to
reconsi der or nodify.
(1) If the petition is based, in whole or in part, on
al | egati ons regardi ng
t he consequences of the FAA deci sionmaker's decision, the
party shal l
descri be these allegations and shall describe, and support,
the basis for the
al | egati ons.
(2) If the petition is based, in whole or in part, on new
materi al not
previously raised in the proceedi ngs, the party shall set
forth the new
material and include affidavits of prospective wi tnesses and
aut henti cated
docunents that would be introduced in support of the new
material. The party
shall explain, in detail, why the new nmaterial was not
di scovered through due
diligence prior to the hearing.
(d) Repetitious and frivolous petitions. The FAA
deci si onmaker will not
consider repetitious or frivolous petitions. The FAA
deci si onmaker nmay
sunmarily dismss repetitious or frivolous petitions to
reconsi der or nodify.
(e) Reply petitions. Any other party may reply to a
petition to reconsider
or nodi fy, not later than 10 days after service of the
petition on that
party, by filing a reply with the FAA deci sionnaker. A party
shal | serve a
copy of the reply on each party.
(f) Effect of filing petition. Unless otherw se ordered by
t he FAA
deci si onmaker, filing of a petition pursuant to this section
will not stay or
delay the effective date of the FAA decisionnmaker's fina
deci si on and order
on appeal and shall not toll the tine allowed for judicial
revi ew.
(g) FAA deci sionnmaker's decision on petition. The FAA
deci si onmaker has
sol e discretion to grant or deny a petition to reconsider or
nodi fy. The FAA
deci si onmaker will grant or deny a petition to reconsider or



nmodify within a

reasonable tinme after receipt of the petition or receipt of
the reply

petition, if any. The FAA deci sionmaker nmay affirm nodify,

or reverse the
final decision and order on appeal, or may renand the case

for any
proceedi ngs that the FAA deci si onnaker deternines nmay be
necessary.

[Doc. No. 25690, Amdt. 13-21, 55 FR 27575, July 3, 1990;
Andt. 13-21, 55 FR
29293, July 18, 1990]

Sec. 13.235 Judicial review of a final decision and order

A person may seek judicial review of a final decision and

order of the

Adm ni strator as provided in section 1006 of the Federa
Avi ation Act of

1958, as anended. A party seeking judicial review of a fina
deci sion and

order shall file a petition for review not |ater than 60 days
after the fina

deci si on and order has been served on the party.



