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of Transportation
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Administration

MAY 1 7 2.007
Joe M. Sapp
Director of Operations
u.s. Helicopters, Inc.
Highway 74 West
Post Office Box 625
Marshville, NC 281 03

Dear Mr. Sapp:

By letter dated September 27,2006, to Donald E. Gardner, Manager, Flight Standards
District Office 33, you asked for a legal interpretation about whether U. S. Helicopters could
conduct electronic news gathering (ENG) flights under Part 91, instead of Part 135, pursuant
to the exception for Aerial Work Operations, "Aerial Photography" contained in 14 CFR
§119.1(e)«4)(iii) of the Federal Aviation Regulations.

u.s. Helicopter statement of facts.

U. S. Helicopters has exclusive-use contracts with television stations throughout the United
States for the purpose of ENG media photography and reporting with helicopters, during
both day and night visual flight conditions. U.S. Helicopters maintains that that all persons
on board are flight crewmembers or crewmembers as defined by 14 CFR Part 1, and are
employed by U.S. Helicopters or the respective television stations. They also state that the
aircraft are not available, or used, for charter flights involving transportation in common
carriage of passengers or cargo .. Finally, they state that the ENG equipment is permanently
installed on the aircraft.

14 CFR 119.1 Applicability.

(e) Except for operations when common carriage is not involved conducted with airplanes
having a passenger-seat configuration of 20 seats or more, excluding any required
crewmember seat, or a payload capacity of 6,000 pounds or more, this part does not apply
to-

- ~----- --- -(4}Aerial-work-Oper-ations,-including-- - - -- -~------

(i) Crop dusting, seeding, spraying, and bird chasing;

(ii) Banner towing;

(iii) Aerial photography or survey;
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(iv) Firefighting;

(v) Helicopter operations in construction or repair work (but it does apply to transportation
to and from the site of operations); and

(vi) Powerline or pipeline patrol;

[Docket No. 28154, 60 FR 65913, 'Dec. 20, 1995, as amended by Arndt. 119-4,66 FR
23557, May 9,2001; Arndt. 119-5,67 FR 9554, Mar. 1,2002; Arndt. 119-7,68 FR 54584,
Sept. 17,2003]

The FAA Interpretations

Under old section 135. 1(b)(4)(iii) of the Federal Aviation Regulations, a company may
supply its aircraft and pilot to a TV station for aerial photography without holding an air
carrier certificate. FAA letter to R.H. Tyler, dated August 5, 1975. (Copy enclosed.) The
examples of aerial work cited in the regulation, (at that time section 135.1(b)(4», are not
exclusive and other aerial work operations not listed may be included in the provision. FAA
Letter to Butler, Hickey & Long, dated June 26, 1989. (Copy enclosed.)

In a 1989 interpretation, the FAA discussed the meaning of "aerial photography" in the
context of flights transporting movie crews scouting locations. The FAA noted that the
phrase was not defined in the regulations and construed it to mean, or reflect, the common
import of the language. The FAA opined that the expression "aerial photography" connotes
a condition where taking pictures or filming is done from the air. The second issue was
that if the operation also included carrying passengers from one point to another (a dual
purpose), the operation would have to be conducted under Part 135, not Part 91. FAA letter
to Gerald Naeke1 dated April 7, 1989. (Copy enclosed.)

Conclusion.

ENG media photography and reporting flights may be conducted under Part 91 pursuant to
the aerial work operations, aerial photography, exception in part 119.1(e)(4)(iii) provided
each person on board, in addition to the flight crewmembers, is necessary to perform the
aerial work operation. Other regulations may impose additional limits. If the flight'
operation becomes "dual-purpose" (e.g .. the flight lands at point B) then the aerial works
exception does not apply.

--- -- --~-- --- - --- --- ------------- ---- ----------------_. __ .._----~--~----_ •.._-_.----_ ..-
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This response has been prepared by Cecile O'Connor, Attorney in the Regulations Division
of the Office of the Chief Counsel and has been coordinated with the Air Transportation
Division of Flight Standards Service. If you have additional questions regarding this matter,
please contact us at your earliest convenience at (202) 267-3073.

Sincerely,

~f/-~~-
Rebecca B. MacPherson
Assistant Chief Counsel for Regulations

Enclosures

~- - --- ---------~- ----------- -------------- -
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. ,.oalci be consldereel the operator of the aircraft carrying
pa ••• llg.l'. tor compena.tioD. A Part 135 CommercIal Operator
Cert1f1catewoulcl be the miaimwn certificate required. Should

enter into leaaes with aufficient numbera of persons (namra!
aDei Intallglble) to CODStitute commQn carriage, all Air Taxi Certificate
would be required. For yoUI' iDlonnatioD aame ca ••• bearing'onp
the •• queatioDa are u. S. v. Hal'ry E. Bradley, et al. 252 F. Supp.
804: B &DdM LeaslDII CorporatioD. at al v. U. S•• 331 F. 2d 592;
Kvle K. Ve.a· ancl Dr. David A. McCoy, d/b/a. .'.eronaut All' Service
v. David M. Ciardner v. McCoy FlyiD~ Service, Inc. 11Avi. 17,114
and. 17. 31Z; Admiaiatrator v. Paul Fred Ro.e. 29 CAB 1523: !l:....2:
v. William M. MUDa. 352 E Zd 196; La. Vega. Hacienda, Inc. et al
'V. CAB,. 298 F~ 2ei 430; Admini8trator v. Golden EaRle Aviation, Inc.
N. T. S. B. Do:ket SE-1395.

Your secoDd questioD Ie aa fo11owal
,

2. Under Part 135. appllcabllity. it includes aerial photography
ae belng cavered by that part. A local television station has

- aaked if-they could bire the company plane and pilot for the-
purpoae of photograpb1nl dlaasters, etc. Wouldth1. o))eraUon
be a violation of Part 135?

~l·-
~.

Sec:tioD 135.1(b) of the Federal Aviation R~gu1at1ons specifically exempts
aerial photography from the requirements of Part 135, therefore.
supplying the aircraft,andp11ot to the TV .tation for such purpose woulel
not require .. to hold a Part 135 certificate.

For youZ' cODalelerat:lc;an, I reler yo1l to Subpart D of Part 91 of the
replatioDA beglnalDI with SeetloD 91.181. The Mitaubisb! MU-Z is a
turbojet powered. multi-enllne ai~raft which may be operated uIlCler
tU.t Subpart. You may wish to cODaleier a time aha:ril1g agreement aa
deflud In Section 91.181(c). You .hould carefully .tudy all of Subpart.
D to a•• ure compliance with In.pection ancl maintenance a8 well a.s

--- _.__._.__ n_ ----- - -----opel'-atlo_~~ ••qu.i-r-eD'u'-J:lta-a.l1cl4'oz-lJ:aIormation..a.a-to--What....cha.r-8-e..-· _
may make lor the use ollts aizcraft and. pilot. Plea.ae reiar a180 to
Section 91.54 kno~ as the truth in laasing r:"gulation. It applie3 to
":'h3 :MU-Z.
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Ou. Ci••• nl .AnatloD Dletric:t Offic:e at Wiley Poet Airport. Bethany.
Oklahoma win be pleaeed to aid you In this matter.

R. H. TYJ..ER
AetiDl R.poa.al COUIl •• l
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D. CarrlbgE of mall;

'1',..:;:,: i::: ~r. re.,;p"lls~ t.~ YOGf !fottet wf ~i.m~ a, 19&9, 'a~di'e~,:;-
:.::.t I."';" :,·:t i1'9 "".loin iztraeor, whcrei n yr;,;;, leqUttst o",r opinio:1 ~_
'_,) ""h~tn"r a typ~ of helicoptt!I operation which youx ChCOi,
Mid-South Helicopters ("Mid-South") . ftoposes ~" plovide t.••.·
:.=.H1:'U~ • .:w crrr"f 'ee~ioZ:~ aq\Jnt"l es 1n tilA StAt6t of Ar"'ans"t.,
i~11~ ~ithi~ the ~~rvtew of ?~rt 135 ,f the F~6er.l Aviatlu~
::~J:ll.';~.i(jns (fl,R,. ~(! have be~n lask~d to reply •

--
,.; _Ta

•••••••• 010

1IoIf16l&S •••..".
., •••••• GIo

•."...••~-- -- .
.- - ~..'. _ u _.,..~

...,•..•..
-..',

,.. .. _~

~--_. -... --'--.:- ..

. ;~

Re: Mid-South Helicopter~

Dear Mr. Hicky:'

;.-;-.i! ;';1 :;;;':.r·, F..5q.
6.Jt l.e-r. ;,; ~.~'( , L.ong
~t:Qrn~r~ at Law
:'.0. B:.y, ~&9
:~~~=c.~ C\ty,}~ 7~33~

CC'.cr~l1y, Part J 3S app11ea to:

;):'1A:f:~:'r.""tIt' ~:a:
,:,: Tr~'\:+v !OI·Vi;

(cCSerOi A"iatlOn
Ad~tra'ion

•

"~.. ~,J._-- ..•.. - -,-'-
. .- .•.. ~

.. - .... . . ~- .... ..•..
.- '-

,- .. -. '.

~i':- ,::,tH·::~taJ;d Lhat Mid-South Helicopters ~o.::; not holeS an r·d:
.:~r r ~t:"r :)I'l.'rot in9 cfrt i.f icate issued um:i.e r PiU t 1JS of tht:
:'.:'.:... 7r.o? 'cOtripatiy desi res to' bid on a cont tacl .off.r·e~ DY tl;-'

.$t";!: ~ ;,i. .~rkianSa$ t.O· ~'IOV Ide a(:r la1 ~ury~111.nce to State tl'.·~

io:~l ~~~~n(orc~~~nt .genc.iesas p~rt of a marlju.na
cI;;.di·-.t:v;1 pI.G;ra:: ••.•• he prililary i~ncti(Jn ot Mid-South . W';'·;.:~dl
tie •.~., fly ::.£.ilaii.r~ of law enfo[c-e::i&nt &9--ncies over desigr.::: ..•.~
~%~~S ju ~~6teh of growing ~~rlju~na pJant~ •

,
~ "?
".•.•r-
•.
t

t
~

•..

"

c. cArriage- in air 'coJluilerce-of persons ·or property for
Cui~lpenaiit i on or hire liS a cOlrlm~l'c161 op~riltor (not an air
~~rri~r' 1n 6jreraft baving a r.ax1~um sebtin9 capacity of leas
't.an t~i'nr.y(20) pas~engera or A mlxj~um payload capacity of
J U;,a t. h6n 6,000 pLllinc!!.: or
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d. Ca.rringe ot pArsons Ot prOpl:Hty in air commerce (sole1.Y-'.-_
il: t r.:as tatt:) 11", common car r ia9~ in aircraft having a maximulll .'
2i::Zoting cQP~cit~' of thirty (30) seats Ot lessor a Jnaximum -....,...,;,.~.
F6yloaci c~pacity of ',500 poun~s or· less.
;.l~tl~ugh the abov~ designAtions serve to establish which
c;f'~Lat(.lrS iT't.,ist obtain a certificate issued under Part 135 of
tho:- F)..R, such operators are now termed -air carriers· and the
":··:.p;,,O:" th~ead unit.ing theJrI under part 135 is the transportation
l!. ai:: COii.tr.\;,ICe of persons or property tor compensation or
:',; rE. ~;t::e:Special Feceral Aviation Regulations (Slo'AR) 3&-2, as
i;!;.'''''-1<0; C'O, SFAR 3&-4, 52 FR 28939 (Aug. 4, 1987) Primarily, the
d1st]~cticns now serve tn determlne whac operations
sy~~lflc=Livns are needed under part 135 or 121 of the FAR.
~P~!~t10uS invclving the carriag~ of perscr.s or propertyior
':':-":.r,,:,(,~.;ation c.;,t hire and excluded froln Part 135 of the FAR are
!":,Ul,:S in Section IJ5.lCb). ·Aeri&l work operations· are
.• ~hr·"".:j at 135.1(0)C4). While certain examples of excluded
--. ~-._ .:~rk oper~t~ons &re cited, we vi~w tbese as not being
exclysi~e ano certainly other aetial work operations not listed
~6Y t~]l within 13S.1(b){4).

~~rlal insp~ctic«s of !i~lds for tn~ purpose of locating
r:;a= 1 Jl.i;~ni:l WOI1! d apf'e:ur to be cost closely related to el ther
·5~ri~1 survey· or ·po~erline Ot pipeline partrol or other
tYP~5 of patrol approved by the Ad~inisttator· which Are
ey.cl~d~d ~t 135.1C~)14)(iii) and (vi) respecti~ely. Therefore,
i~~vfar as the Op&ratlon conte~plateQ oy Mid-South involves the
c~rriag~ of law enforcement personnel for the ~urpose of
~pvtting marijuana, that aspect of th~ Qc~ivity may be excluded
from part 135 •.
Ho~~ver, W~ find it difficult to &nVl~lOn the proposed
operali0n not incloding flights the primary purpose of which
wt·u ld b~ to tr ansport personne 1. Wh~re th~LPU~P.os.e.....Qf a f l.ight
1N9~ld be to transport an individ_ual,to a nleeti.n9_-plaC@ to •..
c0ordin;'tlt a search wit~_J).!h·~tS; or_to-Uina--=r~ a field to
c.~bt?1in s~nipH:s; or to land in or'der that the o'fflcei-iboard

-------------c~-l_d-=-p~rLoLman ~nvesti9at~~y_,fu~ct ion, ~hen t.r~n_~.PQ.rt.l.tion,
rat tJ_~f-1..hian~..su.r.\l.ejllance _b.~p.C?.mes the pI ima-rr-:-:pt;tr-pose-G~4h~-.--- _
(light. Such.·activities do fill ·with'in·-the ambit of '··part 135
gna are" not exclude~ under 135.1 (b) (.1). Such activities .'
requirt; anair carrier operating certificate and appropriat·e\·
cp~[ation~ specifications •.. '.



It 1s no~ possible from your letter alone to determine
~l.~ f-copos~d op~ration requires certification or not.
sU9ge~t that you ana your client may wish to meet with
r.:-?ri:~h~ntat:ivas of the FAA at' the Little Rock, Arkansas, Fliqht
St~~oalds Oistrlct Office to go over in d~tail all aspects ot
t~~ Opefbtior. so thaL a linal decision can be made •
.:::;1r. C· c;I ~1y ,

~~~s v. HE7~lNC~R

t.-C j C f.:. Arloe: t sc,n
!~"'t("(f1c;.y

•..

~----- ..---- ~~---~- ------_._--------~-------~--------~-------~- _.~-----------

.-
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Mr. Gerald Naekel

Dear Mr. Naekel: .

¥
APR I 2 939
, '2- ,t ./..,j, ----. t I I •.,.'-'!. ,-.

\,
This is in response to your letter of October 24, 1988, wherein/
you requested an interpretation of FAR 135.1(b)(4)(iii),
applicability of Part 135, to flights surveying for wild-life
or for forest service data. Your hypothetical question is let
forth below and is followed by our interpretation of the
regulation as it applies to each of your questions.
·SCENARIO - Surveyin9 135.1 (b) (4) (iii ~':

Assume we have an FAR 135 Air Carrier certificate and
operate several helicopters. OUr operations are about 98\
FAR 91 flights for the company or operations under PARs 133
and 137. Tbe PAR 135 certificate is required for us
because of Porest Service contracts.
One of our contract missions is to conduct aerial survey
for wild-life, or for forest survey data. Generally the
contractor--who is usually a government entity such as the
Forest Service or State Forestry or Pish and Game
Department--wi11 send along men to do the counting or
marking of trees. Sometimes we are directed to land 10 the
surveyors may get out and look over the trees or
investigate animal habitats. Sometimes we shut-down the
helicopters; sometimes we do not. Often when we leave we
have only a general idea of wbere we are going and from
that point on the surveyors direct us depending on what
they are finding.
Often times at the end of the survey we will drop the
surveyors off at a site other than where we departed from.
Sometimes the Porest Service requires UI to hover over tall

.trees as they mark the upper branches. This could not be
done under PAR 135. II all of this FAR 9l?-

Your Ouestion
-The questions then Isk if III of this is conducted. under
FAR 91 as I commercial operation not requiring the FAR 135
ru1.s?- (sic)

--_._--------------~._----- -----'------=-~'----------------_ ..- -------------------

c
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Answer
The answer will depend upon whether the purpose of the flights
is for the carriage of passengers or for aerial surveying or
both. If the sole purpose is for aerial surveying, then the
operation may be conducted pursuant to Part 91. However, if

-the operation includes carrying passengers from one point to
another in addition to the aerial surveying (i.e., dual
purpose) then the operation must be conducted in accordance
with Part 135.
Your question concerns a Part 135 applicability ezception which
reads as follows:

(b) This part does not apply to- •••
(4) Aerial work operations, including-
(iii) Aerial photography or survey.

Section (b) of FAR l35~l enunciates ezceptions to the general
rule of applicability including the aerial surveying
exception. This exception, like all exceptions, operates to
restrict the applicability of the general rule. The specific
language excludes aerial surveying from Part 135 coverage.
Thus, if the particular flight is for aerial survey, that
operation is not subject to Part 135 rules.
Practically, your letter inquires into the meaning of the
phrase -aerial ..• survey.- In construing the Federal Aviation
Regulations, no magical formula or semantic insight is needed.
Where a regulation does not define a word or phrase, it must be
construed to reflect the common import of its language. The
words should be taken to mean nothing more than a dictionary
definition, which reports common usage. Clearly, the
expression, -aerial ••• survey,- connotes a condition where
something is ezamined or reviewed from the air.
Consistent with the above concept, the Agency interprets this
regulation in a manner that if a helicopter lands at a location
other than the point of origin, the surveying ezception does
not apply. This is due to the fact the flight takes on a -dual
purpose- of both surveying and transporting passengers from one
point to another for compensation or hire. However, if the
helicopter returns to the point of departure without landing at
another location, tben tbe surveying ezception would apply.
Thus, if an operator takes off on a surveying flight under the
rules of Part 91 tbat person must be deemed to recognize tbat
no landing otber tban at tbe origin point is permitted and
sbould so inform his passengers before taking 9ff. If tbe--------~------'-Pn-sengey.--tnlSt1:-.1:'-e~1l-.-t:~t1leymi-glIr-DX for a landing, then flie--------
rules of Part 135 should be followed. If they do not so
indicate and later cbange their minds, a prudent operator
should decline the request on the grounds tbat be/sbe could be
SUbjected to an FAA enforcement action. Indeed, a prudent
operator should inquire before tbe flight to determine what is
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contemplated by the passengers. Having so inquired, the
operator can determine what rules apply.
The determining factor is whether the helicopter lands at a
location other than the point of origin since the landing
changes the nature of the operation from an aerial survey
operation to a dual purpose operation of both aerial survey and
carriage of passengers and/or property. Each flight is
considered separately.
In your letter you make the statement:

·Sometimes the Forest Service requires us to bover over
tall trees as they mark the upper branches.-

There is not enough information in this statement to provide
you an answer. For ezample, how do the forest service
personnel mark the trees? Do they spray or drop something from
the helicopter or do they hang in some sort of sling and mark
the trees? How is the helicopter certificated? We will need a
complete factual description of what occurs in such an
operation in addition to answers to these specific questions.

Sincerely,

••..•....•." ~
~ It 1ft.John H. tassa

Assistant Chief Counsel
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