UNITED STATES DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION
WASHINGTON, DC 20591

Served: April 9, 1990

FAA Order No. 90-0017

In the Matter of:
Docket Nos. CP89SW0166
EAJA90SW0001

ERNEST WILSON
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} DECISION AND ORDER

. Counsel for‘Respbndent Ernest Wilson (”Respondehﬁ") has
filed an application for attorney fees and expenses under the
Equal Access to Justice Act (EAJA) (5 U.S.C. §504). The
application, dated January 11, 1990, seeks $1,035 in attorney
fees and $60.39 in expenses which were incurréd by Respondent
in connection with a Notice of Proposed Civil Penalty which was
withdrawn on December 12, 1989, following an informal
conference. As further discussed below, the application is
denied.
| .- The p:pcédﬁral hiétory7qfith15‘case.is as:foilows.' on Jdne':
2, 1989, the FAA, through its agency attorney, issued a Notice
of Civil Penalty (NPCP) seeking a $2,000 civil penalty against
Reépondent based on alleged violations of the Federal Aviation
Regulations in connection with his piloting of an aircraft
which was involved in a midair collision. Following an
informal conference on October 23, 1989, the agency attorney
withdrew the NPCP, stating that, based on a reconsideration of

the matter, legal enforcement action was not warranted.
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on January 11, 1990, Respondent’s attorney filed his
application for attorney fees and expenses under the EAJA. The
application, which cited the EAJA Rules applicable to
proceedings before the National Transportation Safety Board
(NTSB), was directed to, and was apparently filed with, the
NTSB. That agency, which adjudicates FAA certificate actions
(see, 49 U.S.C. App. §l429(a)), has no jurisdiction over FAA
civil penalty actlons.. A copy of the improperly directed
appllcatlon was served upon the FAA agency attorney in this
case, who transmitted it to the FAA hearing docket, noting the
NTSB’s lack of jurisdiction. 1In addition, the agency attorney
argued that no fees could be awarded because FAA rules
implementing the EAJA provide that fees may be awarded only for
work performed after the issuance of an order of Civil Penalty
(wvhich serves as the complaint to start the proceeding), and no
such order was ever issued in this case.

espondent’s applicatlon and the agency’s response were
forwarded to. the Department of Transportatlon (DOT) folce of
Administrative Law Judges. The Ch1ef Administrative Law Judge
returned the file, stating that an Order of Civil Penalty was
never issued, and, therefore, the matter was inappropriate for
consideration by that office.

Under the FAA’s rules implementing the EAJA (14 C.F.R. Part
14), fees may be awarded for work performed only after the
issuance of an Order of Civil Penalty. 14 C.F.R. §14.05(e) .
This limitation is consistent with the clear language of the

statute itself, which provides for the award of fees and
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expenses incurred by a party in connection with only an
radversary adjudication," j.e., an adjudication under section 5
U.S.C §554. 5 U.S.C. §504(a) (1) and (b)(1)(C). As explained
in the preamble to the interim final rule promulgating the
FAA’s EAJA rules, "the opportunity for a hearing [under section
554] arises only when the FAA issues an Order of Civil Penalty,
which serves as the complaint and which begins the adversarf
adjudication. Consequently, legal expenses that are incurred
before that time are not incurred in connection with an
adversary édjudicatibn and thus [are] not covered by the EAJA -
and this regulation." 54 Fed. Reg. 46196, 46198 (November 1,
1989).1/

THEREFORE, Respondent’s application for attorney fees and

expenses under the EAJA is denied.Z/

NISTRATOR
Federal Aviation~Administration

Issued thié ééﬂ%dai'of April, 1990;

1/ 1In light of my conclusion that neither the EAJA nor the
agency’s implementing regulations authorize an award of fees
and expenses in this case, it is not necessary to decide
whether Respondent’s improper filing of the application with
the NTSB precludes an award.

2/ Respondent may appeal this Decision and Order by petition
for review in an appropriate United States Court of Appeals
pursuant to section 1006 of the Federal Aviation Act of 1958,
as amended (49 U.S.C. App. §1486), and section 13.235 of the
Rules of Practice (14 C.F.R. §13.235) not later than 60 days
after service of this Decision and Order.




