UNITED STATES DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION
WASHINGTON, DC

In the Matter of: CUSTOM AVIATION, INC.
FAA Order No. 2005-16

Docket No. CPO5SNMO0008-EAJA
DMS No. FAA-2005-20778!

Served: November 22, 2005

ORDER DISMISSING APPEAL?

On June 15, 2005, Administrative Law Judge Burton S. Kolko issued a written
initial decision, denying Applicant Custom Aviation’s application for attorney’s fees and
expenses filed under the Equal Access to Justice Act, 5 U.S.C. § 504. Custom filed its
appeal brief, on August 4, 2005. Subsequently, the FAA filed a motion to dismiss,
arguing that Custom’s appeal was late-filed, and as a result, should be dismissed. The
FAA’s motion is granted.

Section 14.28(a)® of the FAA’s Rules Implementing the Equal Access to Justice

! Materials filed in the FAA Hearing Docket (except for materials filed in security cases) are also
available for viewing through the Department of Transportation’s Docket Management System
(DMS). Access may be obtained through the following Internet address: http://dms.dot.gov.

% The Administrator’s civil penalty decisions, along with indexes of the decisions, the rules of

practice, and other information, are available on the Internet at the following address:
http://www.faa.gov/about/office_org/headquarters_offices/agc/pol_adjudication/AGC400/Civil_Penalty.
In addition, Clark Boardman Callaghan publishes Federal Aviation Decisions. Finally, the

decisions are available through LEXIS and WestLaw. For additional information, see the website.

¥Specifically, 14 C.F.R. § 14.28(a)(2005) provides:

In proceedings other than those under part 17 of this chapter and the AMS, either the
applicant or the FAA counsel may seek review of the initial decision on the fee
application in accordance with subpart G of part 13 of this chapter, specifically

8§ 13.233. Additionally, the FAA Decisionmaker may decide to review the decision on
his/her own initiative. If neither the applicant nor the FAA’s counsel seeks review within
30 days after the decision is issued, it shall become final. Whether to review a decision is
a matter within the discretion of the FAA Decisionmaker. If review is taken, the FAA


http://dms.dot.gov/
http://faa.gov/
http://www.faa.gov/about/office_org/headquarters_offices/agc/pol_adjudication/AGC400/Civil_Penalty

Act, specifies that the procedural rules in 14 C.F.R. Part 13, subpart G, in particular
14 C.F.R. 8 13.233, govern appeals of initial decisions on fee applications. 14 C.F.R.
§ 14.28(a)." Under 14 C.F.R. 88§ 13.233(a) and 13.211(e) (“the mailing rule”), a party
must file a notice of appeal within 15 days of the issuance of a written initial decision.’
Thus, in this matter, Custom had until June 30, 2005, to file its notice of appeal. Custom,
however, neither filed a notice of appeal nor a request for an extension of time. It did file
an appeal brief on August 4, 2005, but that was long after the expiration of the 15-day
period.

Section 14.28(a) provides further that if neither party appeals from the initial
decision on a fee application within 30 days of its issuance, the initial decision becomes

final.® Custom did not file its appeal brief until August 4, 2005, 50 days after the ALJ

Decisionmaker will issue a final decision on the application or remand the application to
the ALJ who issue (sic) the initial fee award determination for further proceedings.

14 C.F.R. 8 14.28(a) (emphasis added.)

* When the FAA first promulgated Part 14 in 1989, the first sentence of Section 14.28 provided
that “[e]ither the applicant or the FAA counsel may seek review of the initial decision on the fee
application in accordance with subpart G of part 13 of the Federal Aviation Regulations,
specifically 14 CFR 13.233.” 54 Fed. Reg. 46196, 46202 (November 1, 1989).

This section was revised in 1999, creating paragraphs (a) and (b), to make the Part 14
rules applicable to protest and contract dispute proceedings conducted under 14 C.F.R. Part 17.
64 Fed. Reg. 32926 (June 18, 1999). The FAA omitted without explanation the phrase “in
accordance with subpart G of part 13 of the Federal Aviation Regulations, specifically 14 CFR
13.233” from the new Section 14.28(a). 64 Fed. Reg. at 32936. The FAA amended Section
14.28(a) in February 2005, to restore the omitted language. 70 Fed. Reg. 8236, 8237-8238
(February 18, 2005.)

> Under 14 C.F.R. §§ 13.233(c) and 13.211(e), the appellant must perfect its appeal by filing an
appeal brief within 55 days of the date of issuance of the initial decision.

® Custom contends in its response to the FAA’s motion to dismiss that “there is no rule cited that
controls the ‘request for review’ [appeal from an initial decision] after an application has been
filed.” (Applicant’s Response to the Administrator’s Motion to Dismiss, dated September 22,
2005.) Custom is wrong. Section 14.28(a), as discussed above, pertains to review by the
Administrator, acting as the FAA decisionmaker, of initial decisions rendered by an ALJ in an
EAJA case. 14 C.F.R. § 14.28(a).



issued the initial decision denying the EAJA application. By then, the ALJ’s initial
decision was final.’
Therefore, Custom’s appeal of the ALJ’s initial decision denying the application

for fees and expenses under the EAJA is dismissed as late-filed.

MARION C. BLAKEY, ADMINISTRATOR
Federal Aviation Administration

VICKI S. LEEMON?
Manager, Adjudication Branch

"It is not necessary in this case to decide whether a late-filed appeal will be excused upon a
showing of good cause, because Custom has not offered any explanation for its late-filing.

8 Issued under authority delegated to the Chief Counsel and the Assistant Chief Counsel for
Litigation by Memorandum dated October 27, 1992, under 49 U.S.C. § 322(b) and 14 C.F.R.
8 13.202 (see 57 Fed. Reg. 58,280 (1992)) and redelegated by the Assistant Chief Counsel for
Litigation to the Manager, Adjudication Branch, by Memorandum dated August 6, 1993.
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