UNITED STATES DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION
WASHINGTON, DC

In the Matter of JAMES RAY LEWIS
FAA Order No. 2005-7

Docket No. CP04SO0009
DMS No. FAA-2004-17654"

Served: April 11, 2005
ORDER?

On September 27, 2004, Administrative Law Judge Burton S. Kolko issued an
order assessing a $16,500 civil penalty against James Ray Lewis. The ALJ explained that
he was assessing the civil penalty because Lewis had failed to respond to the Complaint
issued by the FAA on May 14, 2004,% and to the ALJ’s order dated September 1, 2004.
The ALJ, as a result, construed Lewis’s silence both as a constructive withdrawal of his
request for hearing and as an admission of the Complaint’s allegations. Lewis then sent a
letter to the Appellate Docket Clerk, requesting assistance. The Administrator construes

Lewis’s letter as a notice of appeal and an appeal brief. The FAA will have 35 days*

! Materials filed in the FAA Hearing Docket (except for materials filed in security cases) are also
available for viewing through the Department of Transportation’s Docket Management System
(DMS). Access may be obtained through the following Internet address: http://dms.dot.gov.

% The Administrator’s civil penalty decisions, along with indexes of the decisions, the rules of
practice, and other information, are on the Internet at the following address:
http://www.faa.gov/agc/cpwebsite. In addition, there are two reporters of the decisions:
Hawkins’ Civil Penalty Cases Digest Service and Clark Boardman Callaghan’s Federal Aviation
Decisions. The decisions are also available through LEXIS and Westlaw. For additional
information, see the website.

® The FAA alleged in the complaint that Lewis had offered hazardous materials — two smoke
grenades --in his checked baggage to Northwest Airlines for transportation by air without
complying with the Hazardous Materials Regulations, 49 C.F.R. Part 172.

% Plus 5 additional days under the “mailing rule,” 14 C.F.R. § 13.211(e).


http://dms.dot.gov/
http://www.faa.gov/agc/cpwebsite

from the service date of this order to file its reply brief.
I. Discussion

In response to a Final Notice of Proposed Civil Penalty, Lewis sent the FAA and
the Hearing Docket a request for a hearing.” The FAA filed a complaint on May 13,
2004, seeking a $16,500 civil penalty.® Lewis was required under the Rules of Practice,
specifically, 14 C.F.R. § 13.209(a), to file an Answer, admitting or denying every
allegation in the Complaint, no later than 30 days after the FAA served the Complaint.
Lewis did not file an Answer.

The ALJ assigned to this case issued an order scheduling the hearing.” He
explained in this scheduling order as follows:

However, Respondent has not filed an answer to the FAA’s complaint,

jeopardizing his request for a hearing. Each paragraph of the May 14™ complaint

must be admitted or denied promptly; otherwise the FAA may move for a default

judgment.®
On September 27, 2004, the ALJ issued an order assessing a $16,500 civil penalty
because Lewis had neither filed an Answer to the Complaint nor a response to the
scheduling order.

Lewis responded to the Order Assessing Civil Penalty by writing a letter dated

October 1, 2004, to the Appellate Docket Clerk, in which he asserted as follows:

I have written several letters to both the FAA and Mr. Raymond Veatch (The
Southern Region Counsel — see attached) requesting a hearing in this matter but

> In the request for hearing, Lewis gave his address as follows: 3831 Sky View Lane, Glendale,
CA, 91214.

® According to the certificate of service, the FAA sent a copy of the complaint to Lewis at 643
Jillotus Street, Merritt Island, FL, 32952.

" The ALJ sent this order to Lewis at this address: 3831 Sky View Lane, Glendale, CA, 91214.

8 Order Scheduling Hearing dated September 1, 2004.



have received no response.
On 28 September, | was served with an order assessing civil penalty.

Please advise me on what | need to do (sic) resolve this matter. | am due to
deploy back to Irag soon and | would like to finalize this before I leave.

Lewis gave a mailing address,® an e-mail address, and a telephone number at which he
could be reached. He attached to his letter the following documents: (1) the Order
Assessing Civil Penalty, served on September 27, 2004; (2) the Final Notice of Proposed
Civil Penalty,™ dated April 14, 2004; and (3) his request for hearing, dated April 26,
2004.

On October 7, 2004, this office responded to Lewis’s letter for the Appellate
Docket Clerk. We explained that Lewis’s letter would be construed as a notice of appeal
and that under 14 C.F.R. 88 13.233(c) and 13.211(e), he should file an appeal brief no
later than November 22, 2004." We sent this response to Lewis at the address that he
had given in his October 1, 2004, letter, by certified mail, return receipt requested.”? The
U.S. Postal System, however, returned our letter as “unclaimed” on October 30, 2004.

Under 14 C.F.R. § 13.233, a person wishing to appeal from an initial decision
must file a notice of appeal and then perfect that appeal by filing an appeal brief. To
date, Lewis has not filed a separate appeal brief. The Administrator has construed notices

of appeal as appeal briefs when the notice contains sufficient information and argument.

E.g., In the Matter of Instead Balloons, FAA Order No. 1998-23 (November 28, 1998).

® 3831 Sky View Lane, Glendale, CA, 91214.
10 Addressed to Lewis at 643 Jillotus Street, Merritt Island, FL, 32952.
1 We attached copies of the pertinent rules of procedure for Lewis’s use.

123831 Sky View Lane, Glendale, CA, 91214,



The Administrator construes Lewis’s letter dated October 1, 2004, as an appeal
brief because the letter contains enough information and argument to explain the basis of
Lewis’s appeal. It is clear from his appeal that he filed a request for hearing after
receiving the Final Notice of Proposed Civil Penalty. It appears from his letter' that he
did not receive the Complaint. The FAA, in its reply brief, should be able to confirm
whether the Complaint was delivered.

The FAA has 35 days from the service date of this order* to file its reply brief.
The agency attorney may want to address these questions:

1. Does the FAA have any evidence that Lewis received the complaint?

2. If not, did the FAA properly address the complaint?™

3. If Lewis did not receive the complaint, should the ALJ’s order assessing a civil

penalty be reversed so as to give the FAA an additional opportunity to serve the
complaint and then give Lewis an opportunity to file an answer?

MARION C. BLAKEY, ADMINISTRATOR
Federal Aviation Administration

VICKI S. LEEMON"
Mgr., Adjudication Branch, AGC-430

Issued this 11th day of April, 2005.

13 Lewis attached the Final Notice of Proposed Civil Penalty but did not mention or attach the
Complaint.

14 See note 4, supra.

> In his request for hearing, Lewis gave his address as follows: 3831 Sky View Lane, Glendale,
CA, 91214, The FAA sent the complaint by certified mail, return receipt requested, to a different
address: 643 Jillotus Street, Merritt Island, FL, 32952,

18 |ssued under authority delegated to the Chief Counsel and the Assistant Chief Counsel for
Litigation by Memorandum dated October 27, 1992, under 49 U.S.C. § 322(b) and 14 C.F.R.
8 13.202 (see 57 Fed. Reg. 58,280 (1992)), and redelegated by the Assistant Chief Counsel for
Litigation to the Manager, Adjudication Branch, by Memorandum dated August 6, 1993.
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