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ORDER

On December 18, 1998, the FAA Administrator issued Order No. ODRA-98-100
sustaining the protest of Information Systems & Networks corporation ("ISN™) and
directing the Product Team to re-evaluate ISN’s past cost performance in a manner
consistent with the ODRA’s Findings and Recommendations. The ODRA recommended
that the evaluation team reconsider its past cost performance evaluation of ISN by
determining (1) whether its timekeeping system deficiency had been adequately corrected
to the Team’s satisfaction, and (2) whether or not corrected, such a deficiency continued
to pose a "risk of performance failure™ within the meaning of the SIR evaluation criteria
for past cost performance for the ADL Contract. The Product Team was to report the
results of its re-evaluation to the ODRA.

As directed by the Administrator, the Product Team submitted to the ODRA its re-
evaluation report ("Report™) on January 19, 1999. In the Report, the Product Team
reconsidered its past cost performance evaluation of ISN and eliminated ISN from the
competition on the basis that its "timekeeping system deficiencies continue to pose an
unacceptable risk of performance failure.” See Report at Exhibit B, page 1. The Product
Team Report also stated that "ISN was appropriately excluded from the competition on



the independent basis of the inability of the DCAA to conduct an audit of ISN’s rates."
See Report at Exhibit B, page 1.

By letter dated January 22, 1999, in response to a letter from ISN, the Product Team
proposed to formally withdraw from the Report, without prejudice, all references to the
auditability issue. In a letter dated January 25, 1999, ISN responded to the Product
Team’s proposal, suggesting, inter alia, that if the Agency seeks to keep the audit issue
open by withdrawing its second ground for exclusion "without prejudice”, the SSO’s
Decision would have to be modified so that ISN would not find it necessary to file a
protest on the audit issue.

On January 28, 1999, the ODRA received the Product Team’s modified SSO Decision,
which replaced the SSO decision dated January 19, 1999. The modified SSO Decision
deletes all references to the inability to audit ISN’s costs as a basis for elimination. The
instant protest was also filed with the ODRA on January 28, 1999. It alleges: (1) the
elimination of ISN on the basis of flaws in ISN’s cost proposal is beyond the scope of the
authority to re-evaluate granted to the FAA Product Team and is untimely; (2) the
elimination of ISN on the basis of flaws in ISN’s cost proposal and any alleged failure of
ISN to cooperate with the audit of that cost proposal is irrational and contrary to the terms
of the solicitation; (3) the elimination of ISN on the basis of negative past cost
performance is irrational and contrary to the terms of the solicitation; (4) the FAA failed
to conduct necessary and meaningful discussions with ISN by failing to discuss either the
problems with the cost proposal or the timekeeping issues prior to January 19, 1999; (5)
the FAA Product Team is biased against ISN; and (6) the FAA Product Team’s January
19, 1999 re-evaluation constitutes a de facto debarment of ISN.

In light of the modified SSO Decision, the ODRA requested on February 2, 1999, that
ISN voluntarily withdraw its grounds of protest pertaining to alleged inauditability of its
costs. The ODRA directed that, absent such a withdrawal, ISN, by February 9, 1999,
show cause why ISN’s protest grounds pertaining to the auditability of costs should not
be dismissed. See ODRA Preliminary Conference Memorandum of February 2, 1999, 99-
ODRA-00116. ISN has failed to either withdraw the protest grounds in question, or file
an attempt to show cause.

The FAA Administrator has specifically delegated authority to the ODRA to order partial
summary dismissals of protests. See Notice of Delegation of Authority to the ODRA, 63
Fed. Reg. 49,151 (1998). In accordance with that Delegation, and for the reasons set forth
above, the ODRA finds that ISN’s protest grounds pertaining to the auditability of its cost
proposal lack a basis in fact and hereby orders them summarily dismissed. This Order
will become final and appealable upon the issuance of a final decision of the FAA
Administrator in this protest.

Is/
Anthony N. Palladino




Associate Chief Counsel and Director
Office of Dispute Resolution for Acquisition

Issued this 12th day of February 1999
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