[ Federal Register: January 10, 2001 (Vol une 66, Nunber 7)]

[ Rul es and Regul ati ons]

[ Page 2175-2192]

From the Federal Register Online via GPO Access [wai s. access. gpo. gov]
[ DOCI D: fr10j a01- 32]

[[ Page 2175]]

Department of Transportation

Federal Aviation Adm nistration

14 CFR Parts 405 and 406

Cvil Penalty Actions in Commercial Space Transportation; Final Rule

[[ Page 2176]]

DEPARTMVENT OF TRANSPORTATI ON

Federal Aviation Adm nistration
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RIN 2120- AH18

Cvil Penalty Actions in Commercial Space Transportation
ACGENCY: Federal Aviation Admnistration (FAA), DOT

ACTI ON: Final rule; request for comments.

SUMVARY: These rul es anend the procedures for assessnment and

adj udi cation of civil penalties in space transportation. The current
part 406 provides |little guidance for respondents and the FAA in the
prosecution of civil penalties. These new rul es provide nore detail on
the procedures the FAA uses to assess civil penalties and on the
respondents' rights to adjudication. These rules also provide nore
detail ed procedures to be used in the adjudication. They are intended
to provide nore clarity and certainty to the civil penalty process.

DATES: These rul es becone effective February 9, 2001. Conments nust be
received on or before February 9, 2001

ADDRESSES: Address your comrents to the Docket Managenent System (DMS),
U. S. Departnent of Transportation, Room Plaza Level 401, 400 Seventh
Street, SW, Washington, DC 20590-0001. You nust identify the docket
nunber °° FAA-2001-8607'"' at the begi nning of your comments, and you
must submit two copies of your comments. If you wish to receive
confirmation that the FAA received your coments, include a self-
addr essed, stanped postcard.
You may al so submit comments through the Internet to http://frwebgate. access. gpo.

gov/ cgi - bi n/ | eavi ng. cgi ?fr onel eavi ngFR. ht M & og=li nkl og&t o=http://dns. dot. gov. You
may review the public docket containing coments to

t hese proposed regulations in person in the Dockets O fice between 9:00

a.m and 5:00 p.m, Mnday through Friday, except Federal holidays. The

Dockets Ofice is on the plaza | evel of the NASSIF Building at the

Departnment of Transportation at the above address. Al so, you may review

public dockets on the Internet at http://frwebgate. access. gpo. gov/cgi -bin/l eavi ng.
cgi ?fron¥l eavi ngFR. ht m & og=Ii nkl og&t o=http://dns. dot. gov.

FOR FURTHER | NFORMATI ON CONTACT: Mardi Ruth Thonpson, O fice of the
Chi ef Counsel (AGC-200A), Federal Aviation Adm nistration, 800

I ndependence Avenue, SW, Wishington, DC 20591; tel ephone: (202) 267-
3073, facsimle (202) 267-5106, or e-mail: nardi.thonpson@ aa. gov.

SUPPLEMENTARY | NFORVATI ON:

Comments | nvited
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This final rule is being adopted wi thout prior notice and prior
public comment. The Regul atory Policies and Procedures of the
Departnment of Transportation (DOT) (44 FR 1134; February 26, 1979),
however, provide that, to the maxi nrum extent possible, operating
adm ni strations for the DOT shoul d provide an opportunity for public
comment on regul ations issued w thout prior notice. Accordingly,
interested persons are invited to participate in this rul emaki ng by
subm tting such witten data, views, or argunents, as they may desire.
Comments relating to environnental, energy, federalism or
international trade inpacts that might result fromthis anmendnent al so
are invited. Comments nust include the regul atory docket or anmendnent
nunber and nmust be submitted in duplicate to the address above. Al
comments received, as well as a report summari zi ng each substantive
public contact with FAA personnel on this rulenmaking, will be filed in
the public docket. The docket is available for public inspection before
and after the comment cl osing date.

The FAA will consider all comments received on or before the
closing date for cormments. Late filed coments will be considered to
the extent practicable. This final rule may be anended in |ight of the
comment s received.

Comment ers who want the FAA to acknow edge receipt of their
comrents submtted in response to this final rule nust include a
preaddr essed, stanped postcard with those comments on which the
following statenent is nade: "~ Comrents to Docket No. FAA-2001-8607.'
The postcard will be date-stanped by the FAA and nmailed to the
comment er .

Avai l ability of Rul emaki ng Docunents

You can get an electronic copy using the Internet by taking the
foll owi ng steps:
(1) Go to the search function of the Departnent of Transportation's
el ectroni c Docket Managenent System (DVS) web page (http://frwebgate. access. gpo. gov/
cgi - bi n/ | eavi ng. cgi ?f ronel eavi ngFR. ht M & og=li nkl og&t o=htt p: // dns. dot . gov/ sear ch).
(2) On the search page type in the last four digits of the Docket
nunber shown at the beginning of this notice. dick on " “search.'
(3) On the next page, which contains the Docket summary information
for the Docket you selected, click on the docunent nunber for the item
you wi sh to view.
You can al so get an el ectronic copy using the Internet through
FAA' s web page at http://frwebgate. access. gpo. gov/cgi-bin/leaving.cgi?fronel eavi ngkFR

ht M & og=li nkl ogé&t o=htt p: // ww. f aa. gov/ avr/arm nprm nprm ht m or the
Federal Register's web page at http://ww. access. gpo. gov/su_docs/ aces/
aces140. ht i .

You can al so get a copy by submtting a request to the Federal
Avi ation Adm nistration, Ofice of Rul emaking, ARM1, 800 Independence
Avenue SW, Washi ngton, DC 20591, or by calling (202) 267-9680. Make
sure to identify the docket nunber, notice nunber, or anendment nunber
of this rul emaking.

Smal | Busi ness Regul atory Enforcement Fairness Act
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The Smal | Busi ness Regul atory Enforcenment Fairness Act (SBREFA) of
1996 requires the FAA to conply with small entity requests for
i nformation or advice about conpliance with statutes and regul ati ons
within its jurisdiction. Therefore, any small entity that has a
question regarding this docunent may contact its |ocal FAA official, or
the person listed under FOR FURTHER | NFORVATI ON CONTACT. You can find
out nore about SBRFA on the Internet at our site, http://frwebgate. access. gpo. gov/

cqgi - bi n/ 1 eavi ng. cgi ?fronFl eavi ngFR ht M & og=l i nkl og&t o=htt p://wwv. gov/ avr/ arni sbr ef a.

htm For nore informati on on SBREFA, e-mail us at 9- AWA-
SBREFA@ aa. gov.

Backgr ound

The statute under which the Secretary of the Departnent of
Transportation regul ates conmercial space transportation, 49 U S. C
subtitle I X--ch. 701, sections 70101-70121, (the Act) provides for the
Departnent to inpose civil penalties if a person is found to have
violated a requirenment of the Act, a regulation issued under the Act,
or any termor condition of a license issued or transferred under the
Act. The person nust have notice and an opportunity for a hearing on
the record. 49 U S.C 70115(c). Al authority under the Act has been
del egated to the Admi nistrator of the FAA who has del egated the
authority to the Associate Adm nistrator for Comrercial Space
Transportati on.

Currently 14 CFR 405.7 provides the procedures for the FAAto
i npose civil penalties. That section and 14 CFR part 406 provide
sumary procedures for hearings before an adm nistrative | aw judge.
These rul es do not provide clear or detailed procedures as to how to
proceed. They do not state, for instance, what opportunities the person
who is charged with a violation (the respondent) has to respond to the
charges before an order is issued, how or when the respondent mnust
request a hearing, how discovery may be
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conducted, or other procedures that assist the parties in presenting
their positions. These new rules provide nore clarity and detail to
assi st the parties.

Part Anal ysis

This rul emaki ng partly consolidates parts 405 and 406 into one
part, part 406. To that end, Sec. 405.7 is renoved and new Sec. 406.9
is added. Section 406.9 states in detail howcivil penalties are
i nposed. I n accordance with 49 U S. C. 70115(c), it states that a person
found by the FAA to have violated a requirenent of the Act, a
regul ati on i ssued under the Act, or any termor condition of a |license
i ssued or transferred under the Act, is liable to the United States for
a civil penalty of not nore than $100, 000, as adjusted for inflation. A
separate violation occurs for each day the violation continues. This
section is nodeled on three current aviation rules: 14 CFR 13.16, which
the FAA uses to assess civil penalties in certain aviation cases; 14
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CFR 13.19, which the FAA uses to suspend and revoke aviation
certificates such as pilot and air carrier operating certificates; and
14 CFR 13. 29, which provides for streamined civil penalty procedures
for certain security violations.

Section 406.9 provides for an agency attorney to issue a notice of
proposed civil penalty to the respondent. The respondent has several
options, including informal procedures in which the respondent provides
information and views in witing or at an informal conference. If it
appears that a civil penalty continues to be warranted after the
i nformal procedures, the agency attorney issues a final notice of
proposed civil penalty. This is the final opportunity for the
respondent to request a hearing in front of an adm nistrative | aw
judge. If the respondent requests a hearing the adjudication is
conduct ed under part 406 subpart B.

Section 406.9 also provides for a conprom se order to be issued if
agreed to by the agency attorney and the respondent. Under a conprom se
order the respondent agrees to pay a civil penalty and the agency
agrees not to nake a finding of violation.

If a final notice of proposed civil penalty is issued and the
respondent does not tinely appeal, the civil penalty becones final and
is inposed. If the respondent does not pay the inposed civil penalty
the agency will refer it to the Departnent of Treasury or the
Departnment of Justice for collection.

Part 406 Subpart B--Rules of Practice in FAA Space Transportation
Adj udi cation's

Thi s new subpart provides the procedures for a hearing before an
adm ni strative |law judge. This subpart is based largely on 14 CFR part
13 subpart G under which certain FAA aviation civil penalty cases are
adj udi cat ed. Deci sions of the FAA decisionnaker in those cases my
provi de gui dance as to the nmeaning of these new rules. This subpart is
now witten only for use in civil penalty actions, but the FAA may
| at er expand these provisions to provide for adjudication of |icense
det er mi nati ons.

Under these rules the respondent nay have a hearing before an
adm ni strative |law judge. The rules provide for a conplaint and answer,
notions, and di scovery. They provide tine limts for various pleadings
and state how filing and service of docunents must be done. They state
the powers and duties of the adm nistrative | aw judge. See
Secs. 406.109, 406.113, 406.115, 406.127, 406. 141, and 406. 143.

Section 406. 105 Separation of Functions for Prosecuting G vil
Penal ti es and Advi sing the FAA Deci si onmaker

Because the FAA deci sionmaker is an FAA official, the FAA separates
the functions of the personnel who investigate and prosecute the civil
penalty and those who advi se the FAA deci si onnaker on appeal. See
Sec. 406.103 (definitions of agency attorney and conpl ai nant) and
Sec. 406.105 (separation of functions). Before a civil penalty action
is initiated the Associate Adm nistrator nay receive investigation
reports and advice from FAA staff, and may determ ne whether to
initiate a civil penalty action. After the agency attorney initiates a



civil penalty action by issuing a notice of proposed civil penalty, the
Associ ate Admi nistrator does not participate in the case unless and
until the case is appealed to the FAA deci si onmaker under Sec. 406.173
or Sec. 406.175. An adm nistrative | aw judge at the Departnent of
Transportation, who is independent fromthe FAA and the Associate

Adm ni strator, hears the case.

Ei ther party may appeal fromthe adm nistrative |aw judge's
deci sion to the FAA decisi onmaker, who is the Associate Adm nistrator,
or, for cases where the Associate Adm nistrator is recused or for
avi ation issues, the FAA Adm nistrator. The FAA deci sionmaker bases its
deci sion on appeal on the record, the briefs, and any oral argunent.
See Sec. 406.175. Unless the decisionmaker's order is tinely appeal ed,
it becomes an order inposing civil penalty if the FAA deci si onnaker
finds that the alleged violation occurred and a civil penalty is
warranted. See Sec. 406.9(e)(1)(iv).

The FAA Chi ef Counsel, the Assistant Chief Counsel for Litigation,
and attorneys on the staff of the Assistant Chief Counsel for
Litigation advi se the FAA deci si onmaker. These advi sors do not
participate in the investigation or prosecution of civil penalties. See
Sec. 406. 105.

Section 406.109 Admnistrative Law Judge--Powers and Limtations

The administrative |aw judge nmay meke findings of fact and
conclusions of law, and issue an initial decision. See
Sec. 406.109(a)(9). If the admnistrative |aw judge finds that a
violation occurred and determ nes that a civil penalty, in an anpunt
found appropriate by the admnistrative |aw judge, is warranted, and if
no one files a tinmely appeal, the initial decision beconmes an order
i mposing civil penalty. See Sec. 406.9(e)(21)(iii).

Section 406.113 Filing of Docunments Wth the Docket Managenent System
(DVS), and Sendi ng Docunments to the Administrative Law Judge and
Assi stant Chief Counsel for Litigation

Section 406.113 states how docunents nust be filed. It requires
paper filing with the DOT Docket Managenent System (DMS), an el ectronic
docket that handl es nany DOT adjudi cation and rul emaki ng dockets.
Docunents are scanned in to DMS and i ndexed so that both the index and
scanned docunents are avail able through the Internet. The parties nust
mai | or personally deliver docunents to DVMS. Mailing includes U S. rmail
and an express courier service. See Sec. 406.103 (definition of mail).

The FAA contenpl ates that the parties will file paper docunents,
with original signatures, see Sec. 406.111 and that these are then
scanned into DVS. DVMS does have the capability to accept docunents
filed by electronic subm ssion as well, and does so for such matters as
comrents on FAA rul emaki ng. The instructions for using DMS may be found
at http://frwebgate. access. gpo. gov/cgi-bin/l eavi ng. cgi ?fronel eavi ngFR
ht M & og=li nkl og&t o=http://dms. dot.gov. These rul es do not however, provide for

el ectronic filing of docunents in space transportation adjudi cati ons.
We request comrents as to whether parties should be permtted to file
docunents electronically in space transportation adjudications, and if
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so, how the requirenent for a signature found in Sec. 406.111 should be
handl ed.
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Section 406.117 Confidential |Information

Section 406.117 provides for non-disclosure of certain information.
The Act prohibits public disclosure of information that qualifies for
an exenption under 5 U. S.C. 552(b)(4) (trade secrets and conmercial or
financial information obtained froma person and privil eged or
confidential) or information that is designated as confidential by the
person or head of the executive agency providing the information,
unl ess the FAA decides that withholding the information is contrary to
the public or national interest. 49 U S. C 70114. The rules for
applying for a launch license, for instance, provide a nethod for
applicants to claimconfidentiality of information they submt. See
Sec. 413.9. New Sec. 406.117 provides that a party nay nove for a
protective order to prevent release of such information to the public.
If both parties agree that the information nust be protected under the
Act, the admi nistrative |aw judge nust grant the notion to protect the
i nformati on.

Del egations to the Chief Counsel and the Assistant Chief Counsel for
Litigation

The Associate Adm nistrator delegates to the Chief Counsel and the
Assi stant Chief Counsel for Litigation certain functions. The
del egation is designed to elimnate the need for the Associate
Adm ni strator to review and consider m nor, procedural or unopposed
matters.

Under 49 U. S.C. 322(b) and 14 CFR 406. 105, the Associate
Adm ni strator for Conmercial Space Transportation hereby del egates to
t he Chi ef Counsel and the Assistant Chief Counsel for Litigation the
authority of the FAA decisionmaker in all actions brought under 14 CFR
406.9 and part 406 subpart B as foll ows:

a. To grant or deny extensions of tinme to file briefs, petitions
for reconsideration, notions, and replies to petitions for
reconsi deration and notions; to grant or deny notions to file
additional briefs; and to approve or di sapprove other deviations from
or requests for changes in, procedural requirenents;

b. To correct typographical, grammatical and simlar errors in the
FAA deci si onmaker's orders, and to nake editorial changes in those
orders that do not involve substantive matters;

c. To issue orders dism ssing appeals frominitial decisions upon
request of the appellant, or due to the withdrawal of the conplaint; to
grant or deny notions to dism ss appeals frominitial decisions, or to
i ssue orders sua sponte for failure to file a tinmely appeal or failure
to perfect an appeal;

d. To stay the effectiveness of decisions and orders pending
reconsi deration by the FAA deci si onnaker;

e. To issue orders staying, pending judicial review orders of the
FAA deci si onmaker ;



f. To dismss summarily petitions to reconsider or nodify that are
repetitious or frivol ous;

g. To issue orders construing notices of appeal or other docunents
that neet the requirenents for appeal briefs as appeal briefs, and to
set a date for the filing of a reply brief.

The Chief Counsel or the Assistant Chief Counsel for Litigation may
redel egate the authority set forth above to the Manager, Adjudications
Br anch.

Section 406.147: Notice of Hearing

It is possible for a single incident to involve alleged violations
of both the commercial space transportation rules (14 CFR Ch. 111
parts 400 through 1199) and the FAA's aviation rules (14 CFR Ch. |
parts 1 through 199). For instance, there may be a launch in violation
of the comercial space transportation |icensing requirements and in
violation of air traffic control regulations. Hearings for civil
penalty actions as to the fornmer would be handl ed under part 406, and
hearings for civil penalty actions as to the latter woul d be handl ed
under 14 CFR part 13 subpart G The sanme office of admnistrative | aw
judges at the Departnment of Transportation hears the cases, however. In
the interest of judicial econonmy, Sec. 406.147(d) nakes clear that with
the consent of the adm nistrative |aw judge, the parties may agree to
hol d the hearing, or parts of the hearing, together with a hearing
under 14 CFR part 13 subpart Gif the cases involve sone conmobn issues
of fact. In such a case the agency attorney woul d request that the sane
adm ni strative | aw judge be assigned to hear both the aviation and the
space case. The judge woul d i ssue one decision, and there would be one
appeal to the FAA decisionnmaker. The Adm nistrator would serve as the
FAA deci si onmaker, with advice fromthe Associate Adm nistrator for
Comrer ci al Space Transportation. Judicial review would be separated,
however. For commercial space cases, judicial reviewis with the United
States district court. For aviation cases, judicial reviewis with the
United States court of appeals. Consolidating the hearing phase and the
FAA deci si onmaker phase may be beneficial to the parties, the
adm ni strative |aw judge, and the FAA decisionmaker, and will reduce
the chance that the same questions of fact will be decided differently.

Section 406.179: Judicial Review of a Final Decision and O der

A respondent nay appeal the FAA decisionnaker's final decision and
order to the United States district court under 5 U S.C. chapter 7 and
28 U.S.C. 1331.

Justification for Adoption of Rule Wth No Prior Notice

These are purely procedural rules to govern the initiation of civil
penalty actions and hearings on the record. As such, they are not
required to be adopted with prior notice and conment. However, the FAA
recogni zes that public comments enhance the rul emaki ng process.
Accordingly, interested persons are invited to participate in this
rul emaki ng by submtting such witten data, views, or argunents, as



they may desire, in accordance with the instructions above under
" Comments Invited. "'

Paper wor k Reduction Act

The Paperwor k Reduction Act of 1995, 44 U. S. C. 3507(d), requires
that the FAA consider the inpact of paperwork and other information
coll ection burdens inposed on the public. W have determ ned that there
are no new i nformation collection requirenents associated with this
final rule.

International Conpatibility

In keeping with U. S. obligations under the Convention on
International Civil Aviation, it is FAA policy to conply with
International G vil Aviation Organization (ICAO Standards and
Recommended Practices to the maxi num extent practicable. The FAA
determ ned that there are no | CAO Standards and Recommended Practices
that correspond to these regul ati ons.

Regul at ory Eval uati on

Changes to Federal regulations are required to undergo several
econom ¢ anal yses. First, Executive Order 12866 directs that each
Federal agency shall propose or adopt a regulation only upon a reasoned
determ nation that the benefits of the intended regulation justify its
costs. Second, the Regulatory Flexibility Act of 1980 requires agencies
to anal yze the econonmic effect of regulatory changes on small entities.
Third, the Ofice of Managenent and Budget directs agencies to assess
the effect of regulatory changes on international trade. In conducting
t hese
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anal yses, the FAA has determined that this rule is not a " “significant
regul atory action'' as defined in the Executive Order and the
Departnment of Transportation Regul atory Policies and Procedures. This
rule will not have a significant inpact on a substantial nunber of

small entities and will not constitute a barrier to international

trade. The FAA invites the public to provide comments, and supporting
data, on the assunptions made in this evaluation. All comments received
wi Il be considered in determ ning whether to anmend this regulatory

eval uati on.

A full regulatory analysis, which includes the identification and
eval uation of cost-reducing alternatives to this rule, has not been
prepared. Instead, the agency has prepared a nore conci se anal ysis of
this rule that is presented in the foll ow ng paragraphs.

Thi s rul emaki ng provides nore detail ed gui dance for the parties as
to how civil penalties are inposed. The rules state the respondent's
opportunities to respond informally to a notice of proposed civil
penal ty, the manner for conducting discovery, how relief may be sought
by notions, how filing and service are done, and other details of
i nposi ng and adjudicating civil penalties.



Cost s

There are no costs associated with this rul emaki ng. The changes do
not i npose any new econom c requirenents on the affected parties. The
rules clarify the options for the respondent to respond to a proposed
civil penalty. They also clarify the procedures used if an
adm ni strative |law judge hears a matter. Respondents are not required
to take any additional action based on these rules. Rather, these rules
set out in detail their options, which they may choose to take
advant age of or not.

Benefits

These rules will result in sonme unquantified cost savings to the
agency and the respondents by making clear what procedures apply in
civil penalty cases. The rules nmake clear that the respondent nay
respond informally before requesting a hearing, potentially increasing
the opportunity to resolve the matter at |lower cost to both parties. If
the matter proceeds to adjudication before an adm nistrative |aw judge,
these rul es govern such matters as the content of the conplaint and
answer, notions, discovery, and subpoenas. They wi |l assist both
parties in preparing the matter for hearing. Wthout these new rules
the parties mght spend additional tinme litigating such issues before
the adm nistrative | aw judge and the FAA deci sionmaker. Having the new
detailed rules, rather than the current summary rules, is likely to
result in nore certainty and | ess potential for litigation over how
such matters shoul d be handl ed.

Regul atory Flexibility Determ nation

The Regul atory Flexibility Act of 1980 (RFA) establishes ""as a
principle of regulatory issuance that agencies shall endeavor,
consistent with the objective of the rule and of applicable statues, to
fit regulatory and informational requirenments to the scale of the
busi ness, organi zations, and governnental jurisdictions subject to
regulation.'' To achieve that principle, the Act requires agencies to
solicit and consider flexible regulatory proposals and to explain the
rationale for their actions. The Act covers a w de-range of snall
entities, including snmall businesses, not-for-profit organizations and
smal | governmental jurisdictions.

Agencies nust performa review to determ ne whether a proposed or
final rule will have a significant econom c inpact on a substantia
nunber of small entities. If the determnations is that it will, the
agency nust prepare a regulatory flexibility analysis as described in
t he Act.

However, if an agency determ nes that a proposed or final rule is
not expected to have a significant econom c inpact on a substantia
nunber of small entities, section 605(b) of the 1980 act provides that
the head of the agency may so certify and a regulatory flexibility
anal ysis is not required. The certification nust include a statenent
providing the factual basis for this determ nation, and the reasoning



shoul d be cl ear.

As di scussed above, there are no costs inposed by this rul enaking.
There are unquantified benefits associated with this rul emaki ng. For
this reason, the FAA certifies that there is not a significant economc
i mpact on a substantial nunmber of snall entities.

International Trade |Inpact Assessnent

The Trade Agreenent Act of 1979 prohi bits Federal agencies from
engagi ng in any standards or related activities that create unnecessary
obstacles to the foreign commerce of the United States. Legitimate
donmesti c objectives, such as safety, are not considered unnecessary
obstacles. The statute also requires consideration of internationa
st andards and where appropriate, that they be the basis for U S.
standards. In addition, consistent with the admnistration's belief in
the general superiority and desirability of free trade, it is the
policy of the Adm nistration to renove or dimnish to the extent
feasible, barriers to international trade, including both barriers
affecting the inport of foreign goods and services into the United
St at es.

In accordance with the above statute and policy, the FAA has
assessed the potential effect of this final rule and has determn ned
that it will not inpose any costs on donestic and international
entities and thus has a neutral trade inpact.

Executive Order 13132, Federalism

These regulations will not have substantial direct effects on the
states, on the relationship between the national governnent and the
states, or on the distribution of power and responsibilities anong the
various |levels of government. Therefore, in accordance with Executive
Order 12612, it is determned that this rulemaking will not have
sufficient federalisminplications to warrant the preparation of a
Federal i sm Assessnent.

Unf unded Mandat es Ref orm Act

Title Il of the Unfunded Mandates Reform Act of 1995 (the UWMR Act),
enacted as Public Law 104-4 on March 22, 1995, requires each Federal
agency, to the extent permtted by law, to prepare a witten assessnent
of the effects of any Federal mandate in a proposed or final agency
rule that may result in the expenditure by State, local, and triba
governnents, in the aggregate, or by the private sector, or $100
mllion or nore (adjusted annually for inflation) in any one year.
Section 204(a) of the UWR Act, 2 U S.C. 1534(a), requires the Federal
agency to develop an effective process to pernmit tinely input by
el ected officers (or their designees) of State, local, and tri bal
governnments on a proposed " “significant intergovernnental mandate.'' A
““significant intergovernnmental nmandate'' under the UVR Act is any
provision in a Federal agency regulation that woul d i npose an
enforceabl e duty upon State, local, and tribal governnents, in the
aggregate, of $100 mllion (adjusted annually for inflation) in any one
year. Section 203 of the UWR Act, 2 U S. C. 1533, which supplenments



section 204(a), provides that before establishing any regul atory

requi rements that mght significantly or uniquely affect snal
governnents, the agency shall have devel oped a plan that, anong ot her
things, provides for notice to potentially affected snall governnents,
if any, and for a neaningful and tinely opportunity to provide input in
the devel opnent of regul atory proposals.
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Thi s rul emaki ng does not contain a Federal intergovernnental or
private sector mandate that exceeds $100 mllion a year.

Envi ronnment al Anal ysi s

FAA Order 1050. 1D defines FAA actions that may be categorically
excl uded from preparation of a National Environnmental Policy Act (NEPA)
environnmental inpact statenent. In accordance with FAA Order 1050. 1D
appendi x 4, paragraph 4(i), regulatory docunents which cover
adm ni strative or procedural requirenents, as this rul enaki ng does,
qualify for a categorical exclusion.

Ener gy | npact

The energy inpact of this rul enmaki ng has been assessed in
accordance with section 6362 of the Energy Policy and Conservation Act
(EPCA), 42 U.S.C. 6362 and FAA Order 1053.1. It has been determ ned
that the EPCA does not apply to this rul emaking.

Li st of Subjects
14 CFR Part 405

I nvestigations, Penalties, Rockets, Space transportation and
expl orati on.

14 CFR Part 406

Admi ni strative practice and procedure, Confidential business
i nformation, Investigations, Penalties, Rockets, Space transportation
and expl orati on.

The Anendnents

In consideration of the foregoing, the Federal Aviation
Adm ni stration anmends parts 405 and 406 of chapter I11, title 14, Code
of Federal Regul ations as foll ows:

PART 405- -1 NVESTI GATI ONS AND ENFORCEMENT

1. The authority citation for part 405 continues to read as
fol | ows:



Authority: 49 U S.C. 70101-70121.

Sec. 405.7 |[Renoved]
2. Renove Sec. 405.7.
3. Revise part 406 to read as foll ows:
PART 406- -1 NVESTI GATI ONS, ENFORCEMENT, AND ADM NI STRATI VE REVI EW

Subpart A--lInvestigations and Enforcenent

Sec.

406.1 Hearings in |icense and payl oad acti ons.

406.3 Subm ssions; oral presentation in |license and payl oad
actions.

406. 5 Adm ni strative | aw judge's recommended decision in |icense
and payl oad acti ons.

406. 7 [ Reser ved]

406.9 Civil Penalties.

406. 10- 406. 100 [ Reserved]

Subpart B--Rules of Practice in FAA Space Transportation Adjudications
406. 101 Applicability.

406. 103 Definitions that apply in part 406.

406. 105 Separation of functions for prosecuting civil penalties
and advi sing the FAA deci si onmaker.

406. 107 Appear ances of parties, and attorneys and representatives.
406. 109 Adm ni strative | aw judges--powers and |imtations.
406. 111 Si gni ng docunent s.

406. 113 Filing of docunents with the Docket Managenent System
(DM5S) and sendi ng docunents to the administrative | aw judge and
Assi stant Chief Counsel for Litigation.

406. 115 Servi ng docunents on other parties.

406. 117 Confidential information.

406. 119 Conput ati on of time.

406. 121 Ext ensi on of tine.

406. 123 Wi vers.

406. 127 Conpl ai nt and answer in civil penalty adjudications.
406. 133 Amendnent of pl eadi ngs.

406.135 Wthdrawal of conplaint or request for hearing.

406. 137 I nterventi on.

406. 139 Joi nt procedural or discovery schedul e.

406. 141 Mbti ons.

406. 143 Di scovery.

406. 147 Noti ce of hearing.

406. 149 Evi dence.

406. 151 St andard of proof.

406. 153 Burden of proof.

406. 155 O fer of proof.

406. 157 Expert or opinion wtnesses.

406. 159 Subpoenas.

406. 161 Wt ness fees.

406. 163 Recor d.



406. 165 Argunment before the adm nistrative |aw judge.

406. 167 Initial decision.

406. 173 Interlocutory appeals.

406. 175 Appeal frominitial decision.

406. 177 Petition to reconsider or nodify a final decision and
order of the FAA decisionmaker on appeal.

406.179 Judicial review of a final decision and order.

Authority: 49 U S.C. 70101-70121.

Subpart A--lnvestigations and Enforcenent

Sec. 406.1 Hearings in |license and payl oad acti ons.

(a) Pursuant to 49 U.S.C. 70110, the following are entitled to a
determ nation on the record after an opportunity for a hearing in
accordance with 5 U S. C. 554.

(1) An applicant for a license and a proposed transferee of a
license regarding any decision to issue or transfer a |license with
conditions or to deny the issuance or transfer of such |icense;

(2) An owner or operator of a payl oad regardi ng any decision to
prevent the launch or reentry of the payl oad; and

(3) Alicensee regarding any decision to suspend, nodify, or revoke
a license or to termnate, prohibit, or suspend any |icensed activity
t herefore.

(b) An administrative |aw judge will be designated to preside over
any hearing held under this part.

Sec. 406.3 Submi ssions; oral presentation in |license and payl oad
actions.

(a) Determnations in |license and payl oad actions under this
subpart will be nmade on the basis of witten subm ssions unless the
adm ni strative |law judge, on petition or on his or her owm initiative,
determ nes that an oral presentation is required.

(b) Submi ssions shall include a detailed exposition of the evidence
or argunments supporting the petition.

(c) Petitions shall be filed as soon as practicable, but in no
event nore than 30 days after issuance of decision or finding under
Sec. 406. 1.

Sec. 406.5 Adm nistrative |law judge's recommended decision in |license
and payl oad acti ons.

(a) The Associate Adm nistrator, who shall make the final decision
on the matter at issue, shall review the reconmmended decision of the
adm ni strative |aw judge. The Associate Adm nistrator shall nmake such
final decision within thirty days of issuance of the recommended
deci si on.



(b) The authority and responsibility to review and decide rests
solely with the Associate Adnmi nistrator and may not be del egat ed.

Sec. 406.7 |[Reserved]

Sec. 406.9 CGvil penalties.

(a) Gvil penalty liability. Under 49 U S.C. 70115(c), a person
found by the FAA to have violated a requirenent of the Act, a
regul ati on i ssued under the Act, or any termor condition of a license
i ssued or transferred under the Act, is liable to the United States for
a civil penalty of not nore than $100,000 for each violation, as
adjusted for inflation. A separate violation occurs for each day the
vi ol ati on conti nues.

(b) Del egations. The authority to inpose civil penalties is
exerci sed by an agency attorney as described in Sec. 406. 105.

(c) Notice of proposed civil penalty. A civil penalty action is
initiated when the agency attorney advises a person, referred to as the
respondent, of the charges or other reasons upon which the FAA bases
the proposed action and allows the respondent to answer the charges and
to be heard as to why the
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civil penalty should not be inposed. A notice of proposed civil penalty
states the facts alleged; any requirenent of the Act, a regulation

i ssued under the Act, or any termor condition of a license issued or
transferred under the Act allegedly violated by the respondent; and the
anount of the proposed civil penalty. Not |ater than 30 days after
recei pt of the notice of proposed civil penalty the respondent may

el ect to proceed by one or nore of the foll ow ng:

(1) Pay the anount of the proposed civil penalty or an agreed upon
amount, in which case the agency attorney will issue either an order
i mposing civil penalty or a conprom se order in that anount.

(2) Submit to the agency attorney one of the follow ng:

(i) Witten information, including docunents and w t nesses
statenents, denonstrating that a violation did not occur or that a
penalty, or the amount of the proposed penalty, is not warranted by the
ci rcunst ances.

(ii) Awitten request to reduce the proposed civil penalty, the
amount of reduction, and the reasons and any docunent supporting a
reduction of the proposed civil penalty, including records indicating a
financial inability to pay or records show ng that paynent of the
proposed civil penalty would prevent the person fromcontinuing in
busi ness.

(iit) Awitten request for an informal conference to discuss the
matter with the agency attorney and to submt relevant informtion.

(3) Request that a final notice of proposed civil penalty be issued
so that the respondent may request a hearing in accordance wth
paragraph (g) of this section.

(d) Final notice of proposed civil penalty. A final notice of



proposed civil penalty (final notice) provides the |last opportunity for
the respondent to request a hearing.

(1) The agency attorney issues a final notice if one of the
foll owi ng occurs:

(i) The respondent fails to respond to the notice of proposed civil
penalty not later than 30 days after the date the respondent received
the notice of proposed civil penalty.

(ii) The parties have not agreed to a resolution of the action
after participating in informal procedures under paragraph (c)(2) of
this section.

(ii1) The respondent requests the issuance of a final notice in
accordance with paragraph (c)(3) of this section.

(2) Not later than 15 days after the date the respondent received
the final notice of proposed civil penalty, the respondent shall do one
of the follow ng:

(i) Submit the anpbunt of the proposed civil penalty or an agreed-
upon anount, in which case the agency attorney issues either an order
i mposing civil penalty or a conprom se order in that anount.

(ii) Request a hearing in accordance with paragraph (g) of this
section.

(e) Order inposing civil penalty. An order inposing civil penalty
is the final order of the Secretary inposing a civil penalty. An order
i mposing civil penalty is issued for a violation described in paragraph
(a) of this section after notice and an opportunity for a hearing.

(1) The agency attorney either issues an order inposing civil
penalty, or another docunent becones an order inposing civil penalty,
as descri bed bel ow.

(i) The agency attorney issues an order inmposing civil penalty if,
in response to a notice of proposed civil penalty or a final notice of
proposed civil penalty, the respondent pays or agrees to pay a civil
penalty in the anount proposed or an agreed upon anount (other than an
agreenent for a conprom se order under paragraph (f) of this section).

(ii) Unless the respondent requests a hearing not later than 15
days after the date the respondent received a final notice of proposed
civil penalty, the final notice of proposed civil penalty beconmes an
order inposing civil penalty.

(ii1) Unless an appeal is filed with the FAA deci sionmaker in
accordance with Sec. 406.175, if the adm nistrative |aw judge finds
that a violation occurred and determnes that a civil penalty, in an
anount found appropriate by the adm nistrative | aw judge, is warranted,
an initial decision of an adm nistrative | aw judge under subpart B of
this part beconmes an order inposing civil penalty.

(iv) Unless a conplaint is filed with a United States district
court in accordance with Sec. 406.176, if the FAA decisionmaker finds
that a violation occurred and determnes that a civil penalty, in an
amount found appropriate by the FAA decisionmaker, is warranted, a
final decision and order of the FAA deci sionmaker under subpart B of
this part becomes an order inposing civil penalty. If a person seeks
judicial review not later than 60 days after the final decision and
order has been served on the respondent, the final decision and order
i s stayed.

(2) [Reserved]



(f) Conprom se order. The agency attorney at any tinme nay agree to
conprom se any civil penalty with no finding of violation. Under such
agreenment, the agency attorney issues a conprom se order stating:

(1) The respondent agrees to pay a civil penalty.

(2) The FAA nakes no finding of a violation.

(3) The conprom se order may not be used as evidence of a prior
violation in any subsequent civil penalty action or |icense action.

(g) Request for hearing. Any respondent who has been issued a final
noti ce of proposed civil penalty may, not later than 15 days after the
date the respondent received the final notice, request a hearing under
subpart B of this part.

(1) The respondent nust file a witten request for hearing with the
Docket Managenent System (Docket Managenent System U.S. Departnent of
Transportati on, Room PL 401, 400 Seventh Street, SW, Wshington, DC
20590- 0001) and nust serve a copy of the request on the agency
attorney. Sections 406. 113 and 406. 115 state how filing and service
must be done.

(2) The request for hearing nust be dated and signed.

(h) Method of paynent. A respondent nust pay a civil penalty by
check or noney order, payable to the Federal Aviation Adm nistration.

(i) Collection of civil penalties. If a respondent does not pay a
civil penalty inposed by an order inposing civil penalty or a
conprom se order within 60 days after service of the final order, the
FAA may refer the order to the United States Departnment of Treasury or
Departnment of Justice to collect the civil penalty.

(j) Exhaustion of adm nistrative renedies. A respondent may seek
judicial review of a final decision and order of the FAA deci si onmaker
as provided in Sec. 406.179. A respondent has not exhausted
adm ni strative renedies for purposes of judicial reviewif the final
order is one of the follow ng:

(1) An order inposing civil penalty issued by an agency attorney
under paragraph (e)(1)(i) of this section.

(2) Afinal notice of proposed civil penalty that beconmes an order
i mposing civil penalty under paragraph (e)(1)(ii) of this section.

(3) An initial decision of an adm nistrative |aw judge that was not
appeal ed to the FAA deci si onmaker.

(4) A conpronise order under paragraph (f) of this section.

(k) Conprom se. The FAA may conpronmise or remt a civil penalty
that has been proposed or inposed under this section.
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Sec. 406.10-406. 100 [ Reserved]
Subpart B--Rules of Practice in FAA Space Transportation
Adj udi cati ons
Sec. 406.101 Applicability.
(a) Adjudications to which these rules apply. These rules apply to

the foll ow ng adjudications:
(1) Acivil penalty action in which the respondent has requested a



heari ng under Sec. 406.09.
(2) [Reserved]
(b) [Reserved]

Sec. 406.103 Definitions that apply in 14 CFR part 406.
For the purpose of this part,

Admi nistrative | aw judge neans an adm nistrative |aw judge
appoi nted pursuant to the provisions of 5 U S.C. 3105.

Attorney nmeans a person licensed by a state, the District of
Colunmbia, or a territory of the United States to practice |aw or appear
before the courts of that state or territory.

Conpl ainant in a civil penalty action neans the proponent of the
civil penalty in the FAA

FAA deci si onmaker neans the Associate Adm nistrator for Commerci al
Space Transportation, or the Admi nistrator of the Federal Aviation
Adm ni stration, acting in the capacity of the decisionnmaker on appeal;
or a person who has been delegated the authority to act for the FAA
deci si onmaker. As used in this part, the FAA decisionnaker is the
of ficial authorized to issue a final decision and order of the
Secretary in an action.

Mail neans U S. first class mail, U S certified miil, U S
registered mail, or an express courier service.

Party nmeans the respondent or the conpl ai nant.

Personal delivery includes hand-delivery or use of a sane-day
nessenger service. ~~Personal delivery'' does not include the use of
Government interoffice mail service.

Properly addressed nmeans using an address contained in agency
records; a residential, business, or other address used by a person on
any docunent submitted under this part; or any other address determ ned
by ot her reasonabl e and avail abl e neans.

Respondent neans a person who has been charged with a violation.

Sec. 406.105 Separation of functions for prosecuting civil penalties
and advi sing the FAA deci si onmaker.

(a) Agency attorney. The authority to prosecute civil penalties
within the FAA is exercised by an agency attorney in accordance with
Sec. 406.09.

(1) The followi ng officials have the authority to act as the agency
attorney under this part: The Deputy Chief Counsel; the Assistant Chief
Counsel for Enforcenent; the Assistant Chief Counsel for Regul ations;
the Assistant Chief Counsel for Europe, Africa, and Mddl e East Area
O fice; each Regional Counsel; and each Center Counsel. This authority
may be del egated further.

(2) An agency attorney may not i nclude:

(i) The Chief Counsel or the Assistant Chief Counsel for
Litigation;

(ii) Any attorney on the staff of the Assistant Chief Counsel for



Litigati on who advi ses the FAA deci sionmaker regarding an initial
deci sion or any appeal to the FAA deci si onmaker; or

(ti1) Any attorney who is supervised in a civil penalty action by a
person who provides such advice to the FAA decisionnmaker in that action
or a factually-related action.

(b) Advisors to the FAA deci si onmaker.

(1) The Chief Counsel, the Assistant Chief Counsel for Litigation
or an attorney on the staff of the Assistant Chief Counsel for
Litigation, will advise the FAA decisionnmaker regarding an initial
deci sion or any appeal of an action to the FAA deci si onnaker.

(2) An agency enpl oyee engaged in the performance of investigative
or prosecutorial functions nmust not, in that case or a factually-
rel ated case, participate or give advice in a decision by the
adm ni strative |aw judge or by the FAA decisionnmaker on appeal, except
as counsel or a witness in the public proceedings.

Sec. 406.107 Appearances of parties, and attorneys and
representatives.

(a) Any party nay appear and be heard in person.

(b) Any party may be acconpani ed, represented, or advised by an
attorney or representative designated by the party.

(1) An attorney or representative who represents a party nust file
a notice of appearance in the action with the Docket Managenent System
and nmust serve a copy of the notice of appearance on each other party
before participating in any proceedi ng governed by this subpart.

(2) The attorney or representative nust include his or her nane,
address, and tel ephone nunber in the notice of appearance.

(3) That attorney or representative in any proceedi ng governed by
this subpart may exam ne the party.

(4) Service of a docunment on the party's attorney or representative
is considered to be service on the party.

(c) An agency attorney represents the conpl ai nant.

Sec. 406.109 Administrative |aw judges--powers and |limtations.

(a) Powers of an adm nistrative |aw judge. In accordance with the
rules of this subpart, an admi nistrative | aw judge may:

(1) Gve notice of, and hold, prehearing conferences and heari ngs;

(2) Adm nister oaths and affirmations;

(3) Issue subpoenas authorized by | aw and requested by the parties;

(4) Rule on offers of proof;

(5) Receive relevant and material evidence;

(6) Regulate the course of the hearing in accordance with the rules
of this subpart;

(7) Hold conferences to settle or to sinplify the issues by consent
of the parties;

(8) Dispose of procedural notions and requests; and

(9) Make findings of fact and concl usions of law, and issue an
initial decision.

(b) Duties to maintain the record. (1) The adm nistrative |aw judge



must file with the DM5, or instruct the party to file with the DV5, a
copy of each docunent that is submtted to the administrative |aw judge
that has not been filed with DVS, except the portions of those
docunments that contain confidential information.

(2) The administrative |law judge nust file with the DVS a copy of
each ruling and order issued by the adm nistrative | aw judge, except
those portions that contain confidential informtion.

(3) The administrative |aw judge nust file with the DVS, or
instruct the court reporter to file with the DVMS, a copy of each
transcript and exhibit, except those portions that contain confidential
i nformati on.

(4) The administrative | aw judge nmust maintain any confidentia
information filed in accordance with Sec. 406.117 and deliver it to the
Assi stant Chief Counsel for Litigation when the admnistrative | aw
j udge no | onger needs it.

(c) Limtations on the power of the admi nistrative |aw judge. The
adm ni strative |aw judge may not issue an order of contenpt, award
costs to any party, or inpose any sanction not specified in this
subpart. If the adm nistrative |aw judge inposes any sancti on not
specified in this subpart, a party may file an interlocutory appeal of
right pursuant to Sec. 406.173(c). This section does not preclude an
adm ni strative law judge fromissuing an order that bars a person from
a specific proceeding based on a finding of obstreperous or disruptive
behavi or in that specific proceeding.
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(d) Disqualification. The admnistrative | aw judge may di squalify
hi msel f or herself at any tinme. A party may file a notion, pursuant to
Sec. 406.141(f)(8), requesting that an adm nistrative |aw judge be
di squalified fromthe proceedi ngs.

Sec. 406.111 Signing docunents.

(a) Signature required. The party, or the party's attorney or
representative, nust sign each docunent tendered for filing or served
on each party.

(b) Effect of signing a docunment. By signing a docunent, the party,
or the party's attorney or representative, certifies that he or she has
read the docunment and, based on reasonable inquiry and to the best of
that individual's know edge, information, and belief, the docunent is--

(1) Consistent with these rules;

(2) Warranted by existing law or that a good faith argunent exists
for extension, nodification, or reversal of existing |aw and

(3) Not unreasonable or unduly burdensone or expensive, not made to
harass any person, not nmade to cause unnecessary delay, not made to
cause needl ess increase in the cost of the proceedings, or for any
ot her i nproper purpose.

(c) Sanctions. If an individual signs a docunent in violation of
this section, the adm nistrative | aw judge or the FAA deci si onmaker
must :



(1) Strike the pleading signed in violation of this section;

(2) Strike the request for discovery or the discovery response
signed in violation of this section and preclude further discovery by
the party;

(3) Deny the notion or request signed in violation of this section;

(4) Exclude the docunment signed in violation of this section from
the record;

(5) Dismss the interlocutory appeal and preclude further appeal on
that issue by the party who filed the appeal until an initial decision
has been entered on the record; or

(6) Dismss the appeal of the adm nistrative [aw judge's initial
deci sion to the FAA deci si onnaker.

Sec. 406.113 Filing docunents with the Docket Managenent System ( DVB)
and sendi ng docunents to the adm nistrative | aw judge and Assi st ant
Chi ef Counsel for Litigation.

(a) The Docket Managenent System (DVS). (1) Docunents filed in a
civil penalty adjudication are kept in the Docket Managenent System
(DVB), except for docunents that contain confidential information in
accordance with Sec. 406.117. The DMS is an el ectronic docket.
Docunents that are filed are scanned into the el ectronic docket and an
i ndex is made of all docunents that have been filed so that any person
may view the index and docunents as provided in paragraph (f) of this
secti on.

(2) A party is not required to file witten interrogatories and
responses, requests for production of docunents or tangible itens and
responses, and requests for adm ssion and responses with the Docket
Managenent System or submt themto adm nistrative | aw judge, except as
provided in Sec. 406. 143.

(b) Method of filing. A person filing a docunent nust mail or
personal |y deliver the signed original and one copy of each docunent to
the DVS at Docket Managenment System U.S. Departnent of Transportation,
Pl aza Level 401, 400 7th Street, SW, Wshi ngton, DC 20590-0001. A
person must serve a copy of each docunent on each party in accordance
with Sec. 406.115.

(c) Date of filing. The date of filing is the date of personal
delivery; or if mailed, the mailing date shown on any certificate of
service, the date shown on the postmark if there is no certificate of
service, or other mailing date shown by other evidence if there is no
certificate of service or postmark. The date shown in the DVMS index is
not necessarily the date of service. It is the date the DVS received
t he docunent.

(d) Form DMS scans the docunents into its electronic docket. To
ensure that DMS can scan the docunment and correctly identify it in the
i ndex, each person filing a docunent nust conply with the foll ow ng:

(1) Each docunent nust be legible. It may be handwitten,
typewitten, or printed froma conputer

(2) Each docunment must have a caption on its first page, clearly
visible, with the follow ng informtion:

(i) "~ FAA Space Adjudication.'

(ii) Case nane, such as "~ "In the matter of X Corporation.'



(1i1) FAA Case Nunber and DMS docket nunber, if assigned.

(iv) Nanme of the docunent being filed, including the party filing
t he docunent, such as "~ "~Respondent's Mtion to Dismiss.'

(v) "~ Confidential information filed with adm nistrative | aw
judge'' or " "Confidential information filed with Assistant Chief
Counsel for Litigation'' if the party is filing confidenti al
i nformation under Sec. 406. 117.

(3) The docunent nust be capabl e of being scanned and be easy to
read both in paper formand as scanned into the el ectronic docket. A
docunment that neets the follow ng specifications is capable of being
scanned using automatic feeders and is easy to read both in paper form
and as scanned into the el ectronic docket. Docunents that do not neet
these specifications may not be | egible.

(i) On white paper.

(ii) On paper not larger than 8\1/2\ by 11 inches.

(tit) I'n black ink.

(iv) Text doubl e-spaced. Footnotes and | ong quotes may be single
spaced.

(v) At least 12 point type.

(vi) Margins at least 1 inch on each side.

(vii) The original not bound or hol e-punched, only held together
with renovable netal clips or the Iike. The copy that is filed or sent
to the admnistrative | aw judge or Assistant Chief Counsel for
Litigation, and the copy served on another party, need not neet this
speci fication.

(viii) The original has no tabs. The copy that is filed or sent to
the adm nistrative | aw judge or Assistant Chief Counsel for Litigation,
and the copy served on another party, need not neet this specification.

(e) Sending docunents to the adm nistrative | aw judge or Assistant
Chi ef Counsel for Litigation. Sending the docunent directly to the
adm ni strative |law judge or to the Assistant Chief Counsel for
Litigation is not a substitute for filing the original with the DV5
except for confidential information under Sec. 406. 117.

(f) Viewing and copying the record. Any person nmay view and copy
the record, except for confidential information, as foll ows:

(1) During regular business hours at the Docket Managenent System
U. S. Departnent of Transportation, Plaza Level 401, 400 7th Street,
SW, Washi ngton, DC 20590-0001.

(2) Through the Internet at http://frwebgate. access. gpo. gov/cgi-bin/leaving.cgi?
fronel eavi ngFR. ht M & og=li nkl og&t o=http://dns. dot. gov. .

(3) By requesting it fromthe Docket Managenent System and payi ng
reasonabl e costs.

Sec. 406.115 Serving docunents on other parties.

(a) Service required. A person must serve on each other party at
the time of filing a copy of any docunent filed with the Docket
Managenent System Service on a party's attorney or representative of
record is adequate service on the party.

(b) Method of service. A person nust serve docunents by persona
delivery or by mail.


http://frwebgate.access.gpo.gov/cgi-bin/leaving.cgi?from=leavingFR.html&log=linklog&to=http://dms.dot.gov
http://frwebgate.access.gpo.gov/cgi-bin/leaving.cgi?from=leavingFR.html&log=linklog&to=http://dms.dot.gov

(c) Certificate of service. A person may attach a certificate of
service to a docunent filed with the DVS. Any certificate of service
must include a statenent, dated and signed by the individual filing the
docunment, that the document was served on each party, the
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nmet hod of service, and the date of service.

(d) Date of service. The date of service is the date of persona
delivery; or if nmailed, the mailing date shown on the certificate of
service, the date shown on the postmark if there is no certificate of
service, or other mailing date shown by other evidence if there is no
certificate of service or postmark. The date shown in the DVS index is
not necessarily the date of service. It is the date the DV5 received
t he docunent.

(e) Additional tine after service by mail. Whenever a party has a
right or a duty to act or to make any response within a prescribed
period after service by mail, or on a specified date after service by

mail, 5 days is added to the prescribed period.

(f) Service by the admnistrative |aw judge. The adm nistrative | aw
j udge nust serve a copy of each docunment including, but not Iimted to,
noti ces of pre-hearing conferences and hearings, rulings on notions,
deci sions, and orders, upon each party to the proceedi ngs by personal
delivery or by mail.

(g) Service made. A docunent is deened served in accordance with
this subpart if it was properly addressed; was sent in accordance with
this subpart; and was returned, not clainmed, or refused. Service is
considered valid as of the date and the tinme that the docunment was
mai | ed, or personal delivery of the docunment was refused.

(h) Presunption of service. There is a presunption of service where
a party or a person, who customarily receives mail, or receives it in
the ordinary course of business, at either the person's residence or
the person's principal place of business, acknow edges receipt of the
docunent .

Sec. 406.117 Confidential information.

(a) Filing confidential information. If a party wants certain
information that the party is filing not nade available to the public,
the party nust do the foll ow ng:

(1) Place the information in a separate seal ed envel ope and clearly
mark the envel ope " CONFIDENTIAL.'' At |least the first page of the
docunent in the envel ope al so nust be marked "~ CONFI DENTI AL. '

(2) Attach to this envel ope a cover docunent marked " Confidenti al
information filed with adm nistrative |law judge'' or "~ Confidentia
information filed with Assistant Chief Counsel for Litigation.'' The
cover docunment nust include, at the |least, a short statenent of what is
being filed, such as " "~Respondent's notion for confidentiality order.’

(3) Unless such a notion has already been granted, enclose a notion
for confidentiality order in accordance with paragraph (c) of this
section. The notion nust be in the sealed envelope if it contains
confidential information; otherw se the notion nust be outside of the



seal ed envel ope.

(b) Marked information not made public. If a party files a docunent
in a seal ed envel ope clearly nmarked "~ CONFI DENTIAL'' the docunent nay
not be made avail able to the public unless and until the adm nistrative
| aw j udge or the FAA decisionnaker decides it may be nade available to
the public in accordance with 49 U S. C. 70114.

(c) Motion for confidentiality order. If a party is filing, is
requested to provide in discovery, or intends to offer at the hearing,
information that the party does not wish to be available to the public,
the party nust file a notion for a confidentiality order

(1) The party nust state the specific grounds for w thhol ding the
i nformation fromthe public.

(2) If the party clains that the information is protected under 49
U S C 70114, and if both the conpl ai nant and the respondent agree that
the information is protected under that section, the admnistrative | aw
judge nust grant the notion. If one party does not agree that the
information is protected under 49 U S.C. 70114 the admnistrative | aw
j udge nust decide. Either party may file an interlocutory appeal of
ri ght under Sec. 406.173(c).

(3) If the party clains that the information should be protected on
grounds ot her than those provided by 49 U S.C. 70114 the adm nistrative
| aw j udge nust grant the notion if, based on the notion and any
response to the notion, the admnistrative | aw judge determ nes that
di scl osure woul d be detrinmental to safety, disclosure would not be in
the public interest, or that the information is not otherw se required
to be made available to the public.

(4) If the administrative |law judge determ nes that the informtion
is not necessary to decide the case or would not otherwise |ead to the
di scovery of relevant material, the adm nistrative | aw judge rnust
preclude any inquiry into the matter by any party.

(5) If the admnistrative | aw judge determ nes that the requested
material may be disclosed during discovery, the adm nistrative |aw
judge may order that the nmaterial may be discovered and di scl osed under
l[imted conditions or may be used only under certain terns and
condi ti ons.

(6) If the adm nistrative | aw judge determ nes that the requested
material is necessary to decide the case, or would otherwise lead to
the discovery of relevant material, and that a confidentiality order is
warranted, the admnistrative | aw judge nust--

(i) Provide an opportunity for review of the docunent by the
attorneys of record off the record.

(ii) Provide procedures for excluding the information fromthe
record, or order that portion of the record that includes confidential
i nformati on be cl osed.

(iii) Oder that the parties nust not disclose the information in
any manner and the parties nmust not use the information in any other
pr oceedi ng.

(7) If an administrative |aw judge orders a record closed, in whole
or in part:

(i) The closed record is not available to the public.

(ii) The closed record is available to the parties' attorneys of
record.



(iii) The adm nistrative |aw judge may detern ne whet her the cl osed
record is available to the parties, the parties' representatives, or
ot her persons such as witnesses for a party.

(iv) No party, attorney of record, representative of record, or
person who receives information fromsuch persons, may discl ose
i nformation that has been protected under this section except to a
person authorized by this section or the admnistrative |aw judge to
receive it.

(v) If a person other than one authorized by this section desires
to view or copy a closed record, the person nust file a notion to open
the record.

Sec. 406.119 Conputation of tine.

(a) This section applies to any period of tinme prescribed or
al l owed by this subpart, by notice or order of the adm nistrative | aw
judge or the FAA decisionnaker, or by any applicable statute.

(b) The date of an act, event, or default, after which a designated
tinme period begins to run, is not included in a conmputation of tinme
under this subpart.

(c) The last day of a tine period is included in a conputation of
time unless it is a Saturday, Sunday, or a legal holiday. If the |ast
day of the tinme period is a Saturday, Sunday, or |egal holiday, the
time period runs until the end of the next day that is not a Saturday,
Sunday, or |egal holiday.

Sec. 406.121 Extension of tine.

Before an appeal is filed with the FAA deci si onmaker, the parties
may seek an extension of tine as foll ows:

(a) Extension of tine by agreenent of the parties. The parties may
agree to extend for a reasonable period the tinme for filing a docunent
under this subpart
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with the agreenent of the admi nistrative |aw judge. The party seeking
the extension of time nust submit a draft order to the admnistrative

| aw judge for signature, file it with the Docket Managenent System and
serve it on each party.

(b) Motion for extension of tinme. If the parties do not agree to an
extension of tinme for filing a docunment, a party desiring an extension
may file with the Docket Managenent System and serve a witten notion
for an extension of time not later than 7 days before the docunent is
due unl ess good cause for the late filing is showmn. The adm nistrative
| aw j udge may grant the extension of tine if good cause for the
extension i s shown.

(c) Failure to rule. If the admnnistrative law judge fails to rule
on a witten notion for an extension of time by the date the docunent
is due, the notion for an extension of tine is granted for no nore than
20 days after the original date the docunent was to be fil ed.



Sec. 406.123 Wi vers.

Wai vers of any rights provided by statute or regulation nust be in
witing or by stipulation made at a hearing and entered into the
record. The parties must set forth the precise terns of the waiver and
any conditions.

Sec. 406.127 Conplaint and answer in civil penalty adjudications.

(a) Conpl aint.

(1) Filing. The conplainant nmust file the original and one copy of
the conplaint with the Docket Managenment System or may file a witten
notion pursuant to Sec. 406.141(f)(1) instead of filing a conpl aint,
not |later than 20 days after receipt by the conplainant of a request
for hearing. The conpl ai nant shoul d suggest a location for the hearing
when filing the conpl aint.

(2) Service. The conpl ai nant nust personally deliver or nmail a copy
of the conplaint to the respondent, or the respondent's attorney or
representative who has filed a notice of appearance in accordance wth
Sec. 406. 107.

(3) Contents of conplaint. The final notice of proposed civil
penalty issued under Sec. 406.9(d) nmay be filed as the conplaint. A
conpl aint nmust set forth the following in sufficient detail to provide
noti ce:

(i) The facts all eged.

(1i) Any requirenent of the Act, a regulation issued under the Act,
or any termor condition of a license issued or transferred under the
Act allegedly violated by the respondent.

(iii) The proposed civil penalty.

(b) Answer.--(1) Time for filing. The respondent nust file an
answer to the conplaint, or may file a witten notion pursuant to
Sec. 406.141(f)(2) instead of filing an answer, not later than 30 days
after service of the conplaint.

(2) Form The answer must be in witing. The answer may be in the
formof a letter but nust be dated and signed by the person responding
to the conplaint. The answer nust be | egible, and may be handwitten,
typed, or printed froma conputer

(3) Filing and service. A respondent nust file the answer with the
Docket Managenent System and serve a copy of the answer on the agency
attorney who filed the conplaint.

(4) Contents of answer.--(i) Specific denial of allegations
requi red. The respondent nmust admt, deny, or state that the respondent
is without sufficient know edge or information to admt or deny, each
nunber ed paragraph of the conplaint. Any statenent or allegation
contained in the conplaint that is not specifically denied in the
answer constitutes an adm ssion of the truth of that allegation. An
adm ni strative |law judge shall treat a general denial of the conplaint
as a failure to file an answer.

(ii) Affirmative defenses. The answer nust specifically state any



affirmati ve defense that the respondent asserts.

(ii1) Request for relief. The answer nmay include a brief statenent
of any relief requested.

(iv) Hearing |ocation. The respondent should suggest a | ocation for
the hearing when filing the answer.

(5) Failure to file answer. A respondent's failure to file an
answer without good cause constitutes an adm ssion of the truth of each
al l egation contained in the conplaint.

Sec. 406.133 Anmendnent of pl eadi ngs.

(a) Tinme. A party nust file with the Docket Managenent System and
serve on each other party any anmendnent to a conplaint or an answer as
fol | ows:

(1) Not later than 15 days before the schedul ed date of a hearing,
a party may anmend a conplaint or an answer w thout the consent of the
adm ni strative | aw judge.

(2) Less than 15 days before the schedul ed date of a hearing, the
adm ni strative |law judge may all ow anmendnent of a conplaint or an
answer only for good cause shown in a notion to anend.

(b) Responses. The adm nistrative | aw judge nust allow a reasonabl e
time, but not nore than 20 days fromthe date of filing, for other
parties to respond to an anmendnent to a conplaint or answer.

Sec. 406.135 Wthdrawal of conplaint or request for hearing.

At any tine before or during a hearing, the conpl ai nant may
W thdraw a conplaint or a party may withdraw a request for a hearing
wi t hout the consent of the adm nistrative |aw judge. If the conpl ai nant
wi thdraws the conplaint or a party withdraws the request for a hearing
and the answer, the adm nistrative | aw judge nust dism ss the
proceedi ngs under this subpart with prejudice.

Sec. 406.137 Intervention.

(a) A person may file with the Docket Managenent System and serve
on each other party a notion for leave to intervene as a party in an
adj udi cati on. Except for good cause shown, a notion for |eave to
intervene nmust be filed not later than 10 days before the hearing.

(b) The administrative |aw judge may grant a notion for |eave to
intervene if the admnistrative |aw judge finds that--

(1) Intervention will not unduly broaden the issues or delay the
pr oceedi ngs, and

(2) The intervener wll be bound by any order or decision entered
in the action or the intervener has a property, financial, or other
legitimate interest that may not be addressed adequately by the
parties.

(c) The administrative |aw judge nmay determ ne the extent to which
an intervener may participate in the proceedings.



Sec. 406.139 Joint procedural or discovery schedul e.

(a) CGeneral. The parties may agree to submt a schedule for filing
all prehearing notions or for conducting discovery or both.

(b) Form and content of schedule. If the parties agree to a joint
procedural or discovery schedule, one of the parties nmust file with the
Docket Managenent System and serve the joint schedule, setting forth
the dates to which the parties have agreed. One of the parties nust
draft an order establishing a joint schedule for the adm nistrative | aw
j udge.

(1) The joint schedule may include, but need not be limted to,
times for requests for discovery, any objections to discovery requests,
responses to discovery requests, subm ssion of prehearing notions,
responses to prehearing notions, exchange of exhibits to be introduced
at the hearing, and lists of witnesses that may be called at the
heari ng.

(2) Each party must sign the original joint schedul e.

(c) Tinme. The parties nmay agree to submt all prehearing notions
and responses and nmay agree to close discovery in the proceedi ngs under
the joint schedule within a reasonable tine
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before the date of the hearing, but not later than 15 days before the
heari ng.

(d) Order establishing joint schedule. The adninistrative |aw judge
nmust approve the joint schedule filed by the parties by signing the
joint schedule and filing it with the Docket Managenent System

(e) Disputes. The adm nistrative | aw judge nust resolve any di spute
regardi ng di scovery or regarding conpliance with the joint schedul e as
soon as possible so that the parties may continue to conply with the
j oi nt schedul e.

(f) Sanctions for failure to conply with joint schedule. If a party
fails to conply with the order establishing a joint schedule, the
adm nistrative |law judge may direct that party to conply with a notion

to conpel discovery; or, limted to the extent of the party's failure
to conply with a notion or discovery request, the adm nistrative | aw
j udge may:

(1) Strike that portion of a party's pleadings;

(2) Preclude prehearing or discovery notions by that party;

(3) Preclude adm ssion of that portion of a party's evidence at the
hearing; or

(4) Preclude that portion of the testinony of that party's
wi t nesses at the hearing.

Sec. 406.141 Mbtions.

(a) CGeneral. A party applying for an order or ruling not
specifically provided in this subpart nust do so by notion. A party
nmust conply with the requirenments of this section when filing a notion



for consideration by the adm nistrative | aw judge or the FAA
deci si onnaker on appeal .

(b) Contents. A party nust state the relief sought by the notion
and the particular grounds supporting that relief. If a party has
evi dence in support of a notion, the party nust attach any evi dence,
including affidavits, to the notion.

(c) Formand tinme. Except for oral notions heard on the record, a
notion made prior to the hearing nust be in witing. Unless otherw se
agreed by the parties or for good cause shown, a party nust file any
prehearing notion with the Docket Managenent System and serve each
other party not |ater than 30 days before the hearing.

(d) Answers to notions. Any party may file and serve an answer,
with affidavits or other evidence in support of the answer, not |ater
than 10 days after service of a witten notion on that party. \Wen a
notion is made during a hearing, the answer may be made at the hearing
on the record, orally or in witing, within a reasonable tine
determ ned by the adm nistrative | aw judge.

(e) Rulings on notions. The adm nistrative | aw judge nust rule on
all notions as foll ows:

(1) Discovery notions. The adm nistrative |aw judge nmust resol ve
al |l pending discovery notions not |ater than 10 days before the
heari ng.

(2) Prehearing notions. The adm nistrative | aw judge nust resolve
al |l pending prehearing notions not later than 7 days before the
hearing. If the adm nistrative | aw judge issues a ruling or order
orally, the adm nistrative | aw judge nust serve a witten copy of the
ruling or order, within 3 days, on each party. In all other cases, the
adm ni strative |aw judge nust issue rulings and orders in witing and
must serve a copy of the ruling or order on each party.

(3) Motions made during the hearing. The adm nistrative | aw judge
may issue rulings and orders on notions made during the hearing orally.
Oral rulings or orders on notions nmust be made on the record.

(f) Specific notions.--(1) Conplainant's notion to dismss a
request for a hearing as prematurely filed. The conplainant may file a
notion to dismss a request for a hearing as prematurely filed instead
of filing a conplaint. If the notion is not granted, the conpl ai nant
nmust file the conplaint and nust serve a copy of the conplaint on each
party not later than 10 days after service of the admnistrative |aw
judge's ruling or order on the notion to dismss. If the notion to
dismss is granted and the proceedings are term nated w thout a
hearing, the respondent may file an appeal in accordance with
Sec. 406.175. If required by the decision on appeal, the conpl ai nant
nmust file a conplaint and nust serve a copy of the conplaint on each
party not |ater than 10 days after service of the decision on appeal.

(2) Respondent's notions instead of an answer. A respondent may
file one or nore of the followi ng notions instead of filing an answer.
If the adm nistrative | aw judge denies the notion, the respondent nust
file an answer not |ater than 10 days after service of the denial of
the notion.

(1) Respondent's notion to dism ss conplaint for failure to state a
claimfor which a civil penalty may be inposed. A respondent may file a
notion to dismss the conplaint for failure to state a claimfor which
a civil penalty may be inposed instead of filing an answer. The notion



nmust show that the conplaint fails to state a violation of the Act, a
regul ati on i ssued under the Act, or any termor condition of a license
i ssued or transferred under the Act.

(i1i) Respondent's notion to dism ss allegations or conplaint for
stal eness. Instead of filing an answer to the conplaint, a respondent
may nove to dismss the conplaint, or that part of the conplaint that
all eges a violation that occurred nore than 5 years before an agency
attorney issued a notice of proposed civil penalty to the respondent,
as provided by 28 U S.C. 2462.

(iii) Respondent's notion for nore definite statenment. A respondent
may file a notion requesting a nore definite statenment of the
al l egations contained in the conplaint instead of filing an answer. The
respondent must set forth, in detail, the indefinite or uncertain
al l egations contained in a conplaint or response to any pl eadi ng and
must submit the details that the party believes woul d nake the
al l egation or response definite and certain. If the admnistrative |aw
judge grants the notion, the conplainant nust supply a nore definite
statenent not later than 15 days after service of the ruling granting
the motion. If the conplainant fails to supply a nore definite
statenent, the admnistrative |aw judge nust strike the allegations in
the conplaint to which the notion is directed. If the adm nistrative
| aw j udge deni es the notion, the respondent nmust file an answer and
must serve a copy of the answer on each party not later than 10 days
after service of the order of denial.

(3) OGher notions to dismss. A party nmay file a notion to dismss,
speci fying the grounds for dism ssal.

(4) Conplainant's notion for nore definite statenment. The
conplainant may file a notion requesting a nore definite statenent if
an answer fails to respond clearly to the allegations in the conplaint.
The conpl ai nant nmust set forth, in detail, the indefinite or uncertain
al l egations contained in the answer and nust submt the details that
t he conpl ai nant believes woul d make the allegation or response definite
and certain. |If the adm nistrative |aw judge grants the notion, the
respondent nust supply a nore definite statenent not |ater than 15 days
after service of the ruling on the notion. If the respondent fails to
supply a nore definite statenent, the adm nistrative | aw judge nust
strike those statenments in the answer to which the notion is directed.
An admi nistrative |law judge shall treat a respondent's failure to
supply a nore definite statenent as an adm ssion of unanswered
all egations in the conplaint.
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(5) Oher notions for nore definite statenent. A party nay file a
notion for nore definite statenment of any pleading that requires or
permts a response under this subpart. A party nust set forth, in
detail, each indefinite or uncertain allegation contained in a pleading
or response and nust submt the details that would nake each allegation
definite and certain.

(6) Motion to strike. Any party may nake a notion to strike any
insufficient allegation or defense, or any redundant, immaterial, or
irrelevant matter in a pleading. A party nust file a notion to strike



and nust serve a copy on each party before a response to that pleading
is required under this subpart or, if a response is not required, not
| ater than 10 days after service of the pleading.

(7) Motion for decision. A party may nake a notion for deci sion,
regarding all or any part of the proceedings, at any tinme before the
adm ni strative |aw judge has issued an initial decision in the
proceedi ngs. The admi nistrative |law judge nmust grant a party's notion
for decision if the pleadings, depositions, answers to interrogatories,
adm ssions, matters that the adm nistrative |law judge has officially
noticed, or evidence introduced during the hearing show that there is
no genui ne issue of material fact and that the party making the notion
is entitled to a decision as a matter of |aw. The party making the
notion for decision has the burden of showing that there is no genuine
i ssue of material fact disputed by the parties.

(8) Motion for disqualification. A party may file a notion for
di squalification. A party may file the notion at any tine after the
adm ni strative | aw judge has been assigned to the proceedi ngs but nust
make the notion before the adm nistrative |law judge files an initial
decision in the proceedings.

(i) Motion and supporting affidavit. A party nust state the grounds
for disqualification, including, but not limted to, personal bias,
pecuni ary interest, or other factors show ng reason for
di squalification, in the notion for disqualification. A party mnust
subnmit an affidavit with the notion for disqualification that sets
forth, in detail, the matters alleged to constitute grounds for
di squal ification

(ii) Answer. A party may respond to the notion for disqualification
not later than 5 days after service of the notion for disqualification

(ii1) Decision on notion for disqualification. The adm nistrative
| aw j udge must issue a decision on the notion for disqualification not
| ater than 15 days after the notion has been filed. If the
adm ni strative law judge finds that the notion for disqualification and
supporting affidavit show a basis for disqualification, the
adm ni strative | aw judge nust wi thdraw fromthe proceedi ngs
imediately. If the adm nistrative |aw judge finds that
di squalification is not warranted, the adm nistrative | aw judge mnust
deny the notion and state the grounds for the denial on the record. If
the adm nistrative |law judge fails to rule on a party's notion for
di squalification within 15 days after the notion has been filed, the
notion is granted.

Sec. 406.143 Discovery.

(a) Initiation of discovery. Any party may initiate discovery
described in this section, without the consent or approval of the
adm ni strative |law judge, at any tinme after a conplaint has been fil ed.

(b) Methods of discovery. The foll ow ng nmethods of discovery are
permtted under this section: depositions on oral exam nation or
witten questions of any person; witten interrogatories directed to a
party; requests for production of docunents or tangible itens to any
person; and requests for adm ssion by a party. A party is not required
to file witten interrogatories and responses, requests for production



of docunents or tangible itens and responses, and requests for

adm ssi on and responses with the Docket Managenent System or submt any
of themto the adm nistrative |law judge. In the event of a discovery

di spute, a party nust attach a copy of these docunents in support of a
notion filed under this section.

(c) Service on the agency. A party nust serve each di scovery
request directed to the agency or any agency enployee with the agency
attorney.

(d) Tine for response to discovery request. Unless otherw se
directed by this subpart or agreed by the parties, a party nust respond
to a request for discovery, including filing objections to a request
for discovery, not later than 30 days after service of the request.

(e) Scope of discovery. Subject to the limts on discovery set
forth in paragraph (f) of this section, a party may di scover any nmatter
that is not privileged and that is relevant to the subject matter of
the proceeding. A party may discover information that relates to the
cl ai mor defense of any party including the existence, description,
nature, custody, condition, and |location of any docunent or other
tangible itemand the identity and | ocation of any person having
knowl edge of discoverable nmatter. A party may di scover facts known, or
opi ni ons held, by an expert who any other party expects to call to
testify at the hearing. A party has no ground to object to a discovery
reguest on the basis that the information sought woul d not be
adm ssible at the hearing if the information sought during discovery is
reasonably calculated to lead to the discovery of adm ssi bl e evidence.

(f) Limting discovery. The admnistrative |aw judge nust limt the
frequency and extent of discovery permitted by this section if a party
shows that - -

(1) The information requested is cunulative or repetitious;

(2) The information requested can be obtai ned from another |ess
bur densone and nore conveni ent source;

(3) The party requesting the information has had anple opportunity
to obtain the information through other discovery nethods permtted
under this section; or

(4) The nethod or scope of discovery requested by the party is
undul y burdensone or expensive.

(g) Confidentiality order. A party or person who has received a
di scovery request for information that is related to a trade secret,
confidential or sensitive material, conpetitive or comercia
information, proprietary data, or information on research and
devel opnent, may file and serve a notion for a confidentiality order in
accordance with Sec. 406.117.

(h) Protective order. A party or a person who has received a
request for discovery may file a notion for protective order and nust
serve a copy of the notion for protective order on each party. The
party or person naking the notion nust show that the protective order
IS necessary to protect the party or the person from annoyance,
enbarrassnent, oppression, or undue burden or expense. As part of the
protective order, the adm nistrative | aw judge may:

(1) Deny the discovery request;

(2) Order that discovery be conducted only on specified terns and
condi tions, including a designation of the tine or place for discovery



or a determ nation of the nethod of discovery; or

(3) Limt the scope of discovery or preclude any inquiry into
certain matters during discovery.

(i) Duty to supplenent or anend response. A party who has responded
to a discovery request has a duty to supplenment or anend the response,
as soon as the information is known, as follows:

(1) A party nust supplement or anend any response to a question
requesting the identity and | ocation of any person having know edge of
di scoverabl e matters.
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(2) A party nust supplenment or anend any response to a question
requesting the identity of each person who will be called to testify at
the hearing as an expert wi tness and the subject matter and substance
of that w tness' testinony.

(3) A party nust supplenment or anend any response that was
i ncorrect when made or any response that was correct when nade but is
no | onger correct, accurate, or conplete.

(j) Depositions. The following rules apply to all depositions taken
pursuant to this section:

(1) Form A deposition nust be taken on the record and reduced to
witing. The person being deposed nmust sign the deposition unless the
parties agree to waive the requirenent of a signature.

(2) Adm nistration of oaths. Wthin the United States, or a
territory or possession subject to the jurisdiction of the United
States, a party nust take a deposition before a person authorized to
adm ni ster oaths by the laws of the United States or authorized by the
| aw of the place where the examnation is held. In a foreign country, a
party nust take a deposition in any manner allowed by the Federal Rules
of Gvil Procedure.

(3) Notice of deposition. A party nust serve a notice of
deposition, stating the tine and place of the deposition and the nane
and address of each person to be exam ned, on the person to be deposed,
nmust submit the notice to the administrative | aw judge, and nust file
the notice with the Docket Managenent System and nust serve the notice
on each party, not later than 7 days before the deposition. A party nmay
serve a notice of deposition | ess than 7 days before the deposition
only with consent of the adm nistrative |law judge. |If a subpoena duces
tecumis to be served on the person to be exam ned, the party nust
attach to the notice of deposition a copy of the subpoena duces tecum
that describes the materials to be produced at the deposition.

(4) Use of depositions. A party may use any part or all of a
deposition at a hearing authorized under this subpart only upon a
showi ng of good cause. The deposition may be used agai nst any party who
was present or represented at the deposition or who had reasonabl e
notice of the deposition.

(k) Interrogatories. (1) A party may not serve nore than 30
interrogatories to each other party. Each subpart of an interrogatory
nmust be counted as a separate interrogatory.

(2) A party nust file a notion for |eave to serve nore than 30
interrogatories on a party before serving additional interrogatories on
a party. The administrative | aw judge nmust grant the notion only if the



party shows good cause for the party's failure to inquire about the

i nformation previously and that the information cannot reasonably be
obt ai ned using | ess burdensone di scovery nethods or be obtained from
ot her sources.

(3) A party nust answer each interrogatory separately and
conpletely in witing.

(4) A party, or the party's attorney or representative of record,
must sign the party's responses to interrogatories.

(5) If a party objects to an interrogatory, the party nmust state
the objection and the reasons for the objection.

(6) An opposing party may offer into evidence any part or all of a
party's responses to interrogatories at a hearing under this subpart to
the extent that the response is relevant, material, and not
repetitious.

(1) Requests for adm ssion. A party nay serve a witten request for
adm ssion of the truth of any matter within the scope of discovery
under this section or the authenticity of any docunment described in the
request. A party nust set forth each request for adm ssion separately.
A party nmust serve a copy of each docunent referenced in the request
for adm ssion unless the docunent has been provided or is reasonably
avai l abl e for inspection and copyi ng.

(1) Time. Aparty's failure to respond to a request for adm ssion
is not later than 30 days after service of the request constitutes an
adm ssion of the truth of the statenent or statenents contained in the
request for adm ssion. The adm nistrative |aw judge may determ ne that
a failure to respond to a request for adm ssion does not constitute an
adm ssion of the truth if a party shows that the failure was due to
ci rcunst ances beyond the control of the party or the party's attorney
or representative.

(2) Response. A party may object to a request for admi ssion. The
obj ection nmust be in witing and signed by the party or the party's
attorney or representative of record, and nust state the reasons for
objection. A party may specifically deny the truth of the matter or
descri be the reasons why the party is unable to truthfully deny or
admt the matter. If a party is unable to deny or admit the truth of
the matter, the party nmust show that the party has nmade reasonabl e
inquiry into the matter or that the information known to, or readily
obt ai nabl e by, the party is insufficient to enable the party to admt
or deny the matter. A party may admt or deny any part of the request
for adm ssion. If an adm nistrative |aw judge determ nes that a
response does not conply with the requirenents of this rule or that the
response is insufficient, the matter is admtted.

(3) Effect of admission. Any matter admitted or treated as admtted
under this section is conclusively established for the purpose of the
heari ng and appeal .

(m Modtion to conpel discovery. A party may make a notion to conpel
di scovery if a person refuses to answer a question during a deposition,
a party fails or refuses to answer an interrogatory, a person gives an
evasi ve or inconplete answer during a deposition or when responding to
an interrogatory, or a party fails or refuses to produce docunents or
tangi ble itens. During a deposition, the proponent of a question may
conpl ete the deposition or may adjourn the exam nation before meking a



notion to conpel if a person refuses to answer.

(n) Failure to conply with a discovery order or order to conpel. If
a party fails to conply with a discovery order or an order to conpel
the adm nistrative law judge, limted to the extent of the party's

failure to conply with the discovery order or notion to conpel, nmay:

(1) Strike that portion of a party's pleadings;

(2) Preclude prehearing or discovery notions by that party;

(3) Preclude adm ssion of that portion of a party's evidence at the
hearing; or

(4) Preclude that portion of the testinony of that party's
Wi t nesses at the hearing.

Sec. 406.147 Notice of hearing.

(a) Notice. The adm nistrative | aw judge nust give each party at
| east 60 days notice of the date, tinme, and |l ocation of the hearing.

(b) Date, tine, and |location of the hearing. The adm nistrative | aw
j udge nust set a reasonable date, tine, and location for the hearing
within the United States. The admi nistrative | aw judge mnmust consi der
the need for discovery and any joint procedural or discovery schedul e
submtted by the parties when determ ning the hearing date. The
adm ni strative |aw judge nmust give due regard to the conveni ence of the
parties, the |l ocation where the majority of the wi tnesses reside or
wor k, and whet her a scheduled air carrier serves the |ocation.

(c) Earlier hearing. Wth the consent of the adm nistrative | aw
judge, the parties may agree to hold the hearing on an earlier date
than the date specified in the notice of hearing.

(d) Space hearing consolidated with aviation hearing under 14 CFR
part 13
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subpart G Wth the consent of the adm nistrative |aw judge, the
parties nay agree to hold the hearing, or parts of the hearing,
together with a hearing under 14 CFR part 13 subpart Gif the cases

i nvol ve sone common issues of fact. If the hearings are consolidated,
the adm nistrative | aw judge may i ssue a consolidated initial decision
covering both cases. The Adm nistrator will serve as the FAA
deci si onnmaker on appeal for both cases and will issue a consolidated
decision, with the Associate Adm nistrator for Commercial Space
Transportation serving as an advisor to the FAA deci si onmaker.

Sec. 406. 149 Evi dence.

(a) CGeneral. A party is entitled to present the party's case or
defense by oral, docunentary, or denonstrative evidence, to submt
rebuttal evidence, and to conduct any cross-exam nation that may be
required for a full and true disclosure of the facts.

(b) Admi ssibility. A party may introduce any oral, docunentary, or
denonstrative evidence in support of the party's case or defense. The
adm ni strative |law judge nust admt any oral, docunentary, or



denonstrative evidence introduced by a party but nust exclude
irrelevant, immterial, or unduly repetitious evidence.

(c) Hearsay evidence. Hearsay evidence is adm ssible in proceedi ngs
governed by this subpart. The fact that evidence submitted by a party
is hearsay goes only to the weight of the evidence and does not affect
its admssibility.

Sec. 406.151 Standard of proof.

The administrative |law judge nust issue an initial decision or nust
rule in a party's favor only if the decision or ruling is supported by,
and in accordance with, the reliable, probative, and substanti al
evi dence contained in the record. In order to prevail, the party with
the burden of proof nust prove the party's case or defense by a
preponderance of reliable, probative, and substantial evidence.

Sec. 406.153 Burden of proof.

(a) Except in the case of an affirmative defense, in a civi
penal ty adjudi cation the burden of proof is on the conplainant.

(b) Except as otherw se provided by statute or rule, the proponent
of a notion, request, or order has the burden of proof.

(c) A party who has asserted an affirmative defense has the burden
of proving the affirmative defense.

Sec. 406.155 O fer of proof.

A party whose evidence has been excluded by a ruling of the
adm ni strative |law judge may offer the evidence for the record on
appeal .

Sec. 406.157 Expert or opinion wtnesses.

An enpl oyee of the FAA may not be called as an expert or opinion
W tness for any party other than the agency, in any proceedi ng governed
by this part. An enpl oyee of a respondent may not be called as an
expert or opinion witness for the conplainant in any proceedi ng
governed by this part to which the respondent is a party.

Sec. 406.159 Subpoenas.

(a) Request for subpoena. A party may obtain fromthe
adm ni strative | aw judge a subpoena to conpel the attendance of a
wi tness at a deposition or hearing or to require the production of
docunents or tangible itens. The adm nistrative |aw judge nust deliver
t he subpoena, signed by the admi nistrative | aw judge but otherw se in
bl ank, to the party. The party nust conplete the subpoena, stating the



title of the action and the date and tine for the wi tness' attendance
or production of docunents or itens. The party who obtained the
subpoena nust serve the subpoena on the witness.

(b) Motion to quash or nodify the subpoena. A party, or any person
upon whom a subpoena has been served, may file a notion to quash or
nodi fy the subpoena at or before the tine specified in the subpoena for
conpliance. The applicant nust describe, in detail, the basis for the
notion to quash or nodify the subpoena including, but not limted to, a
statenment that the testinony, docunment, or tangible evidence is not
rel evant to the proceeding, that the subpoena is not reasonably
tailored to the scope of the proceeding, or that the subpoena is
unr easonabl e and oppressive. A notion to quash or nodify the subpoena
will stay the effect of the subpoena pending a decision by the
adm ni strative |aw judge on the notion.

(c) Enforcenent of subpoena. Upon a showing that a person has
failed or refused to conply with a subpoena, the Secretary may apply to
the appropriate district court of the United States to seek enforcenent
of the subpoena in accordance with 49 U S.C. 70115(c). A party nmay
request the Secretary to seek such enforcenent.

Sec. 406.161 Wtness fees.

(a) General. Unless otherw se authorized by the administrative | aw
judge, the party who applies for a subpoena to conpel the attendance of
a Wwtness at a deposition or hearing, or the party at whose request a
W t ness appears at a deposition or hearing, nust pay the witness fees
described in this section.

(b) Amount. Except for an enpl oyee of the agency who appears at the
direction of the agency, a wi tness who appears at a deposition or
hearing is entitled to the sane fees and ni | eage expenses as are paid
to a witness in a court of the United States in conparable
ci rcunst ances.

Sec. 406.163 Record.

(a) Exclusive record. The transcript of all testinony in the
hearing; all exhibits received into evidence; the conplaint, answer,
and anmendnents thereto; all notions, applications, and requests, and
responses thereto; and all rulings constitute the exclusive record for
deci sion of the proceedings and the basis for the issuance of any
orders in the proceeding.

(b) A person may keep the original docunent, data, or other
evi dence, with the consent of the adm nistrative | aw judge, by
substituting a | egible copy for the record.

Sec. 406.165 Argunent before the adm nistrative | aw judge.
(a) Argunent during the hearing. During the hearing, the

adm ni strative | aw judge nust give the parties a reasonabl e opportunity
to present argunents on the record supporting or opposing notions,



objections, and rulings if the parties request an opportunity for
argunment. The administrative |aw judge may request witten argunents
during the hearing if the admnistrative | aw judge finds that

subm ssion of witten argunents woul d be reasonabl e.

(b) Final oral argunment. At the conclusion of the hearing and
before the adm nistrative | aw judge issues an initial decision in the
proceedi ngs, the parties are entitled to submt oral proposed findings
of fact and conclusions of |law, exceptions to rulings of the
adm ni strative | aw judge, and supporting argunents for the findings,
concl usi ons, or exceptions. At the conclusion of the hearing, a party
may wai ve final oral argunent.

(c) Post-hearing briefs. The adm nistrative |aw judge may request
witten post-hearing briefs before the adm nistrative | aw judge issues
an initial decision if the admnistrative |aw judge finds that
subm ssion of witten briefs would be reasonable. If a party files a
witten post-hearing brief, the party nust include proposed findings of
fact and conclusions of |aw, exceptions to rulings of the
adm ni strative | aw judge, and supporting argunents for the findings,
concl usi ons, or exceptions. The adm nistrative |aw judge nust give
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the parties a reasonable opportunity, not nore than 30 days after
recei pt of the transcript, to prepare and submt the briefs.

Sec. 406.167 Initial decision.

(a) Contents. The administrative |aw judge nust issue an initial
deci sion at the conclusion of the hearing. In each oral or witten
deci sion, the adm nistrative |aw judge nust include findings of fact
and conclusions of law, and the grounds supporting those findings and
concl usi ons, upon all material issues of fact, the credibility of
W t nesses, the applicable |law, any exercise of the adm nistrative | aw
judge's discretion, the anount of any civil penalty found appropriate
by the adm nistrative |aw judge, and a di scussion of the basis for any
order issued in the proceedings. The adm nistrative |aw judge is not
required to provide a witten explanation for rulings on objections,
procedural notions, and other matters not directly relevant to the
substance of the initial decision. If the adm nistrative | aw judge
refers to any previous unreported or unpublished initial decision, the
adm ni strative | aw judge nmust nake copies of that initial decision
available to all parties and the FAA deci si onmaker.

(b) Oral decision. Except as provided in paragraph (c) of this
section, at the conclusion of the hearing, the adm nistrative | aw judge
nmust issue the initial decision and order orally on the record.

(c) Witten decision. The admnistrative |aw judge nmay issue a
witten initial decision not later than 30 days after the concl usion of
the hearing or subm ssion of the |ast posthearing brief if the
adm nistrative |law judge finds that issuing a witten initial decision
i s reasonable. The admi nistrative |aw judge nust serve a copy of any
witten initial decision on each party.



Sec. 406.173 Interlocutory appeals.

(a) General. Unless otherwi se provided in this subpart, a party may
not appeal a ruling or decision of the adm nistrative | aw judge to the
FAA deci sionmaker until the initial decision has been entered on the
record. A decision or order of the FAA decisionmaker on an
interlocutory appeal does not constitute a final order of the Secretary
for the purposes of judicial review under 5 U S. C. chapter 7.

(b) Interlocutory appeal for cause. If a party files a witten
request for an interlocutory appeal for cause, or orally requests an
interlocutory appeal for cause, the proceedings are stayed until the
adm ni strative | aw judge issues a decision on the request. If the
adm ni strative |law judge grants the request, the proceedings are stayed
until the FAA deci sionnmaker issues a decision on the interlocutory
appeal . The admi nistrative |aw judge nust grant an interlocutory appeal
for cause if a party shows that delay of the interlocutory appeal would
be detrinental to the public interest or would result in undue
prejudice to any party.

(c) Interlocutory appeals of right. If a party notifies the
adm ni strative |law judge of an interlocutory appeal of right, the
proceedi ngs are stayed until the FAA decisionnaker issues a decision on
the interlocutory appeal. A party nmay file an interl ocutory appeal,

W t hout the consent of the adm nistrative | aw judge, before an initial
deci sion has been entered in the case of:

(1) Aruling or order by the admnistrative | aw judge barring a
party, or a party's attorney or representative, fromthe proceedi ngs.

(2) Aruling or order by the adm nistrative |law judge allegedly in
violation of the [imtations on the adm nistrative |aw judge under
Sec. 406.109(c).

(3) Failure of the admnistrative law judge to grant a notion for a
confidentiality order based on 49 U S.C. 70114, under
Sec. 406.117(c)(2).

(4) Failure of the administrative |law judge to dismss the
proceedi ngs in accordance with Sec. 406. 135.

(d) Procedure. A party must file with the Docket Managenent System
and serve each other party a notice of interlocutory appeal, wth
supporting docunents, not later than 10 days after the adm nistrative
| aw judge's decision formng the basis of an interlocutory appeal of
right or not later than 10 days after the adm nistrative | aw judge's
decision granting an interlocutory appeal for cause. A party nust file
with the Docket Managenment Systema reply brief, if any, and serve a
copy of the reply brief on each party, not later than 10 days after
service of the appeal brief. The FAA decisi onnmaker nust render a
deci sion on the interlocutory appeal, on the record and as a part of
the decision in the proceedings, within a reasonable tinme after receipt
of the interlocutory appeal.

(e) Rejection of interlocutory appeal. The FAA deci si onmaker may
reject frivolous, repetitive, or dilatory appeals, and may issue an
order precluding one or nore parties frommaking further interlocutory
appeals in a proceeding in which there have been frivol ous, repetitive,
or dilatory interlocutory appeals.



Sec. 406.175 Appeal frominitial decision.

(a) Notice of appeal. A party may appeal the initial decision, and
any deci sion not previously appeal ed pursuant to Sec. 406.173, by
filing wwth the Docket Management System and serving on each party a
notice of appeal. A party nust file the notice of appeal not later than
10 days after entry of the oral initial decision on the record or
service of the witten initial decision on the parties.

(b) Issues on appeal. A party may appeal only the follow ng issues:

(1) Whether each finding of fact is supported by a preponderance of
reliable, probative, and substantial evidence;

(2) Whether each conclusion of law is nmade in accordance with
applicable | aw, precedent, and public policy; and

(3) Whether the adm nistrative | aw judge conmitted any prejudicial
errors during the hearing that support the appeal.

(c) Perfecting an appeal. Unl ess otherw se agreed by the parties, a
party nust perfect an appeal, not later than 50 days after entry of the
oral initial decision on the record or service of the witten initial
deci sion on the party, by filing an appeal brief.

(1) Extension of time by agreenent of the parties. The parties may
agree to extend the tinme for perfecting the appeal with the consent of
t he FAA deci sionmaker, who serves a letter confirm ng the extension of
time on each party.

(2) Motion for extension. If the parties do not agree to an
extension of time for perfecting an appeal, a party desiring an
extension of tinme may file a notion for an extension and nust serve a
copy of the notion on each party. The FAA deci si onmaker may grant an
extension if good cause for the extension is shown in the notion.

(d) Appeal briefs. A party nust file the appeal brief with the
Docket Managenent System and serve each party.

(1) A party nust set forth, in detail, the party's specific
objections to the initial decision or rulings in the appeal brief. A
party al so nmust set forth, in detail, the basis for the appeal, the
reasons supporting the appeal, and the relief requested in the appeal.
If the party relies on evidence contained in the record for the appeal,
the party nust specifically refer to the pertinent evidence contai ned
in the record in the appeal brief.

(2) The FAA deci sionmaker nmay di sm ss an appeal, on the FAA
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deci sionnaker's own initiative or upon notion of any other party, where
a party has filed a notice of appeal but fails to perfect the appeal by
tinmely filing an appeal brief.

(e) Reply brief. Unless otherwi se agreed by the parties, any party
may file a reply brief with the Docket Managenent System and serve on
each other party not later than 35 days after the appeal brief has been
served on that party. If the party relies on evidence contained in the
record for the reply, the party nust specifically refer to the
pertinent evidence contained in the record in the reply brief.



(1) Extension of tinme by agreenent of the parties. The parties may
agree to extend the tine for filing a reply brief with the consent of
t he FAA deci sionmaker, who will serve a letter confirmng the extension
of tinme on each party.

(2) Motion for extension. If the parties do not agree to an
extension of tinme for filing a reply brief, a party desiring an
extension of tinme may file and serve a notion for an extension and nust
serve a copy of the notion on each party. The FAA deci si onmaker may
grant an extension if good cause for the extension is shown in the
not i on.

(f) Oher briefs. The FAA deci si onnaker may all ow any person to
submit an am cus curiae brief in an appeal of an initial decision. A
party may not file nore than one appeal brief or reply brief wthout
perm ssion of the FAA decisionmaker. A party may file with the Docket
Managenent Systema notion for permssion to file an additional brief
and nust serve a copy of the notion on each other party. The party nmay
not file the additional brief with the notion. The FAA deci si onmaker
may grant permssion to file an additional brief if the party
denonstrates good cause for allow ng additional argunent on the appeal.
The FAA deci sionmaker will allow a reasonable tine for the party to
file the additional brief.

(g) Nunber of copies. A party nust file the original brief and two
copies of the brief with the Docket Managenent System and serve one
copy on each other party.

(h) Oral argunent. The FAA deci si onmaker has sole discretion to
permt oral argunent on the appeal. On the FAA deci sionmaker's own
initiative or upon witten notion by any party, the FAA deci si onnmaker
may find that oral argunent will contribute substantially to the
devel opnent of the issues on appeal and may grant the parties an
opportunity for oral argunent.

(i) Waiver of objections on appeal. If a party fails to object to
any alleged error regarding the proceedings in an appeal or a reply
brief, the party waives any objection to the alleged error. The FAA
deci si onmaker is not required to consider any objection or argunment in
a brief if the party does not specifically refer in the brief to the
pertinent evidence fromthe record.

(j) FAA decisionnaker's decision on appeal. The FAA deci si onnmaker
wll reviewthe record, the briefs on appeal, and the oral argunent, if
any, to determne if the admnistrative |law judge commtted prejudicial
error in the proceedings or that the initial decision should be
affirmed, nodified, or reversed. The FAA deci si onmaker may affirm
nodi fy, or reverse the initial decision, nake any necessary findings,
or may remand the case for any proceedi ngs that the FAA deci si onnmaker
determ nes may be necessary.

(1) The FAA decisi onmaker may rai se any issue, on the FAA
deci sionnaker's own initiative, that is required for proper disposition
of the proceedings. The FAA deci sionmaker will give the parties a
reasonabl e opportunity to submt argunents on the new i ssues before

maki ng a decision on appeal. |If an issue raised by the FAA
deci si onmaker requires the consideration of additional testinony or
evi dence, the FAA decisionnaker will remand the case to the

adm ni strative |law judge for further proceedings and an initial
decision related to that issue. If an issue raised by the FAA



deci si onmeker is solely an issue of |law or the issue was addressed at
the hearing but was not raised by a party in the briefs on appeal, a
remand of the case to the admnistrative |aw judge for further
proceedings is not required but may be provided in the discretion of
t he FAA deci si onmaker.

(2) The FAA decisionmaker will issue the final decision and order
of the Adm nistrator on appeal in witing and will serve a copy of the
deci sion and order on each party.

(3) Afinal decision and order of the FAA decisionmaker is
precedent in any other civil penalty action under this part. Any issue,
finding or conclusion, order, ruling, or initial decision of an
adm ni strative |aw judge that has not been appealed to the FAA
deci si onnmaker is not precedent in any other civil penalty action.

Sec. 406.177 Petition to reconsider or nodify a final decision and
order of the FAA decisionmaker on appeal.

(a) General. Any party may petition the FAA decisionmaker to
reconsider or nodify a final decision and order issued by the FAA
deci si onmaker on appeal froman initial decision. A party nust file a
petition to reconsider or nodify with the Docket Managenent System not
| ater than 30 days after service of the FAA decisionmaker's final
deci sion and order on appeal and nmust serve a copy of the petition on
each party. The FAA deci sionmaker will not reconsider or nodify an
initial decision and order issued by an adm nistrative |aw judge that
has not been appeal ed by any party to the FAA deci si onnaker.

(b) Contents. A party nust state briefly and specifically the
all eged errors in the final decision and order on appeal, the relief
sought by the party, and the grounds that support, the petition to
reconsi der or nodify.

(1) If the petition is based, in whole or in part, on allegations
regardi ng the consequences of the FAA decisionnmaker's decision, the
party nust describe these allegations and nust describe, and support,
the basis for the allegations.

(2) If the petition is based, in whole or in part, on new materi al
not previously raised in the proceedings, the party nust set forth the
new material and include affidavits of prospective w tnesses and
aut henti cated docunents that woul d be introduced in support of the new
material. The party must explain, in detail, why the new material was
not di scovered through due diligence prior to the hearing.

(c) Repetitious and frivolous petition. The FAA deci si onmaker wil|
not consider a repetitious or frivolous petition. The FAA deci si onnaker
may sunmarily dismss any repetitious or frivolous petition to
reconsi der or nodify.

(d) Reply to petition. Any other party nay reply to a petition to
reconsider or nodify, not |ater than 10 days after service of the
petition on that party, by filing a reply. A party nust serve a copy of
the reply on each party.

(e) Effect of filing petition. Unless otherw se ordered by the FAA
deci si onmaker, filing a petition under this section stays the effective
date of the FAA decisionnaker's final decision and order on appeal, and



tolls the tine allowed for judicial review

(f) FAA decisionnaker's decision on petition. The FAA deci si onnmaker
may affirm nodify, or reverse the final decision and order on appeal,
or may remand the case for any proceedings that the FAA deci si onmaker
det erm nes may be necessary.
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Sec. 406.179 Judicial review of a final decision and order.

(a) A person may seek judicial review of a final decision and order
of the FAA decisionmaker as provided in 5 U S.C. chapter 7 and 28
U S C 1331. A party seeking judicial review nust file with a United
States district court.

(b) I'n accordance with Sec. 406.9(e)(iv), if a person seeks
judicial review not later than 60 days after the final decision and
order has been served on the respondent, the final decision and order
i s stayed.

(c) In accordance with Sec. 406.9(i), if a respondent does not pay
a civil penalty and does not file an appeal with the United States
district court within 60 days after service of the final decision and
order, the FAA may refer the order to the United States Departnent of
Treasury or Departnment of Justice to collect the civil penalty.

| ssued i n Washi ngton, DC on January 3, 2001.
Patricia G Smth,
Associ ate Adm nistrator for Conmercial Space Transportation
[FR Doc. 01-554 Filed 1-9-01; 8:45 am
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