) Memorandum

US. Department
of Tronsporiation
Federal Aviation
Administration
Su""""‘Program Guidance Letter 89-3 pate MAR 131989
Reply to
Atin. of:

FromManager, Grants-in-Aid Division, APP-500

TopGL Distribution List

89-3.1 Controlled Access to Airport Secured Areas - Ben

Castellanoc (267-8822)

On January 6, 1989, the Federal Register. contained the final rule
amending 14 CFR Part 107, Airport Security. The rule, which was
effective February 8, requires certain airports to amend their
Security programs to include a controlled access system to the
secured areas of the airports. [ Category 1 and 2 airports shall
submit their amended security programs to FAA no later than
August 8, 1989 and shall have thelr system operational within 18
months and 24 months, respectively, after FAA approval of their
amended program. Category 3 and 4 airports have until February
8, 1990 to submit their amended programs and have their systems
operational 30 months after FAA approval. See Attachment A.

Oon Oct. 24, 1988, APP-1 and ACS-1 signed a memo to all Civil
Aviation Security Division managers and to all Airports Division
managers regarding<the funding of security equipment (Attachment
B). Any differences of opinions which can not be settled at the
regional level should be forwarded to APP-510 for discussion with
ACS-100.

89-3.2 Drug-Free Workplace Act of 1988 - Ben Castellano (267-
8822).

Oon January 31, 1989, OMB published in the Federal Register a
common rule implementing the Drug-Free Workplace Act of 1988.
DOT has adopted this rule as an amendment to 49 CFR Part 29, the
current nonprocurement suspension and debarment rule (Attachment
C). A sponsor, when submitting an application after March 18,
1989, must provide the certification set out in Attachment D.
Regions may reproduce this certification locally and provide to
sponsors.



89-3.3 Instrument Landing Systems - Ben Castellano (267-8822).

In the conference report for the FY89 DOT Appropriations bill,
Congress directed the FAA to allocate up to $20 million for the
procurement and installation of ILS's at several place-named
locations. Two lists of locations were included in the report:
the first named 9 locations which FAA was directed to fund; the
second list place-named 8 locations which FAA was to give
priority consideration for funding. As of March 1, the $20
million has been allocated as follows:

LOCATION TYPE FED SHARE
Orlando, FL CAT III $2.80 mil
Memphis, TN CAT III 2.80
Nashville, TN CAT I/III 5.70
Miami, FL GS/MALSR 0.54
Covington, KY

(Cincinnati) CAT I/III 4.00
Indianapolis, IN CAT I/III 4.00

TOTAL $19.84

ofa/

Lowell H. Jo



N OEPARTMENT OF TRANSPORTATION
Federal AQIann Administration
14 CFR Part 107 '
" [Docket No. 25568 Amdt. No. 107-4]
" RIN 2120-AC89
Acceeeto Secured Areas of Airports

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes a
requirement for certain airport operators
- to submit to the Director of Civil
Aviation Security, for approval and
inclusien in their approved security
programs, amendments to ensure that
only those persons authorized to have
" access to secured areas of an airport are
able to obtain that access and, also. to
ensure that such access is denied
immediately to individuals whose
authority to have access changes. The
rule provides for the installation and use
of a system, method, or procedure that
meets certain performance standards. or
the use of an approved alternative
system, method, or procedure for
antrolling access to secured areas of
; -ports. This rule is needed to improve
vntrol of the locations that provide
. access to secured areas of airports. It is
intended to enhance airport security by
precluding access to these areas by -
unauthorized persons. u® r o=t
EFFECTIVE DATE: February 8, 1989. - -
FOR FURTHER INFORMATIOM CONTACT:. -
Quinten T. Johnson, Civil Aviation
Security Division {ACS~100), Office of
Civil Aviation Security, Federal .= .
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591. Telephone (202)
267-3370. . . . -
SUPPLEMENTARY mronm'non: -

Background

The Federal Aviation
Administration's (FAA] Civil Aviation
Security Program was initiated in 1973.
Part 107 of the Federal Aviation
Regulations was promulgated to provide
a secure environment in which air
carriers can operate. Airport operators
are required by Part 107 to have an
FAA-approved airport security program.
The approved security program must
describe the functions and procedures to
control access to certain areas of the
airport and to control movement of
~ersons and vehicles within those areas.

e Personnel Identification Procedures
| atained in airport security programs
%vxde a means of control once an

individual has gained access to 2

,;*..

+ 1987): To complement the procedures3_3%:

-~ operators, whose airports met certain

~ proposed that airport operators be - au-port. =

._A:bq;‘ T —— '-
restricted area. The FAA is concemede. - “allowed to install altemauve Systemg
that these procedures could allow an .7 = whxch in the Administrator's judgm
individual using forged. stolen, or =~ ""E: ~“would have the same capablhnes as lhe
noncurrent identification to compromlse~-' ‘computer-card system and would =
Coesssaed tnt tame apnies cou - oot e of secuity. 23
use their farmdhanty with alrléne and ¥ ,_;pecxﬁcally stated that the proposa'l '
airport procedures to succeed in #.i 2. would supplement. not replace, the - -
entering a secured area and possnbly-aaf;' éxisting photo identification system "
cummg a criminal act on board an 21 T reqmreddby an airport operator's
aircra = .. approved security program. The

The December 7, 1987, trsged)lfm 3.7 continuous display of the individual
i;\éﬂ;naggiﬁlgclsl;uth::;tsgu es % 1denuﬁcahon$: secure?hareae is

i whi - : necessary so that unauthorized
passengers and 5 crewmembers were - mdmd?.l];yls can be chanengezg in .
}ultled after dlepartmg Lhc:l Angttalt:lBF ’f-“ " "accordance with § 107.13. However, the:
1:t ::::tn;nl; mmesglgh tr:l AL '_g gohce ]:orou;:ouec{j that :hetmrport o?grafor
iven the option of inte
access to secured areas of an axrport. ‘A ,;sfem propos‘::d by Noncﬁ’ ﬁm
o ki o b - LAl el s o
. - a single creden
accessible only to an individual who is - 991“%28 anticipated capabilities of a
B“‘hm’*iegl ‘:g’e in ‘g:‘n“ée‘ Thfﬁf]e . %~ computer-controlled card access system -
prevent tampering with sircrafl a0 § 275 aqiom e b abre e
_addition to being able to monitor each

airport facilities and to preclude tragic; “’"Tocation where access to the secured

consequences. . _area is permitted by means of a “card

e et St e o e contcamper. 413 B
reflected by the crash of PSA Flight 1771~ p;;‘é?;g;:;que :o 1"18;; e;"ch card e~
and to improve the level of security - 2

generally. This acceleration resulted in - m:f:y“em x:rl?u:l:g:::&zﬁ?;f _ ¢ IR (A
the promulgation of an emergency final = rming ot Al 2 In
rule amending the preboarding - - - mcgrove a&aug?h 8 : ech‘;lty g;o lert ;
screening procedures contained in Parts 31’;;(1:‘5:": 1as denr{ec? tco aseerso:'l fﬂho-“* >
108 and 129 of the Federal Aviation P ; : 'Af

48508: _.attempts to use an invalid card and to .«
Regulations (52 FR December zz'-"“ eatabhah a log of the sysfem’s activity.

required by that emergency regulaho‘x:x""' The notice intentionally did not address -

Yoy weme o the details regarding the actual locations *
:&ig:;;? g?getg;‘:;r:;:z?:ﬁt ' - “of the card readers and the operational

airports, on March 11, 1988, the FAA S 7 methods to be employed by the system

aking~ since each individual airport would
}ifﬁﬁgerf§';°§;’_§,p(’;§§§ego§;ﬂﬁnmh 1% 5 employ a system specific to its needs.

%~ In Notice No. 88-8, the FAA proposed -~
1986). That notice proposed that sirport a 4-phase schedule for airport operators

to’submit to the Administrator *

<.

o

[

teri to submit to the.
cteria b reied o mhmit - 2 e g
inclusion in their approved security: - --- The phases were based on the total
programs, amendments to their .- - - “number of persons screened annually at
programs that ensure that only those an airport. (The preamble to the
persons authorized to have access to ~: Hh P"°P°°ed rule incorrectly stated
secured areas of an airport are able To g

such access is denied immediately to ~_ The notice proposed that, upon
individuals whose authority to have's =% apgmval of the amendment by the Jd
access changes. It further proposed that  Administrator. airport operators wo

the program provide for a means to . _ fully implement their systems within
dxffgrerﬁate 'l))etween persons .7 months from the date of approval. |
authorized to have access to only a - ?: However, the Administrator could allow
particular portion of the secured area -~ . uptoan additional 8 months for

and persons authorized to have access - . implementation of the system at certain
only to other portions or to the entire - locations on each airport. The intent

» Was to ensure implementation at the

secured area. To provide this increased -
most critical airport locations and to

control of locations on the airport, the™
FAA proposed in Notice No. 88-8 the allow additional time for "

installation of a computer-controlled : *’ implementation at locations that providé
card access system. The notice also_:. . . 8ccesslQ p\ore remote locanons on the
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" Discussion of Commants ~

" Asof May 31, lmmeFMrmved
j-*122wntten commentsmrespomew Py
" Notice No. 88-8 from brganizations -’

s

: represenbng the @viation industry, air - -

carriers, individuals, manufacturers, and
airports. The majority of the
commenters object to the proposal .
either in part or in its entirety. They
believe the proposal to be premature .
and lacking in its evaluation of complex
issues. Numerous commenters support

" the intentbf the proposed rule but "
express concern because it lacked .
specificity about the requu'emenu and

"~ because they made incorréct ,;
- assumptions about the scope of the ,
requirements. The following discussion

is intended to address the comments
and explain the FAA's response to the
concerns identified in the 122 comments
received through May 31, 1988. The FAA
has reviewed and considered late-filed

- comments to determine if any new

. issues were raised or any significant, .-

* new factual information was prov:ded
*  “Six commenters request a 60-day
.- extension of the May 2, 1988, closing

- date for comments on Notice No. 83-6
including requests from the American
- Association of Airport Executives - -
" (AAAE), the Airport Operators Council
" International (AOCT), and the Regional ~
Alrline Association [RAA). A letter was
also received from the Air Transport
Association (ATA) in support of the |
- AAAE and AOCI requests. They -
comment that, considering the - .
* magnitude of the issue, more time i is

needed to allow for wider distribution
and discussion, to prepare addmonel =

. information concerning the costs

- associated with the proposed system,
and to allow maximum comments and
facilitate an open exchange of ideas.
The FAA demnied the requests for
extension. However, the FAA continued
to consider late-filed comments beyond -

July 2, the date on which the requested ~

extension period would have expu'ed.

- - Twelve commenters are . -

. recommendmg that Notice No. 888 be
withdrawn to allow time for the FAA."
airport operators and tenants, and other
interested parties to explore the total
.. -security problem that might existat -
airports. At least three commenters are_

requesting a public hearing which they * ; .
=" . concerns that might otherwise argue for  contained inits Regulatory Evaloaties

. be'xeve wi]l allow them to air their
* concerns and expose pertinent issues

g  thereby providing the FAA and the “;; :'

aviation community with necessary

- - information. Ten commenters ‘-

epecifically request the FAA to conduct
a study of the technology that is -
available regarding automated access
contro! systems to determine the most
apprepriate system to accomplish the -

: oblective of the proposals Several - under AIP; however, their coocem is
. commenters, including the ATA and . that the amount of AIP funding availakie
.- AAAE, recommend that the FAA ' .--_'_ would not cover all costs. Commenters
. -conduct a pilot program at several " .. -also express concern that other eirport

girparts to evaluate more reahshcany *  improvement projects would be impeded
xhe issues involved in this rulemaking. due to the diversion of AIP funds.

" While worthy of merit underless . Several of the commenters recommend
compelling circumstances, the - - . that the FAA consider making other
implementation of any of these -~ - funds available if a final rule is issued.
recommendations would result in the Lastly, the commenters state that the
postponement of a security measure short implementation schedule proposexi
intended to promote the safety of air -  in the notice could make AIP funding
transportation and therefore must be impossible due to the amount of time
balanced carefully against that goal. The needed to process such requests.
information that would be provided to - The majority of the airports covered

the FAA through a public hearing would = by this rule are primary airports. These
duplicate, to a large extent, that already  airports, particularly the larger ones.
contained in Docket No. 25568 Through . have historically funded much or most
its experience at more than a dozen _ - of their capital development withomt
major airports and other facilities, the - _Federal financial aid. In addition. ..
FAA has been made aware of most of - primary airports receive entitlement - -

the existing technology regarding . .- - : | funds each year under the AIP. tis ~

computenzed access control systems . expected that these airport sponsors
and is confident that technology is .-.:.- © would use the AIP entitlements or their
. available to meet the requirements of .. <own resources to fund required secarily

this final rule. Add.monally. the FAA - .-/ capital costs. To the extent that these -
historically has been reviewing and resources are not adequate at smaner .
evaluahng all aspects of anairpont - <.  airports and depending on the - “-:

- operator’s security program to ensure = av ailability of other funding aum:i:i

that it is commensurate with the aize. * within the AIP, theFAAwouldcum-dz_'
layout, location, and activity level of the  supporting the program with funding, s
particular airport. Consequently; the s  necessary. Since the fina! rile indades a
FAA fully expects to be involved early :* * revised implementation schedule, d:e

on regarding the scope/and designof @ .~ FAA believes that normal

system that meets the required - . -:-. within the AIP should be sufficdent o
performance standards or an approved aid airports, and a “set aside” fund is -
alternative that will comply mthths <" nol necessary, - —----~ <. .
final rule. From its historical role, as * Fifty-eight commenters are wmmd

well as its early parhmpatxon inthe >  about the costs that would be’ frvolred
process outlined in this final rule, the - - to achieve compliance with the >~
FAA believes that the requirements of - requirement being proposed. They *

this rulemaking are both reahsbc and -, believe the cost figures reflected in ﬂ:: -

" supportable. . - .iicto. ot fe7 s potice to be underestimated. Several -.

The FAA plans also to issue general commenters, including the ATA, AAAF. )
guidelines to assist airport operators in and AOCL provide details of estimated

- their selection of a system, method. ar - costs. Those organizations mdmtz ﬂm

procedure and preparation of an” >~ ~.-- the FAA cost estimates are. "~ * "
amendment. The gtudelmes alsowill -- . underestimated by as muches a factor ©
assist FAA personnel in their review -~ of 10. For that reason, the comrenters
and approval of the amendment ~ believe that the Regulutory Evalraticz s
containing an airport operator’s - --- ~- . not accurate. They also state that the -
proposed strategy to install and 7. * 7~ - regulation being’ proposed meets the -
implement a system, method, or **7" .~ criteria for a major regulation under -

- procedure that meets the performance = Executive Order 12291 and. therefore, -

standards or an approved alternative. In - requires a Regulatory Impact Andyns.

. summary, the FAA's inputand - -- - - In response to the concerns regarding

involvement at the very early stage will the estimated costs of the propasal, the
address many of the commenters’_*-~""~ FAA reviewed further the data "~ """

delaying firal action. . -:- - = - - The results of that review are refiected
Funding was another concern = :“:_r .+ _ in the evaluation for the final rule 'A . .
identified by 46 commenters. Most of <. summary of the Regulatory Evaloation is

- them indicate that the Airport '~ ~*~==-+ included in this preamble under the --

Improvement Program [AIP} would be * heading “Economic Summary.”

their only source of funding. Many -  The concerns identified by the
airport managers make reference to the = commenters regarding the

notice which states that the proposed implementation of the proposal reflect
system would be eligible for funding . the extremely tight timeframe proposed

< Ll e ;
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in Notice No. 88-8. Twenty-nine . security program and will take mlo

commenters contend that the unrealistic . account the need for operationa] °; ,L\ ,'.,‘ -
schedule makes compliance impossible .. flexibility. The FAA plans to issue ", ot

considering the time-consuming process . general gmdelmel on system ogeratxon.
involved for budgeting, désigning: =/ ~ =-- Many of the ¢ commenters ‘express - __,&
bidding, procuring, and installing 4° DT = concem for términdlogy containedin th

system. Several commenters are - 722 " notice. “Secured area” is not deﬁned in A
recommending 2 years in addition to thé _"Part 107 of 108 of the FAR. Two "3 =>7", =7

" R

time proposed in Notice No. 88-8. One commenters request a definitioni of bt .

commenter recommends that the < - ° .“immediately” which is stated in the™ ™~

compliance time for this requirement be gre'oposal to indicate when access should =

3 years following the allocation of -

dedizated AIP funds. : authority changes. Other commenters “;
The FAA agrees with the commenters  express concern regardxng the use of the

denied to individuals whose -~ = ‘< °

“ prevent serious dl.fferences m m -

implementation. The FAA wﬂl

accomplish the requested
- _standardization through the i 1uuance of
% guidance 1o the various PAA' reg:ons for

dissemination to the civif dviation *

. security inspectorss’* 7 7Lt f_‘;_‘r;r'fu
A number of Commenters express S
_ concern that individuals who ordinarily. |
have access at several airports (such as
“crewmembers or officials of 8 7, "
multiairport jurisdiction) wodfneed a
card for each airport. At least ﬁve
commenters recommend that a

RSN
. s

,,,,,

regarding their concerns about the: -: : - word “airports” versus ' au'port A commonality exist among t.he systems toe :
implementation schedule propobed in' ., operaton" in the préamblé td Notice No. - ‘preclude possible ¢ confu,,on and ¥

Notice No. 88-8. Accordingly, the final'~"* 88-8. Twent'y commenters are concemedv

rule contains a revised implementation - ~about an apparent conflict that centers
schedule. The revised schedule .- - around the airport operator's: - " - - '_'
constitutes a significant change from the - _responsibilities for seurity under Part
Thirteen commenters express concern . Part 108 who have entered intg ==~ >
for the effectiveness of a system that_ + - exclusive use agreements with airport -

airport operators might be forced to._ .. operators. The commenters irge tbe T
k :.

implement if they are subject to the <« -". FAA to clarify this issue before: i
sckedule proposed in the notice. 1f 269" procéeding with a final rule. One = **

airports were required to comply with- - - . commenter requests ltandardxzanon by
the schedule as proposed in the noﬁce. - the FAA in its mterpretahon ot‘ a ﬁnal
the overdemand for qualified vendorl e AL T v R - T
would require using mexpenenced ~ - The FAA lntennonally dxd not deﬁne

“ontractors and companies. The-. “secured area” in'the notice, nor is it -

ommenters are in favor of extendmg_--: % defined ix the final rule. To do so could n
Vhe time period for implemeéntation’since  result in the compromise of airport - .
compliance with the proposed schedule : operators security programs. Use of the-

could have a detrimental effect on the . term “immediately’ is intended to stress .

system quality and reliability, especmlly _the urgency. with which an airport =& v 4.

. at medium- and small-sized airports.: <~ _‘ operator should act to deny access to‘

- The FAA considers these toncerns to “secured areas by unauthorized .5 "t ’L “procedure in Fesponse to the co mment . g

. nationwide umfortmty is not pracncable

be valid, and as stated above, the " individuals. The preamble to Noﬁce No
- schedule contained in the final rule i u .- 88-8 used the phrase “in's matter of > < -
revised. Current data indicate that 270 .. ' minutes.” Although the FAA has not’. _:

airports would be required to comply ; ~ " further defined this term in the final ru]e.

with a final rule.. - :.~« = . - the FAA believes that the time interval -
“The performance standards . - . “should be the reasonable minimum time .-
associated with a computer-controlled necessary to adjust the database to ... =
card access system causes serious - - deny access to an individual. Régarding
concerns for at least 14 of the _-- ~~ .  the use of the word “airport,” the FAA :.

commenters. Nine commenters believe agrees that the preamble statement ~...- -
the time-date requirement for controlling referenced by the commenters creates

access to be impractical due to. . - confusion. However, the proposed rule
 necessary adjustments inwork ... ~ . and the final rule clearly establish that ~
- schedules to meet demands: Their. - . the regulated entity is the airport;»7.: -

_ specific concern is for the impact it will  operator. Finally, the FAA does not view
have on day-to-day operations; eg.. . . the use of the term “airport operator™ as
reassigning staff personnel, uling_ _—:5 being inappropriate notwithstanding - _:-

that an airport operator may have .- : -

working overtime, and changmg entered into an exclusive use agreement

workshifts. - with an air carrier. When entering into .
If a computer-controlled ¢ card system  an exclusive use agreement, the air

is selected by an airport operator to _carrier must accept the controls and

meet the requirements of the final rule, procedures levied upon it by the airport

the FAA anticipates that the system _  operator. In such a case, the airport
would be designed to have unique. operator may be required to establish .
~oding for each card so that the.* "=~ " additional controls or modify e.xlstmgm

ymputer can be reprogrammed in-~ . =" " ones for selected areas of an airport to
inutes to revise the access authonzed comply with this final rule._ .. , ..
" by a specific card. Such details wxll be _, . The FAA agrees with the commenter G

developed in the context of the™ =* * who requests that the FAA standardize’
amendment to an axrport (1 approved “: . its interpretation of a final rule to

.""exception 31 })‘roposed in Notice No 88-
8,

inconvenience ltemxmng from indmdual
systems which deny access to the above

_individuals. The commenters, in | .

: . d that the FAA™ 575
language proposed in Notice No. 88-8-:3.- 107 and those of air carriers subjéct to z Roonce:Wgommend fhat the ok

requlre access control systems\that are’
“compatible on a national basis.
The FAA does not agree at this time .
" that imposing umforrmty is warranted., i
~First, it would require 1mposmg a ...
uniform type of system, e.g7 a _computer- .

. controlled card system.. Moregver, ..

R
i

.. . requiring each airport to have a nystem,, .

with nationwide capacity and. -
.. compatibility (capable of storing S
. hundreds of thousands of names) would -

Jbef

i drives system costs up’and would beneﬂt ol

only a small segment of the individuals

. who are associated with the regulated . -
' entities. Moreover, since the finalrule ...
. expands the’ opportumty to use an;' %
- altemahve system. method, ¢ or ol

. However, an eﬂ'ort is underway to study.
" the feasibility of an access system thh
‘multiairport capabilities. The FAA. -
"anticipates that operat]onal lssues Wln
be identified in'the studye,., o
Twenty commenters address the i xssue
. of alternative access control systems .
“that provide an equivalent level of .~ ..
security. Many of these commenters, .
including operators of small airports,
state that nonautomated systems should -
- be permitted. They believe that the ..
requirement for the alternative to have
_ the same capabilities as a computer-
_ controlled card system is too restrictive,
' Ten comments were received from -
people who are in the busmess of
providing systems for access control. -
The intent of these commenters is to
make the FAA aware of technologies ,
that are available, and, more -
importantly, to recommend that a final
, rule not require one type of system .-
le"allowing others tobe'used by .. .. . .

, The FAA agrees that in addmon to.
the specific technology identified in - .
Notice No 88-8, others may be avaxlable



http:teff0.!J.18

o ’T‘i“w-r«’}
_.'«‘:z'.‘a-ﬁ P

’l;uﬁem :)(egujahons M.,_‘SB

A, -y ¢l wdme k,?‘—-w'“—."n‘!"lh--” {r- . et A A

to meet the objechves of t.ho proposal. ™ {evel of sécurity anticipated by“!he FAA

The FAA also envisions that operators - through the'final rule can only be -

of the smaller airports may be able to obtained via greater discipline of
"~ meet the requirements of this final rule =~ personnel and more training on security
.evaluation'of different airports to <~
determine the scope of security needs
and to give consideration to the
complexity of operations before
effecting a rule to require all airports to
-have a complex and expensive -

- hardware installation. The ﬁnnl ruleis ~—
revised accordingly. SRR
" The lack of speciﬁc:ty regurdmg the
: doors, gates, or other locations that
> would be involved in the -
i implementation of the proposed system -
-is of concern to 24 commenters. They computer-controlled system.
‘] - contend that the number of access = <.~ . The FAA agrees with the commenters
1] - points to be controlled will significantly . and recognizes that security varies from
impact the cost of the system. They also  airport to airport. The final rule is
- express concern about the applicability ' - revised to permit FAA approval of an

TP
.

17 -+ of arule'to those points that give access alterhative system. method, or -
* to various suppliers who are making ™ “ rmcedure that provides an appropriate
daily deliveries to tenants in a restricted vel of security commensurate wuh an

airport’s needs. - -
At least three commenters express
_concern that Notice No. 888 does not
" address the impact on fixed baoed

area and to the current escort . <si:. .
‘procedures that provide construction -
workers with daily or temporary access -

to restricted areas. Seven commenters .

R e

Wt
vy

~¥1 - believe the proposal to be in oonfhct i> - operators (FBO) and request --:%T
B with fire codes. - :* ~ <-:l - - = - clarification of this issue. Eleven
L " For the same reason that "eecnred . commenters express the same concern
R "area” was not defined, the FAA was not for general aviation (GA) operations.
~'{ - specific regarding doors, gates,and -~~~ Upon adoption of a final rule, the :
- other locations to be controlled. To do - -airport operator would be the regulated
-t s0 would compromise an airport .=.-~ 3 party. As tenants of the airport, FBO's
%] . operator’s security program. For dmt <-* - and GA operations would be subject to
- -z _~-reason, the FAA specifically requested - the control procedures identified by the
273w that airport operators not discuss in - -3 -airport operator..- "= o
- - their comments specific details Bf Ay - Beventeen commenters state that the

. current or proposed secufity ; ﬁqmred system will not preventa --
arrangements. The PAA-planned wE%s. person from violating security measures
. guidance for the various FAA regions ~ 3= If that person has such a desire. At least
* will assist the FAA personne} and - K " three commenters state that the required
-airport operators in the identification of .. system will not prevent the PSA Flight
those access points that should be .:wt 1771 type of tragedy.
subject to control by the system, -+ z-«
method, or procedure required by this > - final rule-amending the preboarding
final rule. The FAA does not envision & b screening procedures complemented by
_that every door or other access point 7 " the requirements of this rule to require
will need the enhanced access controls. airport operators to implement a
In response to the concern regardm,g 7% positive access control system will
. suppliers, the intended effect of the ... substantially increase the overall level
“ requirement proposed by the noticé wﬂl - “of security and will minimize the
- not allow the FAA to consider the : ‘likelihood of a PSA Flight 1771 type of
- _inconvenience of such a requirement to ,utuaﬁon o
any one group. Escort procedureo are "7l Finally, 11 persons comment that the
. associated with an airport's ¢+ "*=%.. F-- " proposed regulation will, at the very
- -identification system, and Notice No. .7~ ° least, enhance security to a minimal
. " -88-8 stated that the proposll would_"7.- - degree. They contend that in some cases
. -supplement, fot replace, an exming RO security will deteriorate if all issues
+* -identification system required by an involved at any one airport are not
.. airport operator's security program.~::_ . considered in the system deslgn and
. Escorting of persons will continue tobe implementation. - -
permmequnder the rule.”. ¥z 3%.52 1% > The FAA believes that the ﬁnal rule
Twenty-nine commenters otn(e that 7= will enhance airport security beyond a
) the complicated and expensive - minimal degree since its intent is to
. automated security measures proposed - preclude access to secured areas by
-~ by the nohce are not necessdry at small < <* 'unauthorized persons. Since the ' * =
" airports sincé small airports experience ° commenters did not identify the specific

N

) " -different types of problems than do large™ _issues to be considered to prevent a
L airports. Nineteen commenters J.Arx ~5s deterforation of security, the FAA
specifically state that the current .. cannot adequately respond to that
- concern.

procedurea are adequate and that the T

,»L\-,

.- with minimal or no computer-assisted = "issues. Six ¢commenters recommend an

. Thé FAA believés that the. emergency

. other than automated systems.

Mttt

’
Discussion oI d:eRule gt N«vgs .

After consxdenng the comments, the
FAA is amendmg Part 107 to add a new .
§ 107.14 10 require improved access - -
control to secured areas of certain - "
airports. The final rule revises the -
proposed rule in several significant
respects as a reuult of the comments
received. -

Section 107. 14(0) Paragraph (a) of
§ 107.14 is revised in three ways from -
the proposal. First, the amendment to an
airport operator’s approved security
program is to be submitted to the
Director of Civil Aviation Security
rather than the Administrator. The
substitution of the Director of Civil
Aviation Security for the Administrator
has been made throughout § 107.14. -
Second. the last two sentences of
proposed paragraph (a), dealing with the
timeframe for implementation of a ™~ -
required system, have been deleted. The
implementation schedule is found in =~ °
paragraph (c) of § 107.14 of the final rule -
and is discussed below. Third, the "~ "~
requirement of paragraph (a) that
certain airport operators submit, for

approval and inclusion in their approve'd N

security programs, amendments that -
provide for the Installafion and use o{ a
computer-controlled card system for _ |,
access to secured areas of the tnrport.
has been modified. Paragraph (a) now .
requires the installation and useofa - .
system. method, or procedure that meets
specified performance standardsto | .-.
control access to secured areas of the - -
airport. This change allows the .. ¢ -
installation and use of systems, . -
methods, or procedures other than . -
computer-controlled card systems which .
may be currently available or that .-/~
becorme available in the futureas . - .
technology evolves and that meet the -

2

_ performance stardards. . =

Section 107.14(b). Paragraph (b] of
$ 107.14 addresses the approval of .-
alternative systems, methods,or :'«: -«
procedures. The final rule reflects major ™
changes from the proposed rule as a
result of commeants received. Approval ~
of an alternative under the final ruleis
not tied to having the same capabilities
as the system, method. or procedure
meeting the performance standards of
paragraph (a). This permits approval of v

However, the critical element for
approval of any alternative is the same -
in the final rule as it was inthe ='-: .-
proposed rule; the alternative must - ~
provide an overall level of security

equal to that which would be provided

by the type of system, method. or
procedure described in paragraph (a).
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ST Operalors of Phase

.- .approach and the timeframeés fof :%;
1.~ "airports subject tb each phase fo snbnm i
* their amendments. Airport operators:; ..

-

... amendments by 6 months aﬂethe""

. includes an implementation schedule.
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Secaan 107.14fc). Pamgraph (© of the
proposed rule sets forth the schedule for”-
airport operatars to submit the -
amendments 1o their approved teuxrity

.l.a

~ programs required by paragraph (a) or

[b). The final rule retains the+phan.

{‘.4
:

may submit their amendments priotto s
the date reqm.red by this ﬁnnlrule. For -
example, since same airport operators -

- will be able to meet the reqmrements of -

the rule without installing a system,. -

" method, or procedure that meets the..

. must submit amendments by 12 months

performance standards of paragraph (a),”
and will be able to meet the intent of the
rule on 8 much faster hmeframe. tbey,| c
are encouraged to submit their plans '

" before the dates reqmred by the ﬁnal

_ rule. S
an-goﬂs. whete.

" 25'million of more persons are screeped
annuslly or as designated by the , * "~
Director of Civil Aviation Security, must
submit amendments by é months aﬂer .
the effective date of the final fale, " = -
Operators of Phase IT airports; wberc T
more than 2 millfon persons are '

-a——,."r"

screened annually, must submit =~

effective date of the final rule. Operntors
of Phase III sirparts, where 500,000 to 2
million persons are screened annually,

- after the effective date of the final rule. -

Operatots of Phase IV afrports, where

' less than 500,000 persons are screened -

annually, must submit amendments by

".,12 months after the effective date of the -
- finalrule. <« : -

LIRS .*_._.-.,:.....u

Paragraph {c] of the final rulé also- -

e

The implementation timeframe, which -

was in paragraph (a)oflheproposed >

" major respects. Firsy, the -+ 70 -
- unplementahonschedulehnowlmked——-
:-tothe)baou.lheﬁulmbmvﬂe.‘ %

l 't'-‘:aﬁ'pomOpenm.oIPha

’

rule, is substantially revised in the final °

« - rule. The proposed rule provided that -~

“the system must be in use within8:-" %

" months™ after approval of an airport == -

operator's emendment to its approved -
security program. The proposed rule .
also provided for an additional 8 months
at certain locations on an airport. The -
short timeframe of the proposed rale...:-~~:
applied to airports in all four pbases.r..

The final rule is different in aevenl

4—

. é-,‘ e

" that the system, method, otprowdurr

must be fully operational within 38 -- :

... months -after appreval of an airport—;.--
.operator’'s amendment to its approved A

- security programonly at Pbasel o« 3 -

'(d) 18 included in the final rule to - - -

el dadad

" airparts have 30 months. The appmved '
amendment for each airport shall .
specify how the system. method, or

, procedure will be fully operational . . -

- within the appropriate timeframe.

, Finally, paragraph (c) bas added
langmge 10 address the situation where
an existing airport becomes subject to - -~
the requirements of § 107.14 after the
- effective date_of the final rule. The .

* timeframes for such an airport operator -*
to submit an amendment {0 its approved
security program and to specify that the
system, method, or procedure must be
fully operational depend on the phase
that is applicable to the airport.

" Section 107.14(d). A new paragraph

2

address the situation of brand new
airports commencing operations after
December 31, 1990. it is FAA's view that
new airports should meet the -
requirements of section 107.14 when

they commence operations since the
improved access control requirements of
the rule can be included in the design for
these new airports and at a lower cost,
than a subsequent retroﬁt.

e

-'; EconomkSmnry

The foﬂowingua summnry ofthe )
final cast impact and benefit assessment
of this rule amending Part 107 af the ..
Federal Aviation Regulations to pm\nde

. enhanced control of access %o secured -

- areas af certain US. airports. A full - -
regulatory evaluation has been mserted
into the public docket | for lhu -
mlemahng.r‘: e o e

For purposes only of this evaluabon." -
tbe projected economic impact of the

rule is based on the costs of installing: ..
and operating a ¢:(nnputer-c:cmtmlled~ 3"
cardacceulyltm Other access ~.- -
< contro] systems, methods, orpmoedurel
may be permitted as a means of -
- compliance with this rule subject | to tbe
.approval of the Dn'ecto: of Civil , -
Aviation Security, . 42 dsimor:
~ Fifty-eight of the 122 written
comments received as of May 31. 1988.
in response to Notice No. 888 pubhshed
in the Federal Register on March 18, -
1988, pertain to the economic impact of o
. .the proposal. These comments were
1ubmmed by tndustry auoaahnm.
" individual urpoﬂ authorities, air -
services, and producers of mrpon

» ‘security equipment. The vast majorlty cf

. - these comments generally state that the- <
FAA had underestimated the total coau -
. -required for. comphance mth thc.‘
propoaed rule.< - S

PEas

“. -

<: for sirports of each phase remains as

‘ fmal rule:

- - w-‘-—re

pomta reqmnng enha.nced umtrol at -
airports.
The FAA han carefu.lly rev:ewed its

A~

own cost estimates in light of comments - -
received and does not agree thatit - -~ -
-, underestimated the cost per access

point. The FAA's estimates of design, - i
testing, hardware, installation,
maintenance, software npdate, and

S

«secmtycardrepht:en&zntcosbm"»{;_ '

based on price quotes of manufacturers *
of computer card access systems. Cost
per access area will differ for airports of
different sizes, due to the large number
of variables in required equipment,
labar and maintenance and structural
alterations associated with retrofit of »
existing systems. Thus, it is misleading -

to estimate total costs of the proposed

rulemaking based on the cost per access
area of one or two airports, as was done
by some commenters. ;.3 ;s twrt
Regarding the number of access™ .-
paints the FAA believes that several -
commenters misunderstand the scope of
the proposed rulemaking and have: =7
therefore overestimated the sumber of* - -
access points that the rule would requm-
to have enhanced access controls -
{system, method, or procedure). In == -
determining the number of doors that "
would be affected, the FAA did not "
envision that every door ina tenmnal .
area would need to be so contralled: ¥
Rather, the design of many airport -
buildings permits a ﬁmnehng through
effect which would minimize the numbel‘
of doors requiring such enhanced ~- 1" <
control. In general, funpelling persons i«
through a single point with enhanced o..f

" access coptrols to an area would -

eliminate the need to bave such contro!s
~ at subsequent doors. . et
Therefare, for its economic analysxs of .
the final rule, the FAA has not fevised -
its estimates of the average number of
_ access points that would need !obe 3
controlled in the four categoriesof ©
airports. The number of access pomu

follows in the ec_onomnc analysxs of the

LT ~ -

" PhaseE 128 acceu pomu
Phase IL 80 access points
Phase I Z5 access points ;~-

- Phase IV: 10 access points -

- Several airport operators comment -’
mat the cost of the required security -
measure described in Notice No. 83-8is
excessive and would impase a heavy
> financial burden on them. The FAA
these concerns and has--

- W
‘Many of theoe eommem: are premxsed," thérefore emphasized in the final rule

T~ -

naixpmu—u~on twp basic assumptions: {1) That the..¥" that an airpart operator nay subrait an’ V '
“have 24 months after approval of the —.»=- FAA underestimated tha cost petaceeu\ amendment to its security program | for
e amendments 10 their approved security <~ point. and (2) that the FAA -~

approval by the Ditector of Civil -

progmma. Operamu of | Phase mandN—- unde.reshmated the number of accesm1 ey Av:ation Secnmy. vlnch doea not‘

.‘.
BTSN
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' controlled access ‘systems at 270

_ for the lo-year evaluation period. ﬁ'om
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necessanly requh-e a computer card or
automated system. The Director of Civil .
Aviation Security may approve such an
alternative system, method, or .
procedure if, in the Director's judgment, .
it provides an overall level of security
equal to that of a system, method or
procedure meeting the performance
standards outlined in the final rule. .
These performance standards, although
stringent, do not specifically require use
of a computerized or automated system.
-._In addition, the implementation
schedule for affected airports has been
revised in the final rule to allow more -
time for compliance, particularly for .
medium- and small-sized airports. One -

Pned g

positive effect of this change may be to .

spread up-front costs for installation - -

over a longer period of time, easing the - -
o :pecnﬁed in this rule for airports of the

burden on many airport operators. i

..—l' R

-

e

This anaI) sis of the costs of

compliance with the final rule is

premised on the assumption that all 270
airports will install computer-controlled
card access systems. In actuality, many

. airport operators, particularly of
. - -. medium- and small-sized airports in - ,;
* . Phases [l and IV, may install ...
" . alternative access control systems, . ../,
" . methods, or procedures, with the . 14 «4‘.@ review, there are 17 rather than 16 -

approvat of the Director of Civil .

costs in this analysis. .77 -
Estimated costs of lmplementms :

airports in the United States, in

accordance with the specxﬁcatxons and o

revised achedule of new §107.14, are .,
$169.9 million in 1987 dollars, and 3119 1
million discounted present value ', __ ;=
{employing a 10 percent discount rate),

. -.-\..- P .-ﬂy - e

1989-1998. For Phase | airports, average
"hardware and installation costs are -

- expected to be $1.465,600, with average

- annual recurring costs of approximately
$126,600. For Phase Il airports. average
hardware and Installation costs are
expected to be $732,000. with annual
recurring costs of approximately $88,730.
For Phase III airports, average hardware
and installation costs are expected to be
$245.000, with annual recurring costs of

approximately $42.968. For Phase IV . - -

- airports, average hardware and
installation costs are expected to be
. $56,000, with annual recurring costs of

- < approximately $3,100. Table I shows the

total of these costs by phase of airport
. and by year for the 270 airports affected
by this rule.

The revised implementation schedules

- four phases, permitting installation, ' a--
. -7, maintenance and labor costs to .- -

" commence later than indicated in the
" Initial Regulatory Evaluation, have the
- effect of slightly reducing the present
value of total costs. Nonetheless, overall
: estimated costs of compliance have
... increased from estimates in the Initial
Regulatory Evaluation, as& result of an -
-+ increase in the number of airports in -
+..-each phase. According to a recent J

.. airports in Phase L, 54 rather than 48

- Aviation Security, that may prove to be .. girports in Phase 1, 46 rather than 45 .
" less costly than the computer card .
~ systems. Thérefore, the actual costs. of
. this rule may be less than the estimated

airports in Phase III, and 153 rather than
160 airports in Phase V. .

;B” ﬁu P r._<. . -:_ ‘v-A . - o~
- \The pnmary beneﬁt of thls fule will be ~
" the prevention of potential fatalities and

~ injuries and the destruction of property
‘resulting from & criminal act or an act of .

;. air piracy. The tragic losson December )
. 7,1987, of 38 passengers and § _

_crewmenbers aboard PSA leght 1771
serves as a basis for focusing on the ~
= type of catastrophxc event that may 1 be

17‘:...- ST

.& -

" TasiE] —Cosr OF Commn-Conmou.so CARD Accsss "SYSTEMS FOR YEARS 198 1998 RN

v

prevented by adoptmg new security
regulations. It is important to recognize
that the PSA Flight 1771 incident
involved a smaller aircraftand .
passenger load than a typical Part 121
air carrier operation. If such a criminal
act were perpetrated in a larger or more
heavily loaded aircraft, the casualty loss
would have been significantly higher.
The estimated $119.1 million cost.

" (discounted present value] of this rule

. can be recovered fully if one incident,

involving the loss of 170 lives and a
wide-bodied jet transport of the type
typically used in domestic operatigns, is
prevented as a result of requiring

* improved security programs at U.S.

- airports during the 10 years following

adoption of this rule. This determination

" is based upon a minimum value of $1.0

b Bl 1 ‘ rSE *~_ B

.. million per life saved, used in FAA

.. regulatory evaluations, and an aircraft
hull value of approximately $30.0
million. discounted from the middle of

« the 10-year evaluation period to account
for the uncertainty of when such an
incident may be prevented.

Regulatory Flexxblhty Determination
This amendment would affect 270 of

- the 427 airports subject to the security '

provision's of Part 107. The FAA's small
. entity size standards criterion define a -

small airport as one owned by a county, =

. city, town or other jurisdiction with a -
population of 49,998 or less. Applying

the FAA's size threshold criterion, 76 of

the 427 airports are small. Since only 22
- of the 270 airports that would be -
~ required to comply with this propo sal
are small, the requirement for the .

. e

- enhanced access controls will not affect .
" a substarnitial number (at least one third) .
of the 76 small airports subject to Part =

. 107. Therefore, this final rule will not

- have a significant economic impact,
. positive ornegative, on a substantial .
. number of small entities.

me Lo Re sy .

»

-

! Recumng annual costs include security access card replacement, computer maintenance, software update and support, and additional labor. Recurring costs

aiso include card readers maintenance every 4th year.

* One-time installation costs include planning and pmcuvernent of mpmers. penpheral equnpmenL card readers, uecumy ‘access ca!ds- engineering site survey
and desgn, and Manager/Oporator trunnng. J.-nn zaltee o

IR P T X V-

v

LT T T el URMETT L  Phase | Phase N Phase Bl .| Phasefv | Total Costs

’ L] - T . o L
1989 pulolbrt 1$0.444,067 | $13.417.820 ; $22.861,967
1990 18,509,133 | *24312420 | 35359491 | .. .. “ag.271.044
1991 ks " 11,889,000 | * 14,430,420 25648,997 | 22,066.411
1992 - : CEESRARES - 1,989,000 |. - 14,548,420 35,646,991 * 8,698,050 20.882.461
1998 e e . 1 . 1980000 | _ 4548420 11890326 | : 1359550 | --¢6,787.294
1994 e D2 T 2641800 | | 4548420 1890324 | .- - 359,550 | .- 9,440,084

- 1995.... s ne T I 1989000 | - 5.520,420 “1,890.326 | ~ "358.550 9,759,294

1996..... S - 1,989,000 4.548,420 ‘2235324 | ' “818.550 9,591,294
1907 i TR Iy T ¥ 1,889,000 | -~ 4,548,420 | = 1,890324 | {1 (350,550 | -y 6.787,294
1998 IR, A I L T~ S I ;2841800 | . -."4548420 | 71,890,324 [. 3 350550 | " §.440.084
Total Cost (1967 doliars) 120> S5 il ol R i 45,260,800 84,971,700 28340416 | ~ 11314350 | 165887266
Totai Cost (present value; 10% discount rate) R « 33,345,586 86,267,176 18312651 | 7.226.45 "116.149.858
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Vrade Impact Statement - - » - this rule is considered uigniﬁcax:lt under - (b} The Director of Civil Aviation - :
.. ..~ the DOT Regulatory Policies and <=~ ... Securify will approve an amendment to - -
is rul :

xm?a]cst ::‘eu.l:;: 5;;?&&:::?;10& A;' Procedures (44 FR 11034; February 26, -~ an airport operator’s security program- -
US. firms doing business overseas and™'~ 1978). A copy of the final regulatory. »..>-.. that provides for the use of an - s T
foreign firms doing business fn Y e eévaluation of the rule, including a4+2s.i = alternative system, method, ars. .+ -=n - ‘; s
. United States. This amendment affects 2 _Regulatory Flexibitity Determmaﬁon‘w proced'nrerf in the Directar’sjudgmenf.’ T
’ =< and Trade Impact Arialysis, has beext" t. the alténwﬂvewoul&pmwde an overall™"
. placed in the docket. A copy may be i level of security equal to that which -+
- i obtained by contacting the person $1u0% would be’ provided by the system.” t..c.

only certain domestic airports sub;ectt
Part 107 of the FAR. Since thereis
virtually no foreign competition for the

1 . R
services provided by U.S. domestic . -~ - identified under “FOR FURTHER - ..--= %23, method, or procedure describedin "
airports, pl;;re is exgected tobeno . .. l; INFORMATION CONT'AC': o ‘(f paragraph (a) of this section” - -1 -~ -
impact oo trade opportunities for either ¢ List of Sub)ects in 14 CFR Pan 107 (c) Each airport operator shall submit -

US. fi-ms ove-seas or forexgn ﬁrms i .+" the amendment to its approved security
the United States. _ g Transportation. Au aafety Safety -ce’ U program required by paragraph (a) or (b}

Aviation safety, Air transportation, Alr " * of this section according to the following’ -
Report;ng and Recadkeepmg sism i carriers; Aircraft, Airports, Airplanes; %< schedules: 4~ m..,(.«,_wﬂ,-..,.u_, C€laTad
The requirements in the curren H‘mk"??:' Axrhnec,‘Avxation secunty Secured 215%5: (1) By Atighst 8, 1089, or by 8 months'*’

regulations (Part 107) for an airport™-=-"i-" @reas. ~-1- .. .- ' T 1_" hd ? afterbecommg subject to this séction; >
operator to submit an airport security - » The Amendmm o ,..:; L T rhghz;verlﬁs’ later, for alrpoﬂs whir;_ af
ogram and amendments to the FAA <. 5 oo lea million persons are screen ,
tP;r g‘:proial vaverinapprgvedobyethe» ef-:*- Accordmg!y. Part 107 of the Federal” g% annually or airports that have been ™ ;; --'f-; :
Office of Management and Budget =% 7% Aviation Regulations (14 CFR Part 107F- ¥ designated by the Director of Civil = ...
{(CMB] under Control No. 21200075, - ", xs amended as fol]ows R K -. <= »Aviation Security, The amendment sball
Pursuant to this final rule, the FAA “'¥¢ - e specify that the system, method, or - .
forwl;nr&edoan amendmex:t toernbd N& 5 PAHT 107—“"“0'" SEOURIT!u t=.2" procedure tust be fully operationa* < -
2120-007S to OMB in accordance with—~> - 3" “xi: within 18 months affer the date on=” = .

R X The authonty c:tahon forPaH 107

&‘i;’ 3£em°;‘l‘)_kgi‘g“°° Ac‘e‘:{‘fm . continues to read as follows.; :;}}';ha;;;v"zgr; Wer:;c’pr;: amengmem
96-5 approved the .13 2

FAA's amendment of Control No. 2120— Authority: 49 US.C. 1354, 1356, 1957 1358, %' approved by the Director of Civil-

j _"‘"m

- g and 1421; ﬂU.&(‘.lOB[g)(Revned.Pub L =:* Aviation Security, - ~ - -tm=i® 7
0075 on ]anual'y 3 195_9 97—449' }cn?_l_lyLIZ. 1883). &= Lapimes g - 7=, (2) By Angust,:. 1985“0:' by é mon!hs 5
deralism lmphﬂﬁ‘ml O . gdm‘ new “07 u 10 read ;i .~ after becoming subject to this section,,” = - -
s The FAA believes thaf’ au'pqrt ' follow( “ﬁ‘ f”‘“ _"..'_’,’ y ~+&7 whicheveris later, for airports where > 7 "

operators and spansors will not be = -*" . more than 2 million persons are y
“gdﬂly burdeneg by the reqmrements of « §107.14- Access control syshm. **' screened anmrually, The amendment™. <= -
the final rule based on (1) the "} 337 =  (a) Pxcept as'provided in paragraph = - shall specify that thé system: method, or “
availability of AIP fonding; (2] potential * (b) of this section, each operator of an -+ procedure must be fully operational -~ - -
lower costs associated with alternative = = airport regularly serving scheduled ;= ; ‘within 24 months after the dateon~ - *" " .
systems, methods, or procedures; and (3] passenger operations conducted in - - -2 which an airport operator’s amendmeqt
the extended implementation schedale ~-~ airplanes having a passenger seating:~_ . to its approved security programis . "0 -
providing amortization of installations . ~ configuration (as defined in §108.3'of - -~ approved by the Directar of q‘nl B
costs. On these bases. the FAA has *7 * this chapter) of mare than 80 seats shall* - Aviation Security. ddme =
determined that this regulation : willniot . * submit to the Director of Civil Aviation (3] By February 8, 19% or by 12
have a substantial direct effect’on the. ~ ~~ Security, for approval and Inclusidn in **' ‘months after becoming subject to this”
States, on the relationship between the | its approved secirity program, an .. -. section, whichever is later, for airports .
National Government and the States, ar _ amendment to provide for a system, = - where at least 500,000 but not more than ..
on the distribution of power and = ~*7" ~ method, or procedure which meets the * <. 2 million persons are screened annually. °

responsibilities among the various fevels - requirements specified in this paragraph ~ The amendment shall specify that the

of government. Therefore, in accordance  for controlling access to secured areas system, method, or procedure must be
with Executive Order 12612, [preparation of the airport. The system, method, ar fully operational within 30 months after
. of a Federalism assessment is not - " procedure shall ensure that only those the date on which an airport operator's
7 warranted. T - oS *"1: T3 persons authorized lo have access to—=. ~ damendment to its approved security -
Conclusi - T secured areas by the airport operator’s program is approved by the Director of -
onciusion security program are able to obtain that  Civil Aviation Security.

Far the reasors discussed in the: .~ -~ . access and shall specifically provide a (4] By February 8, 1990, or by 12- -
preamble, and based on the findingsin - means to ensure that such access is months after becoming subject to this™ -
the Regulatory Flexibility Determination  denied immediately at the access point : section. whichever is later, for airports
and the International Trade Impact -’ or points to individuals whose authority ~ where less than 500,000 persons are - -
Analysis, the FAA has determined that to have access changes. The system, . screened annually. The amendment
this regulation is not major under - method. or procedure shall provide a shall specify that the system, method, or
Executive Order 12291. In addition, itis - means to differentiate between persons  procedure must be fully operational
certified that this rule will not have a authorized to have access to only a within 30 months after the date on
significant economic impact. positive or  particular portion of the secured areas which an airport operalor's amendment

»gatlive, on & substantial number of - ~~=-: and persons autharized to have access--  to its approved security program is
all entities under the criteria of the .- = only to other portions or to the entire - — - approved by the Director of le
“Nmlegulatory Flexibility Act of 1880. ~ - - * secured area. The system, method, or - - Aviation Security.
Because of the substantial public- ... . procedure shall be capable of limiting an. . {d) Notwithstanding paragraph (c} of
-z interest resulting from Notice No. 88-8, - . individual’s access by time and date. this section, an airpart operator of a
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!‘lgwly constructed airport commencing .
initiel operation after December 31, ~--.- "~
1990, as an airport subject to paragraph -- = <-.-.7
(a) of this section, shall include as part 2. .~ =
of its original airport security program to -
be submitted to the FAA for approval a
fully operational system, method. or .
procedure in accordance with this
section.

Issued in Washington. DC, on january 3,
1988,
T. Allan McArtor,
Administrator.
{FR Doc. 89-27% Filed 1-4-89: 9:48 am}
SILLING CODE 4990-13-8 .~ - co-




ATTACHMENT B

A Memorandum

US Department
of fransporiation
Federal Aviction
Administration
SubjectATIP Funding of Security Equipment pae. 84 OCT 1923
Reply to
FromDirector of Civil Aviation Security, ACS-1 Attn_ of

Director, Office of Airport Planning and
Programming, APP-1

ToManagers, Civil Aviation Security Divisions
Managers, Airports Divisions

The Airport and Airway Improvement Act of 1982 (AAIA), as did the Airport and
Airway Development Act of 1970 (as amended in 1973), contains language indi-
cating that "... security equipment required by the Secretary by rule or regula-
tion for the safety or security of persons and property at such airport..." is
an element of airport development, and the cost of such equipment is eligible
for funding under the Airport Improvement Program (AIP). However, it is antici-
pated that Federal Aviation Regulation (FAR) Part 107 will rarely list the spe-
eific types of security equipment required at each airport. It directs the
sponsor/operator to "... adopt and put into use facilities and procedures
designed to prevent or deter persons and vehicles from unauthorized access to
air operations area."” To meet this requirement, the airport operator must
design an Airport Security Program subject to the approval of the FAA. Airport
operators should be encouraged to develop funding resources for security equip-
ment and installations with significant reliance on contributions from air
carriers and other lessees at the airport. However, it 1s the consensus of the
Office of Airport Planning and Programming and the Office of Civil Aviation
Security that equipment required for effective implementation of an approved
Security Program is required by "rule or regulation™ within the meaning of the
AATA. Thus, in general, security equipmert required to establish and maintain
the provisions of the Airport Security Program and specifically described or
named in the Program (e.g., fencing, lighting, ID equipment, alarms, etc.) 1is
eligible for programming under AIP.

FAR Part 107 requires the airport operator to design a security program accept-
able to the FAA. But, obviously, this requirement establishes minimum standards
only; and an operator's program could contain procedures, facilities, and
equipment that exceed those which would be required for safety and security
purposes, Therefore, any equipment in excess of the minimum required for safety
and security purposes is not required security equipment within the meaning of
FAR Part 107. While an airport operator may weigh aesthetic and other consid-
erations when purchasing security equipment, the cost of that equipment, to the
extent that it exceeds the reasonable cost of the minimum equipment required,
will not be eligible for funding. It 1s imperative that the proposed security



programs and security program amendments be carefully reviewed by the Civil
Aviation Security Field Offices (CASFO), not only to assure the acceptableness
of the procedure, but to identify that equipment, if any, which exceeds that
required for security purposes,

Where such equipment is identified, the operator should be notified and the
notification made a matter of record. 1In general, if the equipment is directly
supportive of a security procedure which is needed to make the security program
acceptable at that particular airport, it 1is security equipment required by rule
.or regulation. This rationale would also be used to decide if the equipment is
necessary and/or if its design or specification exceeds minimum standards, and
to what extent it may exceed such requirements. It alsoc must be recognized that
some equipment may serve a variety of uses and that only a part of the
equipment's use i1s supportive of the airports's FAR 107 security progranm.

Again, an evaluation to determine the extent and amount of such support must be
made, and funding made available pro rata to the extent the equipment supports
or relates to the Security Program required by Part 107. ACS-1 will soon pro-
vide a variety of materials to security personnel which will assist in making
the above analyses and determinations.

The appropriate Airports fleld office will coordinate all AIP projects affecting
security with the Civil Aviation Security Fleld Office assigned the security
responsibility for the airport involved.  This coordination will include a
determination by the CASFO that the equipment requested by the sponsor is that
which is reasonable and necessary to meet the minimum requirements of FAR Part
107. Only after this determination i3 made shall the Airports field office pro-
cess the preapplication,

AN,

Paul L. Galis

Raygond A. Salazar
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OFFICE OF MANAGEMENT AND
BUDGET

Governmentwids Implementation of
the Drug-Free Workplace Act of 1968

AGENCY: Office of Management and
Budget.
AcTION: Notice.

suMMARY; This Notice provides
information, in the form of nonbinding
questions and answers, to assist the
public in meeting the requirements of
the Drug-Free Workplace Act of 1988.
The Office of Management and Budget
(OMB] has coordinated regulatory
develcpment with over 30 Federal
agencies to ensure uniform,
governmentwide implementation of this
Actl. As a consequence. OMB is offering
this non-regulatory guidance.

Part of the omnibus drug legislation
enacted November 18. 1988 is the Drug-
Free Workplace Act of 1988 (Pub. L. 100~
690, Title V, Subtitle D). This statute
requires contractors and grantees of
Federa! agencies to certify that they will
provide drug-free workplaces. Making
the required certification is 8
precondition of receiving a contract or
grant from a Federal agency beginning
on March 18, 1989.

Regulatory requirements pertaining to
contractors are detailed in an interim
final rule appearing in today’s Federal
Register. This rule amends the Federal
Acquisition Regulation (FAR) et 48 CFR
Subparts 0.4, 23.5 and 52.2. Regulatory
requirements pertaining to grantees are
detailed in an interim final common rule
also appearing in today's Federal
Register. The grantee common rule,
unlike the contractor FAR rule, includes
an extensive common preamble which
addresses in detail the application and
requirements for grantees. The common
rule amends the governmentwide
nonprocurement debarment and
suspension commoa rule. Under the
Drug-Free Workplace Act. the ultimate
consequence of noncompliance with the
Act’s requirements is debarment or
suspension.

FOR FURTHER INEORMATION CONTACT:
For grants, contact Barbara F. Kahlow,
Financial Management Division, 10228
New Executive Office Building, OMB,
Washington. DC 20503 (tslephone 202~
395-3053). For contracts. contact Donna
Fossum. Office of Federal Procurement
Policy, 9025 New Executive Office
Building. OMB. Washington, DC 20503
(telephone 202-395-3300).
SUPPLEMENTARY INFORMATION: See the
common preamble and the common rule
for detailed information on requirements
for grantees.

1. Question—What contracts are
cov;nd under the Drug-Free Workplace
Act .

Answer—Under the Act. only
procurement contracts, including
purchase orders, awarded pursuant to
the provisions of the Federal Acquisition
Regulation (FAR) that are to be
performed, in whole or in part, in the
United States are subject to the Act In
addition. under the Act. there is a
$25.000 threshold for contracts subject to
the Act. except for contracts awarded to
individuals for whom all contracts are
covered.

2. Question—Are contracts performed
partly inside the U.S. and partly outside
the U.S. covered by the Drug-Free
Workplace Act?

Answer—Yes. OMB reads the statute
to require a contractor to have a Drug-
Free Workplace program for those
portions of the contract performed
inside the United States.

3. Question—Are Medicare third-
party reimbursements to hospitals
covered by the Drug-Free Workplace
Act?

Answer—No, because such third party
reimbursements are not made via a
procurement contract or a grant.
However, hospitals that receive
procurement contracts or grants must
meet the requirements of the Act.

4. Question—Are banks and other
financial institutions selling U.S.
Treasury bonds covered by the Drug-
Free Workplace Act?

Answer—No. because such sales are
not made via a procurement contract or
a grant. However, such institutions that
receive procurement contracts or grants
must meet the requirements of the Act.

S. Question—Under what
circumstances will an existing contract
become subject to the requirements of
the Drug-Free Workplace Act?

Answer—OMB reads the statute to
require that if a contract is modified on
or after March 18, 1988, in such a
manner that it would be considered a
new commitment, the requirements of
the Drug-Free Workplace Act spply.

6. Question—Are contracts awarded
with non-appropriated funds subject to
the provisions of the Drug-Free
Workplace Act?

Answer—No. Only those funds
axplicitly identified as non-appropriated
are excluded from the FAR and,
therefore, are not subject to the Drug-
Free Workplace Act.

7. Question—Are contractors or
fmtm performing work in Federal

acilities required to have Drug-Free
Workplace programs?
Answer—Yes.

8. Question—Will additional
regulations governing suspension &nd
debarment actions be issued as a result
of section 5152(b)(2)(B) of the Drug-Free
Workplace Act?

Answer—~0OMB is unaware of any
plans to do so.

9. Question—-How do the provisions
of the Drug-Free Workplace Act relate
to the provisions contained in section
628 of the Treasury/Postal Service
Appropriations Act (Pub. L. 100-440)?

Answer—Section 5159 of the Drug-
Free Workplace Act repealed section
628(b] of the Treasury/Postal Service
Appropriations Act which, like the Drug-
Free Workplace Act. also contained
drug-free workplace requirements
pertaining to Federal contractors and
grantees. Section 628(a) of the Treasury/
Postal Service Appropriations Act,
which contains drug-free workplace
requirements for Federal departments.
agencies, and instrumentalities. went
into effect january 18, 1889. Several
authorization scts contain sections
similar to section 628(b). OMB reads the
legislative history of these collective
acts such that the requirements of those
sections may be met by complying with
the Drug-Free Workplace Act.

10. Question—Do either the Drug-Free
Workplace Act or its implementing
regulations published today require
contractors or grantees to conduct drug
tests of employees?

Answer—No.

11. Question—What is the status of
the September 28, 1988, Department of
Defer.se interim rule detailing drug-free
workforce requirements on a select
group of contractors?

Answer—The interim rule became
effective October 31. 1988, and only
pertains to selected Defense contractors
and their employees in sensitive
positions. Both rules. published in
today's Federal Register, implementing
the Drug-Free Workplace Act apply
governmentwide to Defense and other
Federal agencies, and cover contractors
and grantees and their employees in
nonsensitive and sensitive positions.
Only the Defense interim rule requires
drug testing.

12. Question—~Are there any other

ncy-specific (versus
:g:emmentwide) rules with drug-free
workplace requirements?

Answer—Not at this time.

Date: [anuary 19, 1969.
Joseph R. Wright, Jr.,
Director.
[FR Doc. 86-2084 Filed 1-30-88: 8:45 am]
BRLLING COOE 3110-0%-M
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Department of Agriculture

7 CFR PART 2017

Department of Energy

10 CFR PART 1038

Federal Home Loan Bank Board
12 CFW PART 818

Small Business Administration
13 CFR PART 148

National Aeronautics and Space
Administration

14 CFR PART 1283
Department of Commerce
13 CFR PART 28
Department of State

22 CFR PART 137

international Development
Cooperation Agency

Agency for International Development
22 CFR PART 208

Peace Corps

23 CFR PART 310

United States Information Agency

22 CFR PART 813

inter-American Foundation

22 CFR PART 1008

African Development Foundation

22 CFR PART 1808

Department of Housing and Urban
Deveiopment

24 CFR PART 24

Department of the Treasury
internai Revenue Service
26 CFR PART 801

Office of the Secretary

31 CFR PART 19

Department of Justice

20 CFR PART 87

Department of Labor

29 CFR PART 88

Federal Mediation and Conciliation
Service

20 CFR PART 1471

Departmment of Defense

32 CFR PART 280 )
Department of Education

34 CFR PART 88

National Archives and Records
Administration

38 CFR PART 1209

Veterans Administration

38 CFR PART 44

Environmental Protection Agency
40 CFR PART 32

General Services Administration
41 CFR PARTS 101-80 AND 105-88
Department of the Interior

43 CFR PART 12

Federal Emergency Management
Agency

44 CFR PART 17

Department of Health and Human
Services

45 CFR PART 78

Nationai Sclence Foundation
43 CFR PART 620

Nationai Foundation on the Arts and
the Humanities

National Endowment for the Arts
48 CFR PART 1184

National Endowment for the
Humanities

48 CFR PART 1180
institute of Museum Services
43 CFR PART 1188

ACTION
48 CFR PART 1229

Commission on the Bicentennial of the
United States Constitution

48 CFR PART 2018

Department of Transportation
49 CFR PART 29

Governmentwide Requirements for -
Drug-Free Workplace (Grants)

AGENCIES: Department of Agriculture,
Department of Commerce, Department
of Defense. Department of Education.
Department of Energy, Department of

Health and Human Services,
Department of Housing and Urban
Development, Department of the
Interior, Department of Justice,
Department of Labor, Department of
State, Department of Transportation.
Department of the Treasury, ACTION,
African Development Foundation,
Agency for International Development,
Commission on the Bicentennial of the
United States Constitution.
Environmental Protection Agency.
Federal Emergency Managemen!
Agency, Federal Home Loan Bank
Board, Federal Mediation and
Conciliation Service, General Services
Administration. Institute of Museum
Services, Inter-American Foundation,
National Aeronautics and Space
Administration, National Archives and
Records Administration. National
Endowment for the Arts, National
Endowment for the Humanities.
National Science Foundation, Peace
Corps. Small Business Administration,
United States Information Agency,
Veterans Administration.

AcTION: Interim final rule: request for
comments.

SUMMARY: Congress recently enacted
the Drug-Free Workplace Act of 1988.
This statute requires that all grantees
receiving grants from any Federal
agency certify to that agency that they
will maintain a drug-free workpiace, or,
in the case of a grantee who is an
individual, certify to the agency that his
or her conduct of grant activity will be
drug-free. This governmentwide rule is
for the purpose of implementing the
statutory requirements. It directs that
grantees take steps to provide a drug-
free workplace in accordance with the
Act.

DATES: This rule is effective March 18.
1989. Comments should be received by
April 3. 1989. Late-filed comments will
be considered to the extent practicable.

ADORESS: Comments should be sent to
Docket Clerk, Docket No. 46084,
Department of Transportation, 400 7th
Street SW.. Room 4107, Washington. DC
20590. Commenters are requested to
provide an original and four copies of
their comments. Commenters wishing to
have their comments acknowledged
should enclose a stamped. self-
addressed postcard with their comment.
The docket clerk will time and date
stamp the card and return it to the
commenter.

FOR FURTHER INFORMATION CONTACT:
See agency-specific preambles for the
contact person for each agency.
SUPPLEMENTARY INFORMATION: As part
of the omnibus drug legislation enacted
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November 18, 1888, Congreas passed the
Drug-Free Workplace Act of 1888 (Pub.
L. 100-690, Title V, Subtitle D}. This
statute requires oontractors and
grantees of Federaf agencies to certify
that they will provide drug-free
workplaces. Making the required
certification is a precoadition for
receiving & contract or grant from a
Federal agency.

Requirements pertaining to
contraciors will be found in & separate
interim final rule amending the Federal
Acquisition Regulation (FAR: 48 CFR
Subparis 8.4. 23.5, and 52.2). This
governmentwide cormmon rulemaking
concerns only grants {including
cooperative agreements). This common
rule will be the sole authority for
implementing the Act. i.e., there will be
no separate agency guidance issued.
Because the statute makes use of
existing suspeasion and debarment
remedies for noncompliance with drug-
free workplace requirements, the
agencies have determined to implement
the statute through an amendment to the
existing governmentwide
nonprocurement suspansion and
debarment common rule. Using this
vehicle will allow the agencies to take
advantage of existing administrative
procedures and definitions. minimizing
regulatory duplication.

In & matter unrelated to the Drug-Free
Waoarkplace Act. the May 26. 1988,
common rule on nonprocurement
suspengion and debarment (53 FR 19161)
contained interim final language
concerning coverage of international
transactions. The comment period on
this language ended July 25, 1988. There
were no comments. Ag a result, the
international transactions language will
remain unchanged.

Section-by-Section Analysis

The core of the drug-free workplace
rule is a new Subpart F, which will be
added to the current nonprocurement
suspension and debarment common
rule. Conforming changes are being
made to other affected portions of the
nonprocurement suspension and
debarment common rule. The title of the
part, as well as the authority citations,
are being modified 10 refer to the drug-
free workplace requirements being
added 1o the regulation. Section
3085, which concerns grounds for
debarment. is being amended to add
violation of drug-free workplace
requirements as a ground for debarment.

Section ____320, concerning the
period of debarment, {s being amended
to conform with the longer period for
debarment suthorized by the statute for
a viclation of drug-free workplace
requirements. Generally, debarments for

other than a violation of the drug-free
workplace requirements do not exceed
three years. In view of the seriousness
with which Congress takes drug sbuse,
Congress authorized debarments of up
to five years for a violation of drug-free
workplace requirements.

Subpart F is intended to carry out the
Drug-Free Workplace Act of 1888, as it
applies to Federal grant programs.
Section ____600. “Purpose.” states this
intent. indicating the requirement for
both individuals and other grantees to
make the certification required by the
statute.

Section ____005 includes several
definitions. Since Subpart F is part of
the suspension and debarment
regulation, the definitions of the overall
regulation (from § 108) apply to
Subpart F, except where amended in
this section.

The definitions of “controlled
substance,” “conviction,” “criminal drug
statute” and “employee"” are taken
verbatim from the statute. The definition
of "drug-free workplace" is also taken
directly from the statute, with the word
“grantee" used in place of the undefined
statutory “entity” in order to ensure
terminological consistency throughout
the regulation. The term “site for the
performance of work" within this
definition is not further defined. It is
intended that the grantee will determine
what the “site for the performance of
work’' is and specify such in the
grantee's certification.

The definition of “grant” is adapted
from the definition of this term in the
grants management governmentwide
common rule ("Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Covernments™). Four points
should be highlighted. First, for the
purpose of the Drug-Free Workplace
Act, grants include block grants and
entitlement grant programs, whether or
not exempted from coverage under the
grants management common rule.
Second. nonprocurement transactions
entered into under Pyb. L. 93-834, the
“Indian Self-Determination and
Education Assistance Act.” are included
under the subpart's requirements. Third,
the term grant includes only assistance
from an agency directl/y to a grantee.
That is, if a Federal agency provides
financial assistance to a State agency.
which in turn passes through the
assistance to several local agencies,
only the State agency that receives the
assistance directly from the Federal
agency. and not the jocal agency. gets a
“mt' .

Consequently, it is only the State
agency that is required to make a drug-

free workplace certification under the
regulation.

Fourth, section 5301 of Subtitle G.
Title V of the Anti-Drug Abuse Act of
1088 (Pub. L. 100-690) specifies that
“Federal benefits’ may (or shall) be
withheld. in certain citcumstances. from
convicted drug offenders. The term
“Federal benefit," however, is defined
by section 5301(d) 10 exclude “any * * *
veterans benefits,” a term which is
defined. in tum, to include “all benefits
provided to veterans. their families, or
survivors by virtue of the service of 2
veteran in the Armed Forces of the
United States.” Consequently, it is clear
that, under Public Law 100-63¢. Federai
agencies may not deny veterans’
benefits to individuals on the basis of
actual drug convictions.

Consistent with the intent of section
5301, the agencies have determined that
veterans’ benefits may not be denied to
individuals on the basis of drug abuse
which does not result in a conviction for
violating a criminal drug statute or on
the basis of the individual's failure to
certify that he or she will refrair from
dr:g ahuse. Consequently, the definition
of the term grant specifically excludes
“any veterans' benefits to individuals—
i.e.. any benefit provided to veterans.
their families. or survivors by virtue of
the service of a veteran in the Armed
Forces of the United States.”

“Grantee” is defined as a person who
applies for or receives a grant directly
from a Federai agency. This definition
clarifies the statutory definition of this
term, which refers to “the department,
division. or other unit of a person
responsible for section. "Individual” is
defined in this section. however, to
mean "a natural person.” This wording
emphasizes that an individual differs
both from an organization made up of
more than one individual and from
corporations, which can be regarded as
a single "person” for some legal
purposes. An individual who receives a
grant directly from @ Federa] agency
(e.g. the individual gets a Federal
agency award and grant check made out
in his or her name) is covered by this
rule. and must make the certification
provided for grantees who are
individuals. even if another party (e g.. a
university} has a purely administrative
role in distributing the fands. The
agencies intend that a "principal
investigator’ in a research or similar
grant be viewed as an individual only if
the grant is awarded directly to the
investigator (as distinct from being
awarded to a uruversity or other
organization).

The § ____105 definition of “person.”
it should be pointed out. includes
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individuals. Sincs ¢ “grantes” is &
“person” who applies for or recaives s
grant, a grantee may be either an
individual or an organization. When
context requires, a3 in distinguishing
between the certifications that
individuals and organizations must
submit, phrases like “grantees, other
than individoals’” and “grantees who are
individuals” are used.

The definition of “Pederal agevcy” or
“agency” is laken from 8 U.S.C. 552(f)
and is intended to cover a bread mange
of government entities. [n varions places
in the regulation. “the agency” is esed in
the context of a partivular granfor
agency (e.g. § —_830(a); “each grantee
shall make the appropriate performance
under the grant.” The agencies view the
regulatory definition as avoiding
confusion among the terms “grantee,”
“person” and “individual™ that might
otherwise occur.

At the same time, the uss of“aantu"
in this regulation is intended to
consistent with the statutory sense of
the term. For example, ia determining
the level of organization at which a
sanction should be imposed in case of a
violation of the requirements of this
subpart, the agencies intend, where
appropriate, to focus on the
“departmant. division. or other unit™ of
the grantee resporwible for performance
under the grant. For example. if seversl
different organizational units of a State
agency receive grants from a Pederal
agency. and one of the State
organizational units violates a
requirement of the regulation, sanctiens
could be impossd on that organizationsl
unit. not on the entive Stats ageacy. On
the other hand. where it is appropriate,
in the context of a particular Federal
grant program, to view the entire
grantee organization as responsible for
the implementation of drug-free
workplace requiremernts under this rule,
the entire grantee organization could be
subject to sanctions.

As in the defimition of “grant,” the use
of the word “directly” empbasizes that it
is only a “prime grantee,” and not
“subgrarmntees,” who are covered by
requirements under this subpart This ts
true even when the prime grantee is only
an office that pesses Federal funds
through to subgrantees whe actnally do
the work of the program.

Words like "“State” and “person’” ere
already defined in § __108, 50
definitions of these terms are not
repeated ia this certification to \he
agency"”). In such contexts, the term is
not intended e mean Federal agencies
in general.

Section § 810 applies the

provisions of the subpert to an Eﬂu
of an W.Tbumindua{ )

suspeasion and debarment ruls appliss
to suspensions and debarments under
subpart F. In the event of any conflict er
inconsistency. subpart F provisions are
deemed (o control with respect to drug-
free workplace matters.

Section ___815 lists the grounds for

- which sanctions can be imposed. The

imposition of sanctions requires a
written determinatioa of violation from
the “agency head” or designee.

The first ground for which & grantee
can be sanctioned is for making a false
certification. The second grouad is to
violate the certification by failing to
comply with the requirements of the
certification (e.g~ an organization that
never publishes a drug-free workplace
statement].

The third ground for sanctions is that
“such s number of employees of the
grantee” have been convicted of
criminal drug violations occurring in the
workplace “us to indicate that the
grantee bas failed to make a good faith
effart to provide a drog-free workplace.”
This fs a standard that most be applied
by agencies on a case-by-case basis.
The facts and circamstances of grantees
and employee drug problems vary so
much that it would be virtnally
impossible to prescribe an acruss-the-
board standard for how
convictions it would take before an
agency would find e gramtee in
violation. It is clear, however, that
criminal drug violations by employees
not occurring in the workplace would
not trigger this determination. Likewise,
evidence of drog abuse by employees in
the workplace that does not resuit m
criminal convictions would not trigger
this determination.

Secfion ___820 provides three kinds
of sanctions for grantees who are found
in violation under § ___815. The first is
suspension (.e. withholding) ef
payments under the grant The second is
suspension or termination of the grant
itself. The third is suspension oz
debarment of the grantee. The decision
of which sanctior or sanctions o apply
in a purticular case is eft to the
discretion of the Federal grantor agency.
As with other debarments, the debarred
g.ntee is ineligible for any grant award

m any Feders! agency during the term
of the debarment. which may be up to
five years in the case of a debarment for
a violation of this subpart.

Section ____823 allows the agency
head—but ao other official in the
agency—t{o waive g sanctioa impased
under § 6820 if the agency head
finds the sanction to be not in the public
interest. The determination of the
“public inlerest” graumd for the waiver
is within the discretion of the agency
head. The waiver must be in writing

Sectiom ____830 establishes what
grantees must do ia order to receive
granis, im light of drug-free workpluce
requirements. Each grantee shall make
the appropriate cartification (as set forth
in Appendix C) as & “prior condision” of
being awarded a grant This meam that
the agencies may not award the grant
unless the certification bas been made.
Normrally, the agencies would make the
certification part of the grart spplication
or proposat process. 80 that each
grantee would make the certificaton tn
the process of seeking to obtan the
funds.

The agencies sre aware that, in rome
grant programs, there are no formal
applications or proposals for funding in
which a certification could be included
(e.g.. formula grant programs in which

ntees are emtitled to receive Fecleral

ds). Also, as this regulation goes into
effect, applications will already have
been submitted for some grant
prograams, and only the actual award
has to take place before the gram
becomes effective. In both cases,
grantees are required to make their
certifications before the actual award of
a grant can take place.

A grantee is required to make the
required certification for each grant. The
one exception to this rule is for a
grantee which is a State (as defined in
§ —.105). including a State agency. A
State may elect to make a single arnual
certification to each agency from which
it obtains grants, rather than making a
separate certification for each grant or
each workplace. Only one such annual
certification need be made tg each
Federal grantor agency. which would
cover all of that State agency’s
workplaces. Consequently, if a State
agency receives grants under a number
of different programs from the same
Federal agency. only one certification,
rather tham multiple, annual
certificatians, has to be made to that
Federal agency.

Grantees are not required to make
certifications in arder to continue
receiving payments ander existing
grants. That is, if a grant has been
approved and awarded before the
effective date of this regulation. the
grantes does oot have to take any action
under this regulation ia order to
continue receiving payments under the
grant. On the same rationale. grantees
would not be required to make a
certification before a no—cost time
extension of an existing grant. The
requirements of this rule operate only
prospectively. '

The text of the certification required
to be subaxitted by § 630 is found in
Appenadix C. There are two differernt
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versions of the Appendix C certification.
One of them is for grantees other than
individuals; the other is for individuals.
Grantees must choose the appropriate
certification and make it as provided in
§ 830

The Appendix C certification for
grantees other than individuals
(Alternate I) incorporates the statutory
tequirements for a drug-free workplace
program. These requirements are largely
self-explanatory. Grantee's costs
incurred specifically to comply with the
requirements of subpart F are regarded
as allowable costs under the grant The
agencies point out that, under
subparagraph ([}){2), employers are not
required by the common rule to provide
or pay for rehabilitation programs.

The applicable Appendix C
certification for grantees who are
individuals (Alternata II) provides that
the individual will not engage in
prehibited practices with respect to
drugs in conducting any activity with
the grant. Again, this certification simply
incorporates the statutory requirement
for individual grantees.

Regulstory Process Matters

This rule is a non-major rule under
Executive Order 12291, The agencies
have evaluated the rule under Executive
Order 12612, pertaining to Federalism.
The statute requires drug-free workplace
certifications to be made by all grantees,
including State agencies. The rule does
reduce burdens on State grantees by
allowing State agencies to elect an
annual certification to sach Federal
grantor agency in lieu of & certification
for every grant. For these reasons, the
sgencies have determined that the rule
will not have sufficient Federalism
implications to warrant the preparation
of a Federalism Assessment.

As a statutory matter, this rule must
apply to all grantees, regardless of size.
(The statute does provide a shorter, less
burdensome certification to be made by
grantees who are individuals, however.)
Costs incurred by grantees for drug-free
workplace programs are directly
mandated by statute: the agencies have
minimal regulatory discretion in
designing this regulation.

This rule containg information
collection requirements subfect to the
Paperwork Reduction Act, The
information collection requirements
concern employees reporting drug
offense convictions to grantees, grantees
reporting these convictions to the
agencies, and grantees listing the
location(s) of their workplace(s) as part
of the certification. These requirements
have been reviewed and approved by
the Office of Management and Budget,
with OMB Control Number 0991-0002.

The agencies find that publishing e
notice of proposed rulemaking on this
matter would be impracticable,
unnecessary. and contrary to the public
interest. since it would prevent
compliance with the statutory deadline
(90 days from the statute's date of
enactment) for issuance of final rules.
This finding is also based on the
agencies' view that, given the urgency of
implementing appropriate means to
combat the nation's serious drug
problem, the additional time involved
with the publication of a notice of
proposed rulemaking would adversely
affect the achievement of the national
objective established by Congress.

In addition, this rulemaking pertains
only to agency grants. For this reason,
under 8 U.S.C. 553(a)(2), the rulemaking
is exempt from the requirement for prior
notice and comment (except for those
agencies that do not assert this
exemption).

Consequently, this rule is published as
an interim fina! rule. As an interim final
rule, this regulation is fully in effect and
binding after its effective date. No
further regulatory action by the agencies
is essential to the legal effectiveness of
the rule. In order to benefit from
comments that interested parties and
the public may make, however, the
agencies will keep the rulemaking
docket open for 60 days. Comments are
invited. on all portions of the
rulemaking, through April 3, 1989.
Following the close of the comment
period, the agencies will publish a notice
responding to the comments and, if
:&pmpﬂata. amending provisions of this

e.

Text of the Common Rule

The text of the common rule, as
adopted by the agencies in this
document, appears below.

PART ___~GOVERNMENTWIDE
DEPARTMENT AND SUSPENSION
{NON-PROCUREMENT) AND
GOVERANMENTWIDE REQUIREMENTS
FOR DRUG-FREE WORKPLACE
(GRANTS)

§ —_306 Causes for debament.

L . . ] *
c"'

(3) Violation of any requirement of
Subpart F of this part, relating to
providing a drug-free workplace, as set
forth in § ___815 of this part.

§ ___320 Period of debarment.

(a) Debarment shall be for a period
commensurate with the seriousness of
the cause(s). If a suspension precedes a

debarment. the suspension period shall
be considered in determining the
debarment period.

(1) Debarment for causes other than
those related to a violation of the
requirements of Subpart F of this part
generally should not exceed three years.
Where circumstances warrant, a lunger
period of debarment may be imposed.

(2) In the case of a debarment for a
violation of the requirements of Subpart
F of this part (see —___305(c}(5)}, the
period of debarment shall not exceed
five years.

Subpart ree Workpiace

Requiremaents (Grants)

——800 Purpose.

~——~805 Definitions.

— 810 Coverage.

—~_.818 Grounds for suspension of
payments, suspension or termination of
grants, or suspension or debarment.

— =20 Effect of violation.

——-825 Exception provision.

- 830 Grantees’ responsibilities.

F—Drug-frees Workplace
Requirsements (Grants)

§ — 800 Purpose.

(s} The purpose of this subpart is to
carry out the Drug-Free Workplace Act
of 1988 by requiring that—

(1) A grantee, other than an
individual, shall certify to the agency
that it will provide a drug-free
workpiace:

(2) A grantee who is an individual
shall certify to the agency that, as a
condition of the grant, he or she will not
engage in the unlawful manufacture,
distribution, dispensing, possession or
use of a controlled substance in
conducting any activity with the grant.

(b) Requirements implementing the
Drug-Free Workplace Act of 1988 for
contractors with the agency are found at
48 CFR Subparts 8.4, 23.5. and 52.2.

§ 805 Definiions.

(a) Except as amended in this section,
the definitions of § 105 apply to this
subpart.

{b) For purposes of this subpart—

{1) “Controlled substance” means a
controlied substance in schedules |
through V of section 202 of the
Controiled Substances Act (21 US.C.
812), and as further defined by
regulation at 21 CFR 1300.11 through
1300.15.

{2) "Conviction” means a finding of
guilt {including a plea of nolo
contendere) or imposition of sentence.
or both, by any judicial body charged
with the responsibility to determine
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violations of the Federal or State
criminal drog statutes

(3) "Criminal drug statute™ wreans 8
Federal or nan-Federal criminal statuts
involving the manafacture. distribution.
dispensing. use or possessian of any

‘controlled substance:

(4) “‘Drug-free workplece™ memns o
site for the performance of wark dore in
connection with a specific gram at
which employees of the grantee are
prohibited from engaging in tire unlawfal
manulacture, distribution. dispersimg.
possession or use of g controlled
substance:

(5) “Employee” means the smpigyee
of a grantee directly engaged s the
performance of wark pursuant to the
provisions of the graot

{6) "Federal agency™ or “agency”
means any Uniled States executive
department, military department,
government corporation. governmant
controlled corporation, any othsr
establishment in the executive branch
{including the Executive Office of the
President), or any independeny
regulatory agency:

(7) “Grant™ means an award of
financial assistance. including a
cooperative agreement. in the form of
money, or property in lieu of money, by
a Federal agency directly to a graniee.
The term grant includes block grant and
entitlement grant programs. whether or
not exempted from coverage under the
grants management governmentwide
regulation (“Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments”). The term does not
include technical assistance wirich
provides services instead of maoey, or
other assistance ia the form of loans.
loan guarantees. interest subsidies,
insurancs, or direct appropriations: or
any veterans’ benefits \o individuala
Le., any benefit to veierans, their
families, or survivors by virtue of the
service of s veteran in the Armed Forees
of the United States;

(8] “Grantee” means a person who
applies for or receives s grant directly
from a Federal agency:

(8] “Individual”" means a natural
person.

§ 510 Coverage.

(s} This sobpart applies 1o sy grantes
of the agency.

{b) This sebpart applies to any grant,
except where application of this ssbpart
would be inconsistent with the
international obligations of the United
States or the laws or segulations of &
foreign government.

{c] The provisions of Subparts A,B.C,
D and E of this part apply to matters
covered by this subpart. except whers

specifically medified by this subpert. In
the event of any conflict between
provisions of this subpart and other
provisions of this part. the provisions of
this subpart are deemed to control with
respect to the implementation of drug-
free workplace requirements conceming
grants.

§ —818 Grounds for suspension of
payments, suspension or termination of
grents, Of suspension or debarment.

A grantee shall be deemed in
violation of the requirements of this
subpart if the agency head or his or ber
?hfﬁcial designee determines, in writing,

at—

{a) The graniee has made a false
certificaiton under § —__83%

{b) The grantee has violated the
certification by failing to carry out the
requiremments of subparagraphs (A.){a}
(g) of the certification for grantees other
than ivdividualfs (Alternate I to
Appendix C) or by failing to carry out
the requirements of the certification fer
grantees who sre individuals (Alternate
1 te Appendix C): or
~ (c) Such a number of employees of the
grantee have beenconvicted of
violations of criminal drug statutes for
violations occurring in the workplace as
to indicata that the grantee has faited to
make & good faith effort to provide a
drug-free workplace.

§ 820 Eftect of vielation.

(a) In the event of a violation of this
subpart as provided in § ____015. and in
accordance with applicable law, the
grantee sirall be subject to one or more
of the following actions:

(1) Suspenaion of payments under the
grant

(2) Suspansioa or termination of the
grant; end

(3) Suspension or deberment of the
grantee under the provisions of this part.

{b) Upon issuance of any final
decision under this part requiring
debarment of a grantee. the debarred
grantee shall be ineligible for award of
eny grant from any Federal agency for a
period specified in the decision. not to

exceed five years (see § ____320(s){2) of
this part).

§ 825 Exception provision.

The agency head may waive with
respect to a particular grant, in writing,
a suspension of payments under a gramt.
suspension or termination of a granl, or
suspension or debarment of a grantee if
the agency head determines that such a
waiver would be in the public interest.
This exception authority cannot be
delegated 1o any other official

§ 800 Grantees’ responabilities.

{a) As 8 prior condition of being
awarded s grant, each grantee shai]
make the appropriate certification to the
agency, as provided in Appendix C o
this part.

{b) Except as provided in this
paragraph. a grantee shall make the
required certificatian for each grant. A
grantee that is a State may elect to
submit an snnual certification to each
Federa} agency from which it obtains
grants in lieu of certifications for each
grant during the year covered by the
certification.

{c) Grantees are not required to
provide a certification in order to
contiree receiving funds ander a grant
awarded before the effective date of this
subpart or under a no-cost time
extension of any grant.

Appendix C o Part ___—Certification
Regerding Drug-Free Workplace

Requirenents
{nstructions for Cartificatzon

1. By sipving and/or sabmitting this
apphcation ov grant agreement. the grantee is
providing the certification set out below.

2 The certification set out below is a
material representation of fact upon which
reliance was placed when the agency
determined to award the grant If it ts later
determined that the gramtee knowingly
rendered a false certification. or otherwise
violates the requirements of the Drug-Free
Workplace Act. the agency. in addition to
any other remedies available 10 the Federal
Government. may take action authorized
under the Drag-Free Workplace Act

3. For grantees other han mdividusls.
Alternate | applies.

4 Por grantees who are mdividnals.
Altm 11 applies.

Caruﬁcauon Regarding Drug-Free
Workplace Requiremonts

Alternate |

A The grantee certifies that it will provide
a drug-free workplace by:

(8] Publishing & statement notifying
employess that the unlawful manufacture.
distribution, dispensimg, possession or use of
a controlled substance w prolubited i \he
grantee’'s workplace ard specifying the
actions that will be taken agairst empioyees
for violation of such prohibition:

{b) Estabtishing s drug-free awareness
program to inferm empioyees abowt—

(1) The dangers of drug abuse in the
workplace:

{2) The grantee's policy of maintaimmg a
drug-free warkplace;

{3) Any available drug counseling.
rehabilitation, and empiocyve assistance
programs: and

(4] The penalties that may be imposed
upon employees for drug abuse violations
occurring in tee workplace:

{c) Making it a requiremest that each
employee s be engaged 1a the performance
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of the grant be given a copy of the statement
required by paragraph {a};

(d) Notifying the employee in the statement
required by paragraph (a) that, as a condition
of employment under the grant, the employes

.n(;) Abide by the terms of the statement;

(2) Notify the employer of any criminal
drug statute conviction for a violation
occurring in the workplace no later than five
days after such conviction:

{e) Notifying the agency within ten days
afier receiving notice under subparagraph
(d)(2) from an employee or otherwise
receiving actual notice of such conviction:

(N Taking one of the following actions.
within 30 days of receiving notice under
subparagraph (d}(2). with respect to any
employee who is 80 convicted—

(1) Taking appropriate personnal action
sgains! such an employee. up to and
including termination: or

(2) Requiring such employee to participate
satisfactorily in a drug abuse assistance or
rehabilitation program approved for such
purposes by a Federal. State, or local bealth.
law enforcement. or other appropriata

agency:

{g) Making a good faith effort to continue to
maintain a drug-free workplace through
implementation of paragraphs (a). (b). (c). (3
{e} and (f).

B. The grantee shall insert in the space
provided below the site(s) for the
performance of work done in connection with
the specific grant:

Place of Performance (Street address. city,
county. state, gip code)

Alternate II

The grantee certifies that. as a condition of
the grant. he or she will not engage in the
unjawful manufacture, distribution,
dispensing. possession or use of a controlled
substance in conducting any activity with the
gant.

Adoptica of Common Rule

The text of the common rule, as
adopted by the agencies in this
document, appears below.

ARTMENT OF AGRICULTURE

of the Secretary
7 CFR Part 3017

FOR FU INFORMATION CONTACT:
Julius [imeno, Chief, Resources
Management aqd Analysis Division, .
Office of F'manca\and Management,
(202) 382-8989. .

ADDITIONAL SUPPLENENTARY
INFORMATION: Any State agency electing
to submit an annual ee workplace
certification to the U.S. Department of
Agriculture (USDA), as specijed in

§ 3017.830(b). should forward
certification to: U.8. Departmentiof -
Agriculture, Office of Finance an
Management, Federal Assistance TM

(nonprecurement), Drug abuse.

Title Aof the Code of Federal
Regulations is amended as set forth
below.

January 19, 1

Petar C. Myers,

Deputy Secre

PART 3017=GOVERNMENTWIDE
DEBARMENT ANO\_SUSPENSION
(NONPROCUREME AND

GOVERNMENTWIDE REQUIREMENTS

FOR DRUG-FREE WORKPLACE
(GRANTS)

1. The title of Part 3017 s revised to
read as set forth above. .\

2. The authority citation for Part 3017

is revised to read as follows:

Authority: E.O. 12549: Sec. 5151-6180 of the

Drug-Free Workplace Actof 1
100-600, Title V, Subtitle D; 41
et seq.); 5 US.C %01.

§$3017.308 (Amended]

3. Section 3017.305 is amended by k

removing “or’”’ at the end of paragrap
{c)(3): by removing the period at the en
of paragraph (c)(4) and adding *; or™;
and by adding paragraph (c)(5) to read
as set forth at the end of the common
preamble.

§3017.320 [Amended)

4. Section 3017.320{a) is revised to
read as set forth at the end of the
common preamble.

5. Subpart F and Appendix C are

sdded to Part 3017 to read as set forth at

the end of the common preamble.

Subpert F—Drug-Free Workpiace

Aequirements (Grants)

Sec.

3017.600 Purpose.

3017.608 Definitions.

3017.8610 Coverage.

3017.818 Grounds for suspension of
payments, suspension or termioation of
grants, or suspension or debarment.

9017.820 Rffect of violation.

9017.828 Exception provisions.

3017.630 Grantees’ responsibilities.

Appendix C to Part 3017—Certification

Regarding Drug-Free Workplace
Requirements.

DEPARTMENT OF ENERGY

10 CFR Part 1038

FOR FURTHER INFORMATION CONTACT:
Edward F. Sharp. (202} 586-8192.

ADDITIONAL SUPPLEMENTARY
INFORMATION: In the Department of
Energy's (DOE) implementation of the
Nonprocurement Debarment and
Suspension common rule, a Subpart F
was included providing for additional
DOE procedures not included in the
common rule. Because the common rule
for the Drug-Free Workplace Act makes
changes to the nonprocurement
debarment and suspension common rule
by adding e Subpart F, DOE is amendinx
its version of the common rule to
designate old Subpart F as $ubpart G
and to incorporate the new Subpart F.
DOE joins in the determination by the
agencies in the preamble to the common
rule that publication of a notice of
proposed rulemaking would be
impracticable and contrary to the public
interest. In addition. pursuant to 42
U.S.C. M191(c). DOE hereby concludes
that an opportunity for oral presentation
of comments is not necessary because
there are neither substantial issues of
law or fact nor likely substantial
Impacts on the nation’s economy or on
large numbers of individuals or
businesses of which DOE independently
could take account consistent with the
Drug-Free Workplace Act of 1988.

List of Subjects in 10 CFR Part 1036

Debarment and suspension
(nonprocurement}, Drug abuse, Grant

programs, Copyrights.

Title 10 of the Code of Fecleral
Regulations is amended as set forth
below.

\
Be! ]. Roth,
Depu sistant Secretory for Procurement
and Assigtance Management

PART 10§G—GOVERNMENTW|DE
DEBARMENT AND SUSPENSION
(NONPROCHREMENT) AND
GOVERNMENTWIOE REQUIREMENTS
FOR DRUG-FREE WORKPLACE
(GRANTS) \

1. The title of Pagt 1036 is revised as
set forth above.

2. The authority cilation for Part 1036
is revised to read as fxl}:w:

Authority: E.Q. 12548 Seéc. 5151-5160 of the
Drug-Free Workplace Act of 1888 (Pub. L.
100-690, Title V. Subtitle D; 44 U.S.C. 701 et
seq.): Secs. 844 and 648, Pub. Li 95-91. 91 Stat.
599 (42 U.S.C. 7254 and 7256): Pab. L. 87-258.
98 Stat. 1003-1005 (31 U.S.C)) mcn\aaos.

§1036.305 [Amended) .

3. Section 1036.305 is amended by
removing “or" at the end of paragraph
{c)(3): by removing the period at the end
of paragraph (c)(4) and adding " or:
and by adding paragraph (c)(5) to read
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and by adding paragraph (c)(5) to read
asget forth at the end of the common

Subpart F=Drug-
Reguirements (Gra

Sec.
2016 800
2016.803

Purpose.
Delinitioas.
2016.610 Coverage.
2016.615 Grounds for suspe
payments, suspeasion or
granis, or suspension or deharment.
2016.620 Effect of violation.
16.625 Exception provisions.
2016.630 Grantees’ responsibilities)

Appendix C to Part 20i6—~Certification\
Regarding Drug-Free Workplace  \

Requirements

DEPARTMENT OF TRANSPORTATION

49 CFR Part 29

FOR FURTHER INFORMATION CONTACT:
Robert C. Ashby, (202) 366-8308.

List of Subjects in 49 CFR Part 29

Debarment and suspension
{nonprocurement). Drug abuse. Grant
programs.

Title 49 of the Code of Federal
Regulations is amended as set forth
below.

Jim Burnley.
Secretary.

Part 20--GOVERNMENTWIDE
DEBARMENT AND SUSPENSION
(NORPROCUREMENT) AND
GOVERNMENTWIDE REQUIREMENTS
FOR DRUG-FREE WORKPLACE
(GRANTS)

1. The title of Part 29 is revised to read
as set forth above.

2. The authority citation for Part 29 is
revised to read as follows:

Authority: E.O. 12549: Sec. 5151-5160 of the

Drug-Free Workplace Act of 1988 (Pub. L.
100-690. Title V, Subtitle D: 41 U.S.C. 701 et

" seq); 48 CFR Part 322,

§29.305 [Amended]

3. Section 29.305 is amended by
removing "or” at the end of paragraph
{€)(3): by removing the period at the end
of paragraph (c)(4) and adding “; or";
and by adding paragraph (c)(5) to read
as set forth at the end of the common
preamble.

§29.320 (Amended!)

4. Section 29.320 {a) is revised to read
as set forth at the end of the common
preambile.

5. Subpart F and Appendix C are
added to Part 29 to read as set forth at
the end of the common preamble.

Subpart F—=Drug-Free Workpiace
Requirements (Grants)

Sec.

29.600 Purpose.

29.605 Definitions.

29.610 Coverage.

29815 Grounds for suspension of payments.
suspension or termination of graats, or
suspension or debarment.

29.820 Effect of violation.

29.625 Exception provisions.

29.830. Grantees responsikilities.

Appendix C to Part 29—Certification
Regarding Drug-Free Workplace
Requiremcnts

{FR Doc. 89-2085 Filed 1-30-89: 8.45 am)

BILLING CODES 34 10-90-0, 84500108, §720-01-M
8025-01-0; 7510-01-M I610-FE-M 4710-24-0; 8115~
01-0 G0S1-01-4k B2IO-01-4k 7025-01-0 $117-01-4:
4210-32-4k 4310-2%-, 4410-13-4t 4510-23-2 8372-01-
M; 3501-01-08; 6000-01-a8; 7515-01-M; 8370-01-08; 6560~
S04 SA20-41-0k 4310-RF-AL §713-01-4E 0150-0d-A2:
7888010 7637-01-4; 7538-01-m. 7520-01-M; $050-20-
M. 5140~01-08; ¢V10-62-4L
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ATTACHMENT D
INSTRUCTIONS FOR CERTIFICATION

1. By signing and\or submitting this application or grant
agreement, the sponsor is providing the certification set out on

page 2.

2. The certification is a material representation of fact upon
which reliance was placed when the FAA determined to award the
grant. If it is later determined that the sponsor knowingly
rendered a false certification, or otherwise violates the
requirements of the Drug-Free Workplace Act, the FAA, in addition
to other remedies available to the Federal Government, may take
action authorized under the Drug-Free Workplace Act.



CERTIFICATION REGARDING DRUG-FREE
WORKPLACE REQUIREMENTS

A. The sponsor certifies that it will provide a drug-free
workplace by:

a. Publishing a statement notifying employees that the
unlawful manufacture, distribution, dispensing, possession
or use of a controlled substance is prohibited in the
sponsor's workplace and specifying the actions that will be
taken against employees for violation of such prohibition:

b. Establishing a drug-free awareness program to inform
employees about -

(1) The dangers of drug abuse in the workplace;

(2) The sponsor's policy of maintaining a drug-free
workplace;

(3) Any available drug counseling, rehabilitation, and
employee assistance programs; and

(4) The penalties that may be imposed upon employees
for drug abuse violations occurring in the workplace.

c. Making it a requirement ‘that each employee to be engaged
in the performance of the grant be given a copy of the
statement required by paragraph a;

d. Notifying the employee in the statement required by
paragraph a. that , as a condition of employment under the
grant, the employee will -

(1) Abide by the terms of the statement; and

(2) Notify the employer of any criminal drug statute
conviction for a violation occurring in the workplace
no later than five days after such conviction.

e. Notifying the FAA within ten days after receiving notice
under subparagraph d(2), from an employee or otherwise
receiving actual notice of such equipment;

f. Taking one of the following actions within 30 days of
receiving notice under subparagraph d(2), with respect to
any employee who is so convicted -

(1) Taking appropriate personnel action against such
employees, up to and including termination; or

(2) Requiring such employee to participate
satisfactorily in a drug abuse assistance or
rehabilitation program approved for such purposes by a



Federal, State or local health, law enforcement, or
other appropriate agency;

g. Making a good faith effort to continue to maintain a
drug-free workplace through implementation of paragraphs a
through f. -

B. The sponsor shall insert in the space provided below the
site(s) for the performance of the work done in connection with
the specific grant:

Place of Performance (see 49 CFR 29.605(b) (4))
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