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89-3.1 Controlled Access to Airport Secured Areas - Ben 
Castellano (267-8822) 

On January 6, 1989, the Federal Register contained the final rule 
amending 14 CFR Part 107, Airport Security. The rule, which was 
effective February 8, requires certain airports to amend their 
Security programs to include a controlled access system to the 
secured areas of the airports. Category 1 and 2 airports shall 
submit their amended security programs to FAA no later than 
August 8, 1989 and s~all have their system operational within 18 
months and 24 months, respectively, after FAA approval of their 
amended program. Category 3 and 4 airports have until February 
8, 1990 to submit their amended programs and have their systems 
operational 30 months after FAA approval. See Attachment A. 

On Oct. 24, 1988, APP-1 and ACS-1 signed a memo to all Civil 
Aviation security Division managers and to all Airports Division 
managers regarding the funding of security equipment (Attachment 
B). Any differences of opinions which can not be settled at the 
regional level should be forwarded to APP-510 for discussion with 
ACS-100. 

89-3.2 Drug-Free Workplace Act of 1988 - Ben Castellano (267
8822). 

On January 31, 1989, OMB published in the Federal Register a 
common rule implementing the Drug-Free Workplace Act of 1988. 
DOT has adopted this rule as an amendment to 49 CFR Part 29, the 
current nonprocurement suspension and debarment rule (Attachment 
C). A sponsor, when submitting an application after March 18, 
1989, must provide the certification set out in Attachment D. 
Regions may reproduce this certification locally and provide to 
sponsors. 
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89-3.3 Instrument Landing Systems - Ben Castellano {267-8822). 

In the conference report for the FY89 DOT Appropriations bill, 
Congress directed the FAA to allocate up to $20 million for the 
procurement and installation of ILS's at several place-named 
locations. Two lists of locations were included in the report: 
the first named 9 locations which FAA was directed to fund; the 
second list place-named 8 locations which FAA was to give 
priority consideration for funding. As of March 1, the $20 
million has been allocated as follows: 

LOCATION TYPE FED SHARE 
Orlando, FL CAT III $2.80 mil 
Memphis, TN CAT III 2.80 

 
 

Nashville, TN CAT I/III 5.70
Miami, FL GS/MALSR 0.54
Covington, KY 
(Cincinnati) CAT I/III 

 
4.00 

 
 

Indianapolis, IN CAT I/III 4.00
TOTAL $19.84

~lkd.tOAif~--
Lowell H, ;~::~::://Vµ 
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~EPARTMENT OF TRANSPORTATION 

Federal AvlaUon Administration 

14 CFR Part 107 

(Docket Na. 25561; Arndt. No. 107-41 

RIN 212C>-AC61 

Accesa to Secured Areas of Airports 


AGENCY: Federal Aviation 

Administration (FAA}, DOT. 

ACTION: Final rule. 


SUMMARY: This rule establishes a 
requirement for certain airport operators 
to submit to the Director of Civil 
Aviation Security, for approval and 
inclusien in their approved security 
programs. amendments to ensure that 
only those persons authorized to have 
access to secured BM!as of an airport BM! 
able to obtain that access and, also. to 
ensure that such access is denied 
immediately to individual, whose 
authority to have access changes. The 
rule provides for the installation and use 
of a system. method, or procedure that 
meet, certain performance standards. or 
the use of an appro,.ed alternative 
system. method. or procedure for 
'lntrolling access to secured are&1 of 
..1. -ports. Thie rule ii needed to improve 
trol of the locations that provide 
acceSB to secure d f · rts It · areal o all'po . 11 
intended to e_nhance ,.;""'rt 

~a: 
security 

-r 

::~~do~:dpensa::::!:.J ~-t~' 
by 

EFFECTIVE DATE: February 8, 1989: .
FOR FURTHER INFORMATION CONTACT: 


Qul.nten T. Johnso.n. C1'vi'l Avi·au~o-.n 

Security Division (ft.CS-100), Office of 
Civil Aviation Security, Federal,:. 
Aviation Administration. 800 
Independence.Avenue, SW., 
Washington. DC 20591; Telephone (202) 
267-3370.. ·-, ......... : . 

SUPPLEMENTARY INFORMATION: 

Background 
The Federal A\'iation 

Administration's (FAA) Civil Aviation 
Security Program was initiated in 1973. 
Part 107 of the Federal Aviation 
Regulations was promulgated to provide 
a secure environment in which air 
carriers can operate. Airport operatol"I 
are required by Part 107 to have an 
FAA-approved airport security program. 
The approved security program must 
describe the functions and procedure, to 
control access to certain areas of the 
airport and to control movement of 
"ersons and vehicles within those areaa. 

e Personnel Identification Procedures 
tained in airport security programs 

rovide a means of control once an 
individual has gained accei'i _to a 

11,.,_ 
~n
. 

~1
~

restricted area. The FAA is concerned_...,
that these procedures could allow an_;:
individual ~sirJ8 ~orge~ 1tolen. or-:;- ~
noncurrent identification to compromise:
the secured areas. The FAA ii _also. e.
conce~ed th~~ fo_rmer.emp.lorees cow.~
u~e their fam1ha~ty Wlth a1rlm.e and '. ~-
airport procedures to succeed in · .,. : ~ ;
<.>nterirJ8 a secured area and possibly
Cl;lmmit a Criminal act on board an-;-~
a1rr..•aft. .. - , -.,.,
. TI1e .Decem~er 7, 1987, trage~y- · 'I:~ '
involving Pacific Southwest Airlines_ ·, ·
(PSAJ Flight 1771, in which 38 :.. 
passengers and 5 ~ewmembers w~re . ":
killed after departing Loe Angele, :, ~
!ntematt.on.al Airp,ort. highlighted F,A.!\'
mtere11t m unprovmg the contro,l of· ~ ~~,~
a~cess to secured areas of an ~1rport. A
airport area where access to au-craft and
airport. facilities le po~si~le. should be..-~
access~ble only t~ an mdiVJdual_who 11 

authorized to be in that area. These -
areas should b~ cont;olled .carefully to~ ..:.
p~event tai:DP~rlll8 with aircraft and:.. -~
airport facihhel and to preclude, traga'!'.,
consequences. , · ·

The FAA accelerat~d it~ efforts t~ <.
head off the type of •ituation poJentially
reflect~d by the crash of PSA Fli~t 1m
and to IIIlpro~e the level .of secunty . 
generally. Thi~ acceleration resulted m ·.
the promul~BtiOD of an e:ner:sencr final-
rule an:iendmg the preboar~ , · 
screening procedures contained m Part, d f th F d al Avl ti 108 129 an ° 8 e er 8 on 
Regulations (52 FR 48508: December 22.-
1987]. To complement the proceo~a-:-~-ii:,

· db th t - -·' 8 ti -"·"-
reqwre Y emergency '"5';.'_ll_ ~~--
and to expand ~e performance;:-:~:~i:''''
standards of secunty system• at · · _._..._·. ·
airport,, on March 11, 1988. the FAA - "'." 
issued 

t
Notice of Proposed Rule~aking:-;

(Noti e) No. SIHl(S3 FR . March ..., 9094 1
1988 That notice· proposed tbafairpor7 
operatore, whose airport, met certain 
criteria. be required to submit to the·~~r
Administrator, for approval an~ ~-i/2\.
inclusion In their approved eecurity:. :,,,--.:- -
programs. amendments to their ..: · -
programs that ensure that only those 
persons authorized to have acceH to \;·
secured areas of an airport are able ro;
obtain that acce11 and also ensure that--;
such access is denied immediately to .. 
individuals whose authority to have\::..~
acce11 changes. It further proposed that 
the program provide for a means to . 
diffeM!ntiate between persons · , . 
authorized to have acceH to only a ·- ·:_ 
particular portion of the 1ecured area , ·-
and pel"lona authorized to have acce11' 
only to other portion• or to the entire . 
1ecured area. To provide this in~a,_e~:
control of locations on the airport, the-'"-;
FAA proposed in Notice No. 88-6 the~":..
installation of a computer-controlled ·
card acce11 system. The notice also_.::'..~
proposed that airport operatol'I be 

~ ,.~allowed to install alternative systems :
 ·w]tich, in the Administrator'• judgment.,··
~uld h__ave th~ -~a~e capabilitie1 as the·_
computer-card 1ystem and would · ,!'

·prpvide an equiva~~~-t level of secur.1ty. ·. 
f,A~di~onallj~!?~.9!,_No. 8'HI· •._ 

 1pecifically 1tated th_at the proposal , , 
 would supplement. not M!place, the. -J ·
existing photo identification system -·~· .
required by ll1l ~irport operator's . •
approved leCl!-rJty program. The . ,. 
~onti~uou~ di~play_ of the individual :, 
identification m secured area, 1 · 1 
necessary 10 that unauthorized 
individual~. cap be challenged in . 
·accordance with I 107.13. However, th,,· 
notic1fpropo~ed th"at the 'airport operafor·.
>e g~ven the option of integrating the .if
 system proposed by Notice No.~ _?
with the photo identification system and 
i~uing 8 eingle credential.'., · _ .·--

 /The antidpited cspabilitiee of -8 
 computer-controlled card acce88system 
 were discussed In Notice No. ~- In ; 
dition to being able to monitor each ''"

-rocation wheM! accese to the 1ecured . _-;
area is pennitted by means of a "card 
reader" linked to the control computer, 
.the 1ystem would be designed to • 
provide for unique coding for each card.. 
The system would also be capable of . 
performing other functions that can . ,1
mprove 8IJ, airport's Becurity profile 
including the ability to cause an alert ..

:
. . -when acce1111 derued to a person who·-

tt •· t · lid ard d t 0 ,. 
!l ~ml?.., 0 us_e an mva - c. ~ . · -
..1!'!~li.1!.~• Jog o_f_Jh_e syllst~md_ • actidvldrety..

e notice mtentiona y di not a ss ,
the details regarding the actual location, 
9fthe card readere and the operational 

 thods to be employed by the system 
~e , . . . , 
-ll}Ce each mdiVJdual ~irpo~ "ould 

0
employ a system specific to 111 needs. 

.?

:.. In Notice No. 88-6. th~ FAA proposed· 
a ~phase 1cbedule fo_r ~IJ'J)ort ~peraton 

_1ubmH to the A~str~tor · 

amendment, to their secunty programs. 


__Tlie phases weM! baaed on the total 

number of persons screened annually at 

an airport (Th~ preamble to the 

p,roposed rule mcorrectly stated .. 

wnber of pHsengt:l"I 1creened 


_annually.) 
_The_ notice proposed that. upon 
ap11...roval of the amendment by the 
Adm~strator. airp?rt operators. w~uld 
fully unplement their systems w1thm 6 
month, from the date of approval. 

However. the Administrator could allow 

up to an additional 6 months for , 
impl~mentation of ~e 1ystem ~t certain 
locations on each a1rport.1:he intent 


 ~a_• t~-~nsµre ~plement~tion at the 

moat cntical Bll'port locations and to 

allow additional time for . 

implemehtation at locations that provide 

a_cce_BI t9 ~~rr: remote locations on the 

airport. - , :.. ·:,. ·. - · 
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·~ DiKuuion of Commenta - . . 

 · Aa of May 31~!988.-the FAA~receiv~d 
 · 122 written comments in -respcm.te ki -;:.-· 
 Notice No."8&-6 froniorpnizatfou -_,., ::: '·
representma the-aviation tniiuitiy.air ·: .
carriers, individuals, manufacturers, and 
airports. The majority of the 
commenters object to the proposal . 
either In part or in lta entirety. They 
believe the proposal to be premature 
and lacking in its evaluation of complex 
 f11ue1. Numerous commenters support 

the intenrbfthe proposed rule but :· · ·· 

expresll concern because it lacked •. . 

specificity about the requirements and . ,
 because lhei made incorri~ .~-.:1--.·[~,:: 

assumptions about the scope of the. ·:· . : 
requirements. The following discussion ·
Is intended to address the comments ·. 
and explain the FAA's response to the 
concerns identified in the 122 comments 
received through May 31, 1988. The FAA 
has reviewed and considered late-filed 
comments to determine if any i:iew · 

 i11ues were or any 
. 

raiaed aignilicant, -. ·
 new factual Information was provided.

··six commenlen request a 6(kfay ., 
extension of the May 2, 1988. closing 

 date fur CO!DJilenta on Notice No. 88-6 
including requests &om the American 
Association of Airport Executives · - · 

 (~ the Ailport Operators Council 
International (AOCI). and the Regional · 
Afrline Association [RAA). A letter was 
also reC!'iyed from the Air Transport 
Association [ATA] in support of the . 
AAAE and_~OCI requests. 'J'hey _ · 
comm~nt that, considering the- :~ · _ _ 
magnitude of the issue, mo~ time is 
needed to allow for wider distribution __
and discussion. to prepare additional_ 

· infonnation concerning the coats ·:. - ' · 
associated with the_proposed system." 
and to allow maximum commenll and 
facilitate an open exchange of ideas. 
The FAA denied_ the requests for ... :.. _
extension. However. the FAA continued 
to consider late-filed comments beyond . 
July z. ~e date on which the requested :· 
extension period would have expire.i 
- Twelve _cop:imenters are . , , _ :. :~~ 

recommending that Notice No._~~.' 
withdrawn to allow time for the FAA.·\ 
airport operators and tenants. and other 
interest~d_ parties to explore the total_ :, 

.security problem that might exiat at · ·... 
airports. At least three commenters are 
requestmga public hearing which they;;:.
belie~ 11.ill allow them to air their ·. 
concemi and expose pertinent issues 
 t!tereby_p~Y!c:!ix:18 th~ fAA·an~ the .. ~. .'..:, 
aviation ~mrnunity with oecessary · .· ·

information. Ten commenters ·· --·_ · .' · 
epecifically request'the FAA to 'conduct . 
a study of the technology that is - · · 
available regarding automated access 
contro: systems to determine the most _ 
ap;m,priete system to accomplish the _· 

-. . . .:, . . . :

objective of the proposals. Several · 
· commenters, including the ATA ~d _, 
 AAAE.. rec~mmend that the FAA .·:.. •:
·C?nduct ~ pilot program at s,e~~ ·- ·. -
airports to .evaluate _mo~ reelulti~y 
lhe IHuea mvolved m this rulema.lnng. 

While. w~y of merit under less 
compelling ~stances, the - .
implementation or any or theae 
recommendations would result in the 
postponement of a security measure 
intended to promote the aafety of air 
transportation and therefore must be 
balanced carefully against that goal. The 


 information that would !3e pro!idecl to 
_th~~.t\A.through~JIW?lich~nng 

!'> 
would

dupli<:4te. a large extent. that already
contained m Docket No. ZS56& Through
its experience at mo~ 1hU1 i dozen .. · 
major airports and other facilitiea. the 
FAA bu f?eeli made aware of moat of 
_the existing technology regarding . , · 
computerized access control systems 
and is ~dent that technology is .;·. :-

, available _tQ meet the ~enta of_,.:
this final rule. Additionally, the FAA : 
historically has been reviewing and 
evaluating all aape~ of an airport ·" '.·:
operat?r's security pro~ to en~~.-=-
that HII commenaurate with the size.· 
layout. location, arid activity level of the
particular airport. Conaeqnently; the -;:_..h
FAA fully expecbl to be involved early:
on regarding the scope and design of a _
system that meets the req~ :: .:. · '-"
performance standards or an approved 
alteruati:ve that will comply with tha < 
final ru.le. From its historical_ role,·aa · _ 
well aa itsearly participation in the :.. 
process outlined in this final rule, the · ·.
FAA believes that the requirements of ·
this rulemaking are both realistic and : 
supportable. ; · ,· -".: _.: · -0 --: ' -· ·:-.; -' 

The FAA p!ans also to issue g'!oeral 
guidelines to assist airport operators in 

 their selection of a system. method. or 
procedure and preparation of an•_,..,~.-..
amendment The guidelines also~will :
assist FAA personnel in their review 
and approval of the amendment 
containing an airport operator's - , ·- ,. 
proposed strategy to install arid :!-'... ~ :·
implement a system. method. or '."~:--- .

· procedure that meets the perfomiarice 
standards or an approved alternative. In
1wnmary. the FAA s input and ·. · 
Involvement at the very early stage will 

 address many of the commenteri'_ <:.:.-'";
concerns that might otherwise argue for
delaying fu!al action. .. c - . . : - . . 

Funding was another concerji ~~>{_;__
identified by 46 cornmenters. Most of "

- them indicate that the Airport '-, ----~
Improvement Program [AIP] would be ' 
their only source of funding. Many _ 
airport managers make reference to the 
notice which states that the proposed 
system would be eligible for funding . 

_ 
-
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under AIP; however, their com:em is 
that the amount of AIP funding naiW!ie
would not cover all coets. Corornerders 

· also expreu concern that other eirpmt. . 
improvement projecbl would be impedei
due to the diversion of AIP funds. 
Several or the commenteni recommemi 
that the FAA consider making other 
funds available if a final rule ta ismed. 
Lastly. the commenters state that tbe 
short implementation schedule propose.t 
in the notice cou.ld make A1P funding 
impossible due to the amount of time 
needed lo process such requests. 

The majority of the airporta an'Sll!d 
by this rule are primary airports. n.. 
airports. particularly the larger ams. 
have historically funded much or most 
of their capital development withoat 
Federal financial aid. In addition. _ 

-primary airports receive entitlemmt -
funds each year. under the AIP. H is • 
expected that these airport sponsors 
would use the AIP entitlemeots or tmr 
own resources to fund required seaiiily 
capital costs. To the extent that thee·
resources are not adequate at smaDer 
airports and depending on the - · ·., - : 
availability of other nmding ~ ;;..:. 
within the AIP. the FAA would~
supporting the program with fnndias.' as 
necesaiuy. Since the final nile iDdudes a 
reviaed Implementation scnemde. h · 
FAA believes that normal funding - · 
within the AIP should be sufficiem lD 
iud airports. aod a "set aside• f1llld is· 
not necesAl)'. _,;- - - .. .: · - · ~ -:-' · · 

Fifty:.eight commenters are CDllCe1m:d 
about the a>sts that wou.ld be &:nvbed 
to achieve compliance with ~ .-o".-""--=- 
requirement being proposed.~ ,;.. '· 
believe the cost figures reflected m&. 
notice to be underestimated. SeVl!nll •. •
commenteri. including the ATI-- AAAE. 
and AOCI. provide details of estimzll!d 
costs. Those organi:za lions indica12 that 
the FAA cost estimates are. 

es 
' ·" · - - · · 

underestimated by as much a~:_
ofto. Fo{that reason. the corru;::enter! 
believe that tlie ReguL tory Eva~c2~c::: i;: 
not accurate. 11iey also state that the : 
regulation be~'proposed meets th&,· 
criteria for a major regulation ti.ndB · 
Executive Order 12291 and. thereWR. -· 
requires!, ~egul_atory Impact Ana.'fiis. 
. - In response to the concerns regardiDg 
the estimated costs of the pro_pasal the 
FAA reviewed further the data - ---....-.. L •• 

contained in its Regulatory EvaJoafuci. 
The results ·or that review are refieded 
in the eval!J-Btici_n'.Jo~ the final ~-A, ,._ 
summary of the Regulatory E\·aic:ation..is 
included in this preamble un~tne.,.. 
beading "Economic Summary." . _ .. ~ 

The concer.i.s identified by the 
cornmenters regarding the 
implementation of the proposal re.flee. 
the extremely tight time frame proi--.osed
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prevent serious differences in Ha 
 impl1:.mentation._~~- F~ lYill.'..:._,':, ·-:;. , 
accomplish the requested · , . ·. i . • · • · .. 
tan~a12~Z!.tioii ~ug}_t_the_i~~_!.!ap~~ of •

gui_d<!n~. to tlie)iu:f2!1•. FM'.resf.:o~s for." 
dl11eminatfon to tfie cfvil aviation -· · '~ · 
security ins~c'tora-::..;,,·:!- t"; '- 1 

fxp~'i"''::',:1~ 
. -!•:· .r;. -~ 

 A num6er"~fC<>~~'ii~ 
concern that individuals who ordinaril{ . 
have acceB& at several airports (such as 
cre~ember:9 ·~r·o.ffi~iala of a : -~; ~ :_:::

multiai.rport unsdictJon) woulcf' 
0 

need a 1
card for each airport. At least five · .. ~. 
commenteri recommend that·a ._.__ _- " . 
commonality exist among the syst~m~·to: 
cll;!_dl! PP.,t•!~te p_o~Jion:,.&!1,¢:~ ~;,. ·
inconvenience stemming from individual. 
sysiemi~ whicli deny acceH to the above.~ 
individuaJi. The commenter& iri · ·, · 
eHence, reconimend that the' FAA~''-:'.~:' 
reqwrlaccesi conirol ayite~~tl).a(~~~ 
compatible on a national basis. . . 

The,FAA does not agre~,at,this.time ..
that l.mposing.riniformity.1~.w~rrant~d•. i:; 
First. it would require imposing· a _-::..·_ . • .
umforin type of system, e.g:; a computer- ;
controlled caid system. Moreover. --:-_ ·,
requiring each airport to have-a 1y.sh!m~' r
with nationwide capacity and'. -: ~ -~ • .
compatibility ( · bf f t ring 
hundreds of th:U~!nd~ ~f~~es ;~~£C

"' 

drive system 'costs up· and woulj
r • -

benefl{ '
-- - t · f th· .- di- 'd al"~.,..11 ~b~ !r!m!s s~~t° ~th ~l~~aied8 

· .:
titi ~ _ocia -~ ~ th 'fiiiarrw-- ..-. · 

en es~- - 0 ~qv~r, su~ce -~ "" . . e.:-;,
0 e~pandti~_the. ~~e>r~l td.o

6
~~ !ffl5-:; '• · ·,.

a ema ~e, ~!~. II}~ • ~ P!'. ,·a -- • • 
P~~~-~~sp~n~e t~.tl!~.c~~ents. .. _
nati_onwide unil'o!ffi!t}t is n~t practicable. 
Howe~~r, .Bf! teff0.!J. 18_und~~!~ t~. s~dy 
the f~!_sibgity of~ ~~~ 1.. 8Y81!!m '! th . 

1m~ti~irport cap~_bili~~ · Tb.! fAA -·: ,. 
antic1pa!ea. th.~!_oper~_!io_!!a_l_ 1_~B!_Jl!I will.; .
be fd~ntified 1:Jl the s~dy.__ - ·· ... , 

Twenty_ ~ommente~_address the issue ,
of altetn~tive ac~!ls~ co'!_trol_ sy~!l!Dll0 _ :_: 

that ~rovide an eqwvalent _level of ... -.•.
~ecun~. Many of these comm~nters, 
including operators of small airports, 
state th~t nonautomat~d. systems should 
be P!n:ru.!led. 'l'bey.beheve_ 1;hat the· _- ~· · 
requirement for.~~ alternative to have., 
the same capabilities a~ a comput~r-. 
controller;!_~ sy~te!:11 11. too ~-·~ctiv~ 
Ten comments ~ere recei~~d from · · 
peop.le.who are in the bus111eBB of 
providing systems for acceBB control. 
The intent of these comment en is ~o . 
make the F ";A a~are of technologi~s, 
that are av~al',!_\e, and. more - . 
importantly,~ recommend that a final 
rul,e'not re9w,re one type of syate~ ,-: . . 
~f"~9#jio.th~rt .l?, be· u~ed by,- . " · 
e~ep~OllJl.f t~?~sed m No_ti~ No.__8&- · 

8. :...:: :";..:.r.:. . ~ , 


Th~ FM a.arees th_at, in addition to. 
the ·specific technology identified in . 
Notice No. 88-6, others may be available 

in Notice No. 88-6. Twenty-nine . . 
commenters contend ~at ti:!~ unrealisti
schedule makes compliance 1mpo11ib1~ ..
~onsidering the tim~-cons"ui:n~p~e11
~vol_ved for _bu~e~.~e_s1~:_:-."~
b1ddmg. procunng; ·and ~stalling a $~
system. Several comrnentera are ;- ,:'.·.-
r~commending .z yeiu:9 in addition i«?. !At
time prop'?•ed m Notice No. ~- One_ .
commenter recommends that the , ... ·
compliance ti~e for this req~!rement be 
3 ye_ars following the allocation of 
'.l 0 d1 ::2!ed ATP fo.-:ds. . 

The FAA agrees with the commentera 
regarding the~ concerns about the___:· :..
imp!ementation scheduJ~ propolled in"\_·~
Notice No. 88-6. Accordingly, the final·-
rule contains a re~ised Implementation 
schedule. The re'w,sed schedule -·· .
cons ti tutes a significant change from _f:he 
lang~age proposed~ Notice No. ll&-8.~~

Thirteen c~mmenters express concern
f~r the effectivenes~ of a system that_-~,
~1rport ope~ators llllght 1>1:_forced to.~_. ..
unplement if they 8!1! sub1ect. to the -~ -
schedule proposed. Ill the n<?tice. If~ 
airports were reqwred to comply with· · 
the schedule as propose~ In the notice, ·
the overde~and fo.r ~u~~~ vendon 
would require usmg mexpenenced, .., ,
·ontractors and C?Ompanfea. Th_e· :··:·" ~-
.,,OOlJ?enters _are m !avor of_exte~~- c::
ne hme period for unplementation slnat
compliance with the proposed s_cheduJe .
could have a detrimen!al effe~ _on ~e 
system quality _and reliabiljty, especially
at medium- and ~mall-sized airporta. ~ .., 
· · The FAA con11_d_era the•! ~-nC!m• t~ 
be valid. and as.stated aoov_e, the·. ,·.
schedule contained in the final rule ii '...
revised. Current d_ata_indiCl!l! ~a_t Z70_. :
airports would be required to comply · 
with a final rule. -.- :; ..<.·:· ,, , . : :

The performance standards '. .. . 
associated with a computer-<:ontrolled_; ·.
card access system causes seriou1 ·- ... -:-
concerns for at least 14 of th~ . - ·. ,' . . 
commenters. Nine commentera believe 
the time-date requirement for controlling
access to be impractical due to_ . _ 
necessary adjustments in work. .. ,..,. _ 
schedules to meet demandt.-_Tbeir:. · · .
specific concern is for the impact It will 
have on day-to-day operation'•: e.1,.. . 
reassigning staff peraonneL uafn& -.- ~ --, 
different gates for delayedfllght1;: :· ~: 
working overtime, and changing__ . 
workshifts. · _ · ·.. · .- . . 

If a computer-<:ontrolled _card system 
is selected by an airport operator to 
meet the requirements of the final rule, 
the FAA anticipates th_!it the system __ 
would be designed to have unique _ . . .
'oding for each card_·~ !}lat the?:_:;~~
~mputer can ~e reprogrammed lr1·.·: '... .

nutestorev1setheacceBBauthonzed
by a specific card. Such details wUl be . 
developed in the context of the·= '; ·, · :,'..
_amendment to an airport•, approved·=- :

. 1ecurity program and will take into.:·-· · 
acc~ll!l~ the ~eed JC?~ operational~·~;~'. .
fiex1b1hty. The f~ plans to issue .....,~ ~-

. 
&eneral guide.Y!?e..t,p~_sy~te.¥1, oee!:at~on.·\

-~~Y o! t~!,E~~t,9.t~!!exp~sa:':.::!;-
concern for tenrundtosYC!)nfa1_ned'Yn the 
notice. "Secured are·a .. 11 riot defined in~·
Part ~07 o~ 1~ ~f tAe fAll ~~~t~~~~
~mme~ters ~que~t a_d_e_firutio~ of: ·.;.~~ ·
 1mmed1ately which 1s stated m the . _ 
propos~I to ~di~a!ewhen a_cceH shi:/,~l.~_ 
be def1:1ed to individuals _whose · ....-
authority changes. Other commenters ·; 
expre88 coricem regarding the use of the 
~-o~..airporta" vl!riu~ "a1:1'i>«,?rt ; '".~~~ -
operatol?~· ~.~e P!i~~l!!o/~.'?~~~·!.~p
88-8. Twe!1~~mm~ntert}ll'~ concem~d 
 about an apparent conflict ~at ce_nters J, 

around the airport operato_r 1 · · · - ' 
 responsibi!iti_fl for ~e_qui~ UFder.P~ _j .
107 and those· C?f air camera su_bt~_i~~..,
Part 1~ who have entered ~to : . · 
exclusive use agreements ~th airp~rt-~ 
operators. The co~~ntera urge.~-~··«{:,.. 
FAA_to ?art'¥ thi11B1oe befo~ . , :--., 
proceeding witli a final rule. C?i!e. - _ 
commenter req_uest1 stan~ation by~ 
the F~ ln_l...~t~:9!a~4:'~ ~f ~ ~ ~~ 
rule. . ~·- - . : ·, .., . - · -- -;- · · ·. · 
 The FAA Intentionally did not define..,. 
"se~ ~a"~ the notice, nor_!a it ·--;'!_

define!1 ig_th_~ ~ rule. To do IO could];
result m the compromise of airport· · ,. 
operators• security programs. Use of the 
term "immediately.'.'. is jntended to stress 
the urseney with which an airport.:«-~·,.-'· 
opera_tor_ahoul~ !c;t to. deny acce!~. _t<r-~ .= 
secured are~ by ~authorized. ;.. . .- ~.;.:J· 
individualL Tbe preamble to NoficeNo.-
~ used thf! phrase ·~tn_'I~ matter o!-' ,: : .
minutes." .Although the FAA baa noF/ _, 
further defined this term In the final rule; 
the FAA believes that the time interval :- ,
should be the reasonable minimum time 
n~ssary !O adjust the database to~,'.: 
deny acceu Jo an Individual. Rl!garding 
the use of tht word "airport." the FAA ;._ 
agree, that the preamble statement~,.= . 
referenced by the com.mentert creates 
confusion. However. the proposed rule 
and the final rule clearly establish that:'.:: 
the regulated entity ts the airport ;.'-:-; <
operator. Finally, the FAA does not view 
the use of the term "airport operator" a, 
being inappropriate notwithst~nding_--= ::;-
th-at an airport°operatofmay have -- : , . 
entered Into an exclusive use agreement 
with an air carrier. When entering into.. 
an exclusive 'use agreement. the a~ . . 
 carrier must accept the controls an~ _ : . 
procedures levied upon It by the airport 
operator. In such 8 case, the airport . 
operator may be required to estabU1b · .- . 

 a~qition~ C9ntroJi ?r'!Jlodify _eJCfs~~;~
ones for selected areas of an !lirport !o • :.
complywiththisfinalrule. _ _,., ... ,. 

The FAA agrees with the commenter : 
who reque1t1 that the FAA standardize~·-· 
its interpretation ·of a final rule to .. 

c.  _
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to meet the obfectivea of the 
The FAA also envisions that operators 
or the smaller airports may be able to ·
meet the.requirements of thi, final rule °?

. with minimal or iio computer....tated '.4"
hardware installation. The final rule la -~
revised accordingly. .. 

The lack or specificity resardins the 
doors. gates, or other locationa that 
would be Involved In the - <-: " - ' 
implementation or the proposed system 
is of concern to 24 commenters. They 
contend that the number or-aa:esa ,, ,;;.-.
points to be controlled will significantly·
impact the cost of the system. They also 
expressconcern about the applicability· 
of a rule to those points that give acce81 
to various suppliers who are making· ·.'
daily deliveries to tenants In a restricted
area and to the cummtescort , ~ .. :,_ , 
procedures that provide construction 
workers with daily or temporary accesa 
to restricted areaa. Seven commentera_.
believe the proposal to be In con.Diet ·,i.;
with fire codes.· ,·_r_ -"'-:- '~ · _ . 

For the same reaaori that "eecured ~ ~:.:
area" .waa not defined. the FAA wai not
specific regarding doors, gates. ·and · -=, 
other locationa to be controlled. To do· : 
ao woul~ compromise an_~ ~._..:;}
operator a security p~gram. ~~that.·.:_._.,.
reason. the FAA apecifically requested ,.
tha~ ~rt.o~r·~.?!! not~ ill ..: ~
thear_~~n-~ a~c.«!e~~~~
current~~ proposed eecurl.ty ,..,.. t ~-:.~;::

~gemen_tB. ~e FAA:-J>lanned ~~;.;:J
~dance for the various FM regl~{ =.
~ assist the F~ pen_onne! and... ·.., 

.airport operators m the identification ol;
tho~e access points that should be .:;i,;1;:
sub1ect to control by the·~·:·--~~:,,
meth<:><f, ~r procedure required by thi_s : · -
final rule. The FAA doe~ not envis~on;/'''

. th~ t ev~ry door or other accea pomt_: .. •
will need the enh~nced accesa co!1tn:11:J., 
In response to. the concern regarding_ 1::
supplters, the intended e~ect ol the ~-- :
requirement proposed by the notice will 
not allc;,~ ~e FAA lo CO!}sider_the ~-;,..;..~-~

. inconxe~ence of such arequirement to -
any one group. Escort procedures~ '.'j:
associated with en airpoi:-t'• ·; .··:-" ';... h ·-

· identification system. and Notice No. ,; ·
.&&-a stated that the 'proposal would ;..::
supplemenL not replace, u..,datiiig..,.....? ·• 

 .identification 'syitem required by an ·/·
 airport operator's security projam.·-==c.:.:
Escorting of persona will con~~ to. be 

- permitted under the rule.·.~ s~_• ..-;; 1",._
"\ . Twenty:.nine comm.enters 1tafe that \·:
 the complicated ~d expenaiv~ ~ :. ~ · · 
au_toma~ secunty measures_p~posed 
by the.notice are not necesNi'y-at small 

. airporu-since small airports experience 
· different types or problenia ihan do large
airport&. Nineteen commenten ,~,_,·.:;;
specifically state that the currenl _, .:- · .
procedures are ad~quate and that the --~ 

proposal.~'· -levetof antl~rpatecl by AA 
through the' final rule can only be - ·· ·
obtained via greater discipline or 
personnel and more training on security 

'lasuea. Six-commenters recommend an ,.
·evaluation'or different airports to ! ' 

determine the acope or security needs 
and to give consideration to the 
complexity of operations before . 
effecting a rule to require all airports to 
have a complex and expenaive '. -
computer-controlled system. 

The FAA agrees with the conunenters 
and recognizes that security varies from 
airport to airport. The final rule Is 
revised to permit FAA approval of an 
alternative system. method. or 
procedure that provides an appropriate 
level of security commensurate with an 
airport'• needa. 

:At leaat three commenters express ·
concern µtat Notice No. 88-6 does not 
addre81 the impact on fixed based -- , 
operators (FBO) and request ·,:~.-r · · 
clarification or this Issue. Eleven 
commenters express the same concern 
for general aviation (GA) operationa. · - .
. Upon adoption or a final rule. the ' 
airport operator would be the r:egulated 
~- A;_s_tena~ts or_the airport. FBO's 
and GA ~perations wo~d ~ subject to 
the control procedures identified by the 
airport operator. ' . .. . ..- ' ' 
· ~~enteen co~enters s_tate that ~e 
req~d syste_m ~l not P1:vent a 
person from VIOiating secunty measur~s 
If that person has such a des1.tt. At l~ast 
three co1n;menters state that the re~utred 
system_ Wlll not prevent the PSA Flight 
1711 !YP8 or tra,ged_y. . . 
 The FAA beh~ves that the eme_rgency 
final ~e amending the pre boarding · 
•c:ee~ procedures ~mplemente~ by 
the reqwrements 9r ~s rule to reqwre 
airport operators to implement a. 
positive ~cce~s control system wtll 
substantially increase the overall level 
.of aecwity and will minimize the ·· · 
 likelihood of a PSA Flight 177l type of 
aituation. 

 · Finally, 11 persons comment that the 
proposed regulation will. at the very 
least. enhance security to a minimal 
degree. They contend that in some cases 
aecuritywill deteriorate if all issues 
involved at any one airport are not 
considered in the system design and 
Implementation. • · · · 
•· The FAA believes that the final rule 
will enhancealrport·aecurity beyond a 
minimal degree since its intent is to 
_preclude access to secured areas by 
 ~authorized persons. Since the '· , · 
commenter, did not identify the 'specific 
i1&ue1 to be considered to prevent a 
deterioration or security. the FAA 
cannot adequately respond to that 
concern. 

NCUiity. theF ~ Discut"sioa~t th~llule. __,..,_ - - :-- ~- · 
· ~ . · 


After consid~nng the comments. the 

FAA Is ~en~ Part 107 to add 8 n~~ 

I 107.14 ~ reqwre improved ·~SI . 

C?ntrol to secured areaa o~ certain 
airports. The final rule re~1se_s the 
proposed rule In 1everal significant 
resp~cts as a result of the comments 
received. . . 

Section ~01.14{a). Paragraph (a) of 
I 107.14 is revised in three ways from 
the proposal. First. the amendment to art 

airport operator's approved security 
program is to be submitted to the 
Director of Civil Aviation Security 
rather than the Administrator. The 
substitution of the Director of Civil 
Aviation Security for the Administrator 
has been made throughout I 107.14. 
Second. the last two sentences of 
proposed paragraph (a), dealing with tll1e 
timeframe for implementation of a ·_..... 0 

required system. have been deieted. The 
implementation schedule is found In · · 
paragraph (cJ or I 107.14 of the final rule 
and is discussed below. Third. the · · ;· ·-·-· · 
requirement of paragraph (a) that · .• 
certain airport opera tors submit. for 
_approval and inclusion in their approyE~d ... 
security programs. amendments th!lf__ . 
provide for the lnstalla tion and use of .11 

computer-controlled card system for -~ -~ 
access to secu_red areas of the8:UP,ort. .. 
has been modified. Paragraph (a) now .. ,. 
requires the installation and use of a 
system. method. or procedure that meets 
specified perfonnance standards to , .- . 
control access to secured areas of the 
airport. This change allows the ... ~ . 
installation and use or systems, _ 
methods. or procedures other than _ ·::: -:; 
computer-controlled card systems whlc:h . 
may be CW'Ten tly available or that , .. , :- , 
becoe1e available in the future . _. 88 
technology evolves and that meet the 

f ance atar.dards 
per 0

~ ' · 


Se~ct1on 101.14(b). Paragraph (bJ of _ 

110, .14.addresses the approval of . . 
alternative systems. methods. or : ,. ; · ",. 
procedures. The final rule reflects ma1cir 
changes from the propo~ed rule as a _ 
result of comments received. Approval 
of an_ altemati~e under the final ~le _Is 
not tied to having the same capab1lit1e11 
as the _system. method. or procedure 
meeting the perfo?11ance_ standards of 
paragraph (a). This perrmts approval of 
other than' automated systems. 
However. the critical ele_~e~t for 
approval of any alternall\_e 1s the !ame· ~ 
in the final rule as It was an the - . . . 
proposed rule: the alternative must 
provide an overall level of security 
equal to that which would be provided 
by the type of system. me'.hoc. or 
procedure described in parc1g:-a pb [a) . 
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\.. ~~'7:o{/;;~-;;;;J. P~~h(c)~
proposed rule sets forth the schedule for·
airport operators to submit the· .,-.;" .:. 
amendments to their approved tecmtty 
progranill required by paragraph [a]wi· 
(b). The finahule-ietaina the+~<r.: 
_appfoil~ ~the.'~-~.¥~=-
airports 1ubjec1 to each phase to submit-
lhei!,amendmen~ Airp<?~ OP!"to::s'."~ -
may sub.~t theiru:iendinenta.priorJo.~,-
!he da.te-required by this finalTm&, f.ar '
example; since some airport operators :
will be able to meet the: requirements or.
the rule without installing a system.: · 

 method~or procedure that meeta th~.- . . 
performance standarda of paragraph [a),
end will be able to meet the inten_tof the
rule <1~11_mµch Cuter ~e~ ~y:=,,
are encouraged to sublDlt ~eu; pl~: .. 
before the dales requited l>y the final 
rule. · · . · . · . ~--_ ·/".'· · : .. · 

-. Operators of Phase I iifriorta;'~nere..T
25'mi!Iion or more persona mscreened 
annually or as designated by_ the • • · 
Director or ~vil Aviation SeCl¢ty, must
submit amendments by 8~thi after··
the effective date of the final n:de!.: : .". 
Operators of Phase II airports.; where · · 
more than% million persona~'.~~~:~~
screened ammal!J, must.nhmlt', ,.·, ·
 amendments by 8 months ~die .."'· ·
effective date of the final ru1._ pPerators
ofPhase mairpmta. where 500,000 to z 
 million ~ .are acreenecfmimiaU,, 
 must submit amendments bj ttmonlha 
.after the effective date of the final nile. · 
Oeerators of Phase IV-~ whele 
less than 500.000 persons are screened 
annually, must submit amendments by~

'.12 month1 a!ler tH effectiv~ da~_afthe 
final rule. - ,. : • - ,. :-.-_ · .~ · · - -~ --

Paragraph {c) of the final ride also-'·· ·
includet-an implementation schedule.·· 
The Implementation timeframe, which ·· .
was in panigrapb (•} of ~e proposed ~
rule. is substanlfaJly reriaed in tJie rmaJ 

 rule. The proposed rule prarided t&at .•~·
"the system must be fn use within 9:.:: . 
month,.. after approval of aa airport".'x-
operator'• amendment to ita approved · 
security program. The proposed rule . 
also provided for an additional 8 montha
at ce~in locatiom ~ analrpart. The_.,·:
short time frame of tlie propoeed nlle. . .:-
applie.dto.airporuinallfoarpbues.r.... :

The final nde is differi;nt in sneral- f..:.
 major.,especta. First. the,.,,. ::r,, ·-~ :. .,,- -~-
implementation schedule la now linked--:

 to the_pealeL;The final nde provida :- ~
·.that the eystem, method. or prooedme: 'i:
must be rulJy operational within 18 -.. ,-
mo!l.~_.af!er~•l!l)l'PV:81 of;&D:~-a • ,;:

operator's amendment toJli approved - i
 securit, pfOS!'am~sµy at Ph•11e kf:!"s~"-:1.
 ~b'ports. Operatots:or ~n.a~::i.t
have Z4 ?lOD~ after approval of thit ':lir
endments k>.fheir approwed -aecmity ,

· progl!lm&, Operatora of.Phaaa m·•od1¥
........ .. .. .

~;.-~ have montha. The appro~ed' 
~mendment for each airport shall · 
specify how the system. method, or 
procedure will be fully operational , . ~..., 
 within the appropriate timeframe. 

_Ian~ Finally. parqrapb [c) ha1 added . • . . 
to ~ddress the aituatio~ where 

an ex111hng &lJl)Ort becomes subJect to · 
the req11irements of.I 107.Hafter the 
effective date.of the final rule. The ·,: ~
timeframea for IUCh BD airport O~rator ·. 
to submit an amendment lo its approved 
security program and to specif} that the 
system, method. or procedure must be 
fully operational depend on the phase 
that ia applicable to the airport. 

. Section 107.14{d). A new paragraph 
(d) is included in the final rule to- · · , 
addresa the aituation of brand new 
airports commencing operation1 after 
December 31, 1990. It is FAA's view that 
new airport1 lhould meet the 
requirementa of section 107.14 when 
they commence operations since the 
improved acceaa control requirementa of 
the rule 

new 
can be incloded in the design for 

these airport& and at • lower cost 
than a aub_S4:qU~t retrofit. . 
~~"J' .· ~. 

. · , . · -.. -~ "! 

The foDow!ng ii a summary of the . 
final cost Impact and benefit assessment 
of this rule amending Part 107 al the ·. . 
F~Anation Regulations to provide .
enhanced c:ontrol of.accesa to secured . - · 
area.a at certain US. airports. A full · · 
regulatory evaluati911 haa be.en inserted· 
iD.to_the public~docke_t_~ I.J?ia-, ·,:!::-: ~ .:·-· 
nu~;;\~.· •;::L·~~ :<-: ··:,: ·-·,· -: : 

· For purpose..only of thiaevaluation.~ ~
the projected economic impact of the . , 
rule ia_baaed ~the~~-~ inatallillg: .. ·
and operating a computer-controlled.:.) - 
card~ 1y1tem. ~er ac:ceu .-· · · · ·• 
contr-0l sy1tema, m,ethoda, or,proced~.~
may be permitted u a means of.· --."'.· : ,~;
eompliance with thia rule eubjectto_tbe.,.
approval of~· Direct~of Ci'ldl_,~sc~... _·,_
Aviation Security; , .. : 'f~·:; ~ , !r.'.:::,.,;:.. :' 
- Fifty-eight of the 122 written : ·.• '.:: .-: 
commenta received 81 of May 31. 1988, · 
in responae to Notice No. 88-6 published 
in the ~Register onM.~18. : '. :~
1988, pertain to the economJc impact oh 
thepropoaal.TbesecoDUDeDtswete --· 
•ubmitlftd by ~try•asociatiODS, ..·; , ;: 
Individual airport authorities. m .. -:.· : _ . 
aervicea, and producers of airport · _ .. · _: ...·· 
HCUl'ity ~ulpmenL 'Ole ~ut majority of?
the.e comments senerally stale that the-.:
FAA had m1d~timated the total costa -:
required ror 1:9mpliimc:e_with the ...;:c: ·: .. :.-~
proposed~--·· - · .- . :c'\!' ---~ .--- ·,-:-·.,,
... .~J of ttie,e comments are premised:
ii two baslaass:uiriptionli: {1} That u--.........J

 FAA underestimated the.coat peuccesa~
·point; and (.Z) lhanhe F~ - ,: ~ "'•,-:·':,
unde:eiitimaied the number of •ccne.:~'""-

~--... 	
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-~ 
points req~"'"enban~ control at -
airporu. : . .-:-:. .. :· -- ·' · 

The FAA ha1 carefully reviewed its 
own oost estimates In light of comr:ieat1~-
received and does not •gree that it · · •· 
underestimated the coat per access ...... 
point The FAA'1estimates of design. · •
testing, bardware, imtaUation. '. · · ~ 
maintenance, aoftw811! update, and , '- ·. 
aeC\D'ity 1AlJ'd repla~ costa were""""
based OD price quotes 'of maaufacturers ·_c 

of computer card access aystema. Cost 
per acc:eu area will differ for airports of 
different sizet. due to the large number 
of variables in required equipment. 
labor and maintenance and structmal 
alterationa associated with retrofit of• 
existing systems. Thus. it is misfeading 
to estimate total coata of the proposed 
rulernaking based on the coat per accesn 
area of one or t'No airports, as wiu dorui 
by some commentel'L ...:; :;.. ,, ., ......~ .

Regarding the nwnb~ ofa~-·,..:-:.· 
points. the FAA believes that severaT . 
commenters misunderstand the scope otr 
the proposed rulemaking and han •-:- ;l 

therefore overestimated the number of·· 
access points that the rule would requin, 
to have enhanced access controls · 7. • 

(system, method, ar procedure). In -.:_--: '
determining the number or doon that ' 
would be affected, the FAA did not· · · 
envision that every door In a terminal~ : :
area would need to be so controlled.-~;' 
Rather, the design of many airport · -. ·
buildings permit. a Nfunneling through.. ·· 
effect which would minimize the numbe1t
of doors requiring such enhanced - ~1 f:: ..
control In general. fwmelling persona"".?'"
through a single point with enhanced;(;. '
access controls to BD area would · .. 
eliminate the need to have such controls~
at subsequent door& .·' · · ~ ·--<~ ·

Therefore; for its economic ~Jysii of' 
.the finaJ ruJe, the FAA'haa not revised.' 
its estimates of the average number or 
access poinbi that would need iobe' .~··
controlled.in the four categories.of' :·_ .. 
.airports. The number of accesi points ' ::
for airports ofeach phase remains as · -, 
follows in the economic analysis or the 
final rule: · . . .. 
~-Pha~ 1;'12a;~stp~·inta. \~',·. ~-::· .· 

Ph · II; an . · inta ·:· 1 ! • ·· - ,.._ 

ase .,..,access po. ·-~- · · 
Phase ~ 2S access po~ts ~ · _ . 
Phase IV. 10 acceaa pomte ... -- · -- ,["'· 

 · Several airport operators comment--_· 
that the co1t of the required sec!1fifT · 
meuure described iD Notice No. 88-8 ia 
excessive and woµld impose a heavy 
fmandaJ burden on them. The FAA · 
recognizes1 these concerns and has-··· ··
Uierefol"I! ~~med in the final rule :~, 
.tlsat an airpmf operator may .submit an . 
amendment to ita security program_f~ 
ap~i'ovat by th~ D~or of Ovif ··, · - - ·
Av1atloo Security. which doea not" ·.-· · · 

.·_.:. - -- _.,....... : :. 


· • .." 
~ ' 

~ 
'. 

· 
-

. "_.. 
·':'. 

• 

 

 

 

 
 
 
 

 
 
_ 

· 
 

 

.;.  -
",: 
!:, 

:: .
· ~ -

· - ·
, . ~ · : 
, · :,, -

~ ~  
__ •~  

:i · -c  
·· _. "' : {· 

- \ -o ~ 
-~·  ·: 

-~_am _~- - ' 
7' ... ~.~-···-·· -_ ·--:·.· -.-··- :, .... 









Can
ce

led

http:categories.of
http:controlled.in


necesaarily require a computer card or 
automated.system. The Director of Civil 
Aviation Security may approve 1uch an ..:
alternative system;method. or . . -.·., 
procedure i£. in the Director's judgment. 
it provides an overall level of security 
equal to that of a system. method or . 
procedure meeting the performance 
1tandarda outlined In the final rule. . 
These performance standards, although_ 
1tringent. do not specifically require use 
of a computerized or automated system. 
.._ln addition. the implementation 
schedule for affected airports has been 
re~cd ~ the final rule-to allow more ·_ 
time for compliance, particularly for • · 
medium- and small-sized airports. One · 
positive effect of thi1 change may be to . 
spread up-front costs _for installation . : . . 
over a longer period of time, easing the : ·
burden :oi;i._m~~Y ~oij operators. , :. --~~ .
Coa_-·1.1.·.~ .~I-~ }:• ~-·-_··_· .. ·: ::'.~.·. ;--· .'_ .·_-;...,.,.

. - _. ;·. ·/
. Thi~-anar'.rsisofthe.costa-of 
compliance ~th the final nile ia 
premised on the assumption that all 270 
airports will install computer-controlled 
card access systems. In actuality, many 
airport operators, particularly of -; ; 
medium- and small-sized airport, in ~ .$:: ·:
Phases m and IV, may Install _ • ·- •..,- .. --- _
alternative !!<:Cesa c~ntro! systems._ c- ·;;,;~ .
methods. or procedurea, with the ,. • U"--..

approval of the Director of Civil . '.: ;_ ·:.;;;- , ,'
Aviation Security, that niay prove to be, ; ·
less costly than the computer card .-,~ ., ,., -· ·
systems. Therefore, the actual coats of ~·~-
this rule m_ay be les.• th~_n'~e es~.a~l!~ /
costs .in. this analys11.. ~-· . __ •.~ _- .;,;_:f .r:.
. Estim:ated costs_ of IJ!lpl~me~ting .-~~ ';..
c?ntrolled acce11 ~ystems at~ _:-,i_;,i;;;;:
airports in the Uruted States, m_,; ;;,:.•-.•-:?·
accordance ~ith the specifications and :: 
re\ised schedule of new I 107.14. a.ni..\ , ,
$169.9 million in 1987 dollars. and $119.f .·
million ~scounted presen~ value .~~~i,~
(employing a 10 percent discount rate), ~- -
for the 10-year evaluation period .fro~.\~ 

1~1998. For Phase I airports, average 
hardware anti Installation costs are 
expected to be $1.465,600, with average 
annual recurring costs of approximately 
$126.600. For Phase II airports. average 
hardware and Installation costs are 
expected to be $732.000. with annual 
recurring costs of approximately $88,730. 
For Phase mairports. average hardware 
and installation costs are expected to be 
$245.000. with annual recurring costs of 
approximately $42.969. For Phase IV .. · ~ 
airports. average hardware and · 
installation costs are expected to be 

 $56.000, with annual recurring costs of 
approximately $3,100. Table I show, the 
total of these costs by phase of airport 

 and by year for the 270 airports affected 
by this rule. 

 - The revised implementation schedules 
.apecified in _this rule for airports of the , .
four phases. permitting installation. "-,; .. _._
maintenance and labor costs lo_.·• , · ··. 
commence later than indicated in the 
 Initial Regulatory Evaluation. have the' · 
effect of slightly reducing the present 
value of total costs. Nonetheless, overall 
estimated costs of compliance have 

 increased from estimates in the Initial · 
Regulatory Evaluation; as a result of an -
increase in the number·cif airports In · ~ -
.:each phase. AccorW118 to a~ent , . .;. • 
 review, there are 17 rather than 18 ;;.~ ;-..: 

airports in Phase L 54 rather thari 48 · · 
0 

· 
airports in Phase D. 46 rather than 45 °· 
airports in Phase m. and 1~ rather than 

~·1eo airports in Phase.IV.' -~ · · • . , -
Beneft . ·, ~-· · ~ ~- ·.•:~ : · ·._ . 

ts: . . _· , , •.. ~ .: . _ . . . 
- · The prunary benefit of this rule will be 
.lh~ p_revent.lon ofpotentiatfatalities and 
inJunes and the destruction of property -

·resulting from 8 criminal act or SD act of _
air piracy. The tragic losson December . 
7, 1987, of 38 passengers and 5 .... : 
c:ewmenibers ~board PSA: Flight 1~ .', 
.aerves as a basis for focusing on the . , :
type of catastrophic event that may be •.

prevented by adopting new security 
regulations. It is important to recogrtize 
that the PSA Flight 1771 incident 
involved a 1maller aircraft and . 
passenger load than a typical Part :L21 
air carrier operation. If such a criminal 
act were perpetrated in a larger or more 
heavily loaded aircraft. the casualty loss 
would have been significantly higher . 

The estimated $119.1 million cost 
(discounted present value] of this rule 
can be recovered fully if one incident. 
Involving the loss of 170 lives and a · 
wide-bodied jet transport of the type 
typically used in domestic operations. is 
prevented as a result of requiring 
improved security programs at U.S. 
airports during the 10 years following 
adoption of this rule. This determination 
is bas~d upon a minimum value of Sl.O 
million per life saved. used in FAA 
regulatory evaluations. and an aircraft 
hull value of approximately $30.0 _ 
million. discounted from the middl,~ of 
the 10-year evaluation period to account 
for the uncertainty of when such SJi : 
Incident may be prevented. - · 
R t Fl 'bility Del · tiI egu a ~ , exi . , , e_r~mna. t)D 

This amendment would affect 2i'O of 
the 427 airports subjectlo the security 
provisions of Part 107. The FAA's 1small 
entity size standard_s .crit~rion define a 
small airport_ as one owned b)'. a cowity. · -
city. town or other jurisdiction witb a 
population of ~9.999 or l~. App Iring 
the FAA's iize threshold criterion. 76 of 
the 427 airp?rts are small. Since only 22 
of th~ 270 airports th~t would be . _. 
required to comply with this proposal 
are small, the requirement f~r the - .
enhanced access controls will not affect ~ 
a aubstaritia) riumber (at least one third) . 
of the 76 small airports subject to Part 
107.11ierefore. this final rule will not 
hav_e~a. significan_t economic impac~ 
positive or.negative, on a substantial 
numb~r of s_i:naU entities. .. , 
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.._.·; -· - t,,...;_ ,.:_~ !; - }';:~~"';~i·: ' .~ ,...,; ~ .j;· 1~_\~~~-~$-'~~ :"'~~ .. '~ .• -= -,·' .: ~--- _:.,,,~~": <' ~ -.. 
·- · . ,. TABLE l.~T OF CoMP\JTER-CONTROLLED CARD Access SYSTEMS FOR YEARS 1989-1998 

'PllaNI Phase N Pnue Ut Total 

.... 
Cost,

' 
1989•••-·--•••-•••o••-------H-' '. __ .-· •~- .; '·'tt!~~j ~ ~-•-••••-•••••·----- ' I $9,4"4,067 113,417,920 $22.861 ,987 

. 4f.271,('-<4 1990 ______ ·--·- - -------· I 18,599,133 I •C: ·-···---·----·· 24,312,420
1991: ----·····---·· .:.. . ..::.:____________ I 1,989,000 I 14,430,420 22.066.411 
1992 _____..,:_____ • -- ' --- -------- 

:;:~:!~ I:~~~~~=::.~==~:~ 
1,989,000 • . I 4,548,420 & 5.646.991 ·- I S,698.050 2C'.882.461 

1993 ·--. 1,989,000 I 1 ,89(),324 1 359,550 . "e,787.294-·· 4,548,420 1194 ___. _._.___. _.__-_-_·_-_...: ... --· ... ·  4,548,420 . ,1,890,324 , • . 359.550 .:, ;,,440,094 2.841,800
1995.------·---·----------- • .,.•. 0 

·' • · -- ·--·· • . - •• 1,989,000 5,520,420 · 1.890.324 .' - 359.550 s,,759,294 

1i96..... ------- .· - .------ -···-. -··-~ ·  1,989,000 4,548,420 '2.235,324 '. '81e.sso s,.591,294 
1997 .:......--~·..:....-: · ·· ··-.,- * ... ·-.... -.~ ....... ~ •• ·- •• ....~-"-~ ............. , 1,989,000 4,548,420 • ;1.880,324 f-' ;359,550 ~:;· _e,.787,294 
19911.__________ - .· •• '. · .- · -- ·• --'· -- -· ·~ · ..~..; • - ·- ,.,. --· .2.841,800 . .:, .. 4,548,420 '.· .J ,890,324 • '.l .·." 359.550 " ;,,440.094

Total Cos1 (1967 dollarsi~-'.~.- f;.:;_i_,:;..C~~-··_·_:_:_:...:__.::.:.. 45.260,800 8'.971.700 28,340,416 .. 11.314.350 I 169.887,266 
· Total Coat (pfeMnl vatue;_10'% ·~rate)~__.:.______:____ · · 33,345.586 6<i,267,176 18,312.651- 7..224.445 ·11s1.149.sse

• Rec..imng annual eos1s include security ICC8SI card replacement. compuler ma;nienance, software update and sup::,ort. and additional lal>or. Recurring costs 
also include card readefs maintenance every 4tn year. . . . . _ . 

• On~~me instal1ati0n costs Include planning anct procuremenl of computers. peripheral equipment. card readers. 1eeu,rty acce~ cards. eng,neer,ng s.re 'Jl.JNey 
and des..9". and Manager/Operator nining. ;.:..:,.. ~ -- .• , .,..._ ........ ~-•._ .·. 

. . - - t - .. ·• -~ - •• 

.' ....... 

:_;°"'.· -· ~- :.;.-- • • . 

. - .,:·:., .. ·,-. _.-~,..:.:-;..~ 
.... :-.. :.i. 
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c~i:-~!}f.:!} _'_'.~~,r~1r~~-- -: ··:,:. --- "'~~;-l{~ -~. _ _-- ~ __ 
;.j~~·~~~:, v~i~.';r::{~,:~~~i- iant~. ~-1989-,·R~i~fte;ji~~t=:)+~ ·;_:~ 

~===~~~~~~=====~~~~=~=~~~~- ,·
~ade lmpad Statement 

This rule is expected to have no . . . 
impact on trade opportunities for both !..: 
u s. firms doing bW1ineS1 overseas and"'!-:
foreign firms doing_ba9!nesa !Ii tlie.J~""t

. United States. Thia amendment affect."~
only certain domestic airports iubjed to·-
Part o, of the FAR. S"'mce there la · ·:" ,-:1
virtually no foreigii'i:ompetition ror the::
services provided b:, US. domestic ·. ::. 
airports, there is expected to be no .' .~ _ 
irr.pact on trade opportunities for either .
U.S. fi:rr.s ove~sras or foreign firms in' 
frie U:iited States. 

. , - , : . 
Reporeng and Recordkeeping~.,.··

The requirements inth;·t~t,~;
regulations (Part 107] for an ai.Jt,ort:::.:-~J.:
operator to submit an airport security -_:. 
program and amendments_ to the F~-;;;.!"
for approval were approved by~~~'
Office of Management and Budget·" ... st·:
(G?vIBJ under Control No. 2120-0075. :_ ", 
PursuantfothiafbaJrule theFAA~;;,t.;_;.
forwarded iin ameoc:hiient to Coiiirol M,l
2~ "O-OIJ7S to OMB in ai::cordance with--'-'-- . 	
the Paperwork Reduction Act of1980 . 
(Pub. L 96:-,511). OMB approved th•~·;,.._
F AA's amendment of Control No. 212')..:'· 
nn•s J 3,l9S9_"-_··~-• .. , .. - , 	.,...,, on anuary • . . ......

. -- .. -:l''!.,'.'?1•:_"..1_-,i-::--

deraliam lmplica~ ;.:.a·~.-:,. .:.::--:--:::.~..; ( 
,,'The FAA believes th'afaifixirt::_F:_:';.'..:

operators and 1ponsor1 will.not be · ; 
unduly burdened by the requirements of_
the final rule based on c11~e ·;.->~ -: ·-::
availability of A.IP funding; (2J potential '
lower costs associated with alternative--:
systems., methods, or'procedurei; and (3) 
the extended implementation schedule · .' -
providing amortizafion of inatailatic:Jna. '.
COB~- On these bases. the FAAha'i; ~r~ 
determined that this regulation will riot·_~ 
have a substantial direct effec(oii the.· - -
States, on the relationship behveeu the : .
National Government and the States. or 
on the distribafion or power and·~: : ' ;_-_ '
responsibilities among the various levels 
of government. Therefore, In accordance 
with E..,ecutive Order 1261Z. preparation 
of a Federalism assessment is not • · 
warranted.: ~ - ---· -~=-~·- • ~-::=::~/:.,..=! 
Conclusion - - - ·--~ · · 	

Far the reasons diacu89ed In fle. -·· 
preamble. and based on the findini1 In. 
the Regulatory flexibility Determination 
and the International Trade Impact 
Analysis, the FAA bas determined that 
this regulation ia not major under 
Executive Order 12291. In addition. it is 
certified that Iha rule will not have a 
significant economic impact.-positive or 

,ial!Ve, on a substantial number-of--:··~
,;all entities ~d~~ the criteria or tha · - :c 

galatory F!exib1lity Ad or1eao. • - -·· 
Because of the .substantial public· :. ; . . 
interest resulting from Notice No.~ -

this rule is considered significant under 
 the DOT Regulatory Policies and ··., '" -.
 . Procedarea (44 FR 11034~ February 26. '~ 
 ~979). ~ cop:, of the final re~lato?·.-;-
. evalaation of the ~e. I.a~~~·~;:--
-Regulatory ~b_ili~De~?111!14~~-
. and Trade Impact Aiialya11, bas bem: .-
- pla~ in th;e docket~ copy maJ be....""'
 ?bta~ed by co°:8cting the pera~n-: ,~··' 1:.<

. 	 identified under 'FOllFURTl-tE~ -:_: ';. :- ;~·-

 	
0 

·~~OA~TION ~"!_A;!:· , . :. _ , ·~ 
· 	 U..cit or Subjects in i4 CFR Part tot'_'-~-~!

·· , '.-'. ·: 0 
•· • • • • ·;_

· Transportati~n. Air safety, Safety,·,~-
 Aviation Hfety. Air transportation. Alr_;-
 carriel'9;"Aircraft1 Airports. Afrplan~
 Airlilie~~qation ae~ty. Securecf-i

: areas. <1_~ -~ · ~;. ,• ·. ··' ._"':: - :¢:i O ~,?-
The A.me.a.dme.o.t. : ...: ;_ ~ _· . . _·,. 

I  .. ·.:: :--.; .. · ·_ ~-~ . •· .':_: 
'· ~C".C:ordingly. Pa~ 107 of the Federal·~
 AV1ation Regulatfon, (14 CFR Part 107T'-
. is amended as follows: . - · · - ~
 · · :_i&J:"'·.-1. 7•·· -.: . "' ... ·._·a • .;.I·.
 	P,\_RT 101~~RT ~Rfn:,,.... ::i-

,: . 1.'Th,.,.s,,,---th~ :~::-,./'.ti.t:; • ,._ ··p· "cc: e au on., r1" ._
CJ a ion 1or a 107

continues ta read 81 follows;.. . . ~
. . · .. · · · ' ·- , 

48 AulboritJ!: w;.C. 1354. 1 13 7~ ~ • l3fil;: •
andH21;411U.S.C.106(s}(Revued.Pub.L~:: 	 ""'49:'• . 97 ,.,..nauy_1 _, 

., 19831 :to!:'.!!:.:.::·~:,::::,~'.

-·. i. By ~d~:_. new i 107.14-io re.ad ai·
 follo~t~;~:_:,~"";_'..: 00 :.r· ~;w 0

/~: - ;-

' -':" -- - · · ·_ · - ·- _ · . -
I 107• 1"" Acce_sa con1rol a~ ---"""";;..~,-

 faJ Except as'Fovtded mparagraph . 
(b) of this section, each operator o( an : 

 airport regularly serving scheduled·,;'.,~ ,
. passenger operations. conducted in . -~ 
 airplanes having ·a passenger seating'·'.':-

•configurati!)ll (as ~efined in I 108.3 ·of 
,nan:

• -. 
this chapter) of more than 60 seats, 

 submit to the Director of Civil Aviation-
Security,- for approvaJ end inclwilon 1n·-:·
its approved security program, an . ;: -- • :0 

 
amendment to provide far a ayitem. ~;'.'.
method', orprocedure which·meets the: '
requirements specified in this paragraph 
for controlling acceH to secured areas 
of the airport. The system, method. or 

 procedure shall ensure that only those 
· persons ailfhoru:ed to have acces1 to~--

aecured areas by the airport operator's 
security program are able lo obtain that 
access and 1hall 1pecificany provide a 
means to ensure that such acceu ii 
denied immediately at the acceaa point 
or points to indfvfduala whose authority 
to have acceu changes. The system. 
method, or procedure shall provide a 
means to differentiate between persona 
authorized to have access to only a 
particular portion of the secured areas 

 _andperaoaa authorized to have access--
only to other portions or to the entire ---

· secured area. The system, method. or · 
procedure shall be capable or limiting an
individual's access by time and date. 

·(b}~!·~tor of Civil Aviation 
Se~-will appro~ an ~endment to -·
an ~ -operator I aecun ty program'. '. 

 that pro~des for the ue .of an - .~ . _ 
 altematiu•.-ystem. ~od. &. . . -:-· --;;

 pr~~if•.~ ~eD~~·J.u~gment--.
 the altemativ~wi:iuJcl'provide an_overall-
 level of ~CU!1ty equal to tha_t wh~ ,·.
 would ~)1'1>1?ded by toe ,yate~ ~'; ·::~'.
method, or pro~ d~~~ in __ ·· · 
paragraph{~) of this secf?on. · ·' - · . 
- (c} Each B!Jl)Or1 ~perator shall subr~ut .
the amendment to its approved secunty 

program required py paragraph fa} or (b} 

of this section a·ccording to tbs follov.'ing· 

 schedulc-f,..~~~~~,;:,,,i~.c.:...:c.
:. (1) By .Akgust a.' 1989, 7n,1ij e-riiontl!V':
aft~rbec~ 9:1bj~ l_o ~is 11ectian; ?. 

wh1chf'Ve': 1~ late~ for_~1:Port1 ~here_ ~r
1eastZ5~~~nI!erson~are_screei:i~ ,,,.'
 ann.ually ar &Irporta .that have~••,":,--~
designated by the Dtrector of CIVll - ,J.:...
Aviation Security. The amendment shall 
1pecifythatthe1ystem,method.or .. •
procedure inist be fully bperatimud ,'- :r~

 within 18 months after the.irate hi . · · on-''. :: ,.
w. c~ an ~ort opei:-3tor's ~1;n_:1m~nt-,

 to 1fa approved,s~ty program 1! ;.. .
 approved bJ the Director of Ovik·· -~-

AviatioriSecwity.• ..:._, •.~~;·-.-··•····- ••-... 
·- c. • .,

-- (2}ByAugust8.l~or6y6montruf'
 after bec:oi:n,irig subject 'to this iection.· JI.·,:
 whlclieverls ~f!r, f<;>ta_~ \V~·:::7
more than 2 million persons are .... ; ·_ :
screened amrually. The amendment'._;: ..,

. ,hall specif'J that the systeI?i method. oi:-
_procedure must be fully operational - ..-
within 24 months after the da_te on· ~ ,.. 
'llo"hich an airport operator's arnencfn:ient. 
to its approved security program is . , ··:_ 
approved by the_ ~ctar of Civil.. . _ · ·.-
Aviatjon_Securlty: _. , '_·'. ·>~: :-' -~--~:·

 (3) By February S. 1990. or by 12 ~- ·; · 
months after becoming iabject to this~_· _-
section. whichever is later, for airports_ 
.whereat least 500.000 but not more than 
 ~ million persons are screened annually._
The amendment shall specify that the · 
system. method, or procedure must be 
fully operational within 30 months after 
the date on which an airport operator's 
amendment to its approved security -- -
program is approved by the Director of 

Civil Aviation Security. 


(4-] By February S. 1990, or by 12
months after becoming subject to this- · · 

section. wrichever i1 later, for airports 

where lefl than 500.000 pe~ons are 
screened annually. The amendment 

shall specify that the system. method, or 
procedure m111t be fully operational 

within 30 months after the date on 

which an airport operator's amendment 


 to ita approved security program ia 
ap~ro~ed by the Director of Civil - - · 
Aviation Security. 

~ · (d) Notwithstanding paragraph (c} of 

this section, an airport operator of a 
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newly conatruc:ted airport commencing 
initial operation after December 31, - · 
1990, aa an airport subject to paragraph 
(a) of thia aection. ahall include aa part .:
of ita original airport security program to 
be submitted to the FAA for approval a 
fully operational system. method. or 
procedure in accordance with thia 
section. 

laaued in Washington. DC. on January 3. 
19118. 
T. Allan McArtar, 
Administrator. 
[FR Doc. ~%79 Filed 1-+-39: 9:48 a111) 
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ATTACHMENT B 

Memorandum 
us. Depa Ii •• " 
alalsponcmon 

Federal Wion 
Adml11llhallon 

SubjectAIP Funding of Security Equi?Dent o,,e J 4 OCT 19SS 

From.Director of Civil Aviation Security, ACS-1 
Director, Office of Airport Planning and 


Programming, APP-1 


Reply to 

Attn of 


ToManagers, Civil Aviation Security Divisions 

Managers, Airports Divisions 


The Airport and Airway Improvement Act of 1982 (AAIA), as did the Airport and 
Airway Develo?Dent Act of 1970 (as amended in 1973), contains language indi
cating that"··· security equi?Dent required by the Secretary by rule or regula
tion for the safety or security of persons and property at such airport ••• " is 
an element of airport develo?Dent, and the cost of such equi?Dent is eligible 
for funding under the Airport Improvement Program (AIP). However, it is antici 
pated that Federal Aviation Regulation (FAR) Part 107 will rarely list the spe!
cific types of security equi?Dent required at each airport. It directs the 
sponsor/operator to"••• adopt and put into use facilities and procedures 
designed to prevent or deter persons and vehicles from unauthorized access to 
air operations area." To meet this requirement, the airport operator must 
design an Airport Security Program subject to the approval of the FAA. Airpor·t 
operators should be encouraged to develop funding resources for security equit~ 
ment and installations with significant reliance on contributions from air 
carriers and other lessees at the airport. However, it is the consensus of the 
Office of Airport Planning and Programming and the Office of Civil Aviation 
Security that equi?Dent required for effective implementation of an approved 
Security Program is required by "rule or regulation" within the meaning of thE! 
AAIA. Thus, in general, security equi?Der.t required to establish and maintairL 
the provisions of the Airport Security Program and specifically described or 
named in the Program {e.g., fencing, lighting, ID equi?Dent, alarms, etc.) is 
eligible for programming under AIP. 

FAR Part 107 requires the airport operator to design a security program accept
able to the FAA. But, obviously, this requirement establishes minimum standards 
only; and an operator's program could contain procedures, facilities, and 
equi?Dent that exceed those which would be required for safety and security 
purposes. Therefore, any equi?Dent in excess of the minimum required for safuty 
and security purposes is not required security equi?Dent within the meaning o1~ 
FAR Part 107. While an airport operator may weigh aesthetic and other consi d-· 
erations when purchasing security equi?Dent, the cost of that equi?Dent, to the 
extent that it exceeds the reasonable cost of the minimum equi?Dent required, 
will not be elig:1 ble for funding. It is imperative that the proposed securi t~r 
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programs and security program amendments be carefully reviewed by the Civil 

Aviation Security Field Offices (CASFO), not only to assure the acceptableness 

of the procedure, but to identify that equipment, if any, which exceeds that 

required for secur1 ty purposes. 


Where such equiµnent is identified, the operator should be notified and the 
notification made a matter of record. In general, if the equipment is directly 
supportive of a security procedure which is needed to make the security program 
acceptable at that particular airport, it is security equipment required by n;1le 
 or regulation. This rationale would also be used to decide if the equipment :1.s 
necessary and/or if its design or specification exceeds minimtml standards, and 
to what extent it may exceed such requirements. It also must be recognized that 
some equipment may serve a variety of uses and that only a part of the 
equipment's use is supportive of the airports's FAR 107 security program. 
Again, an evaluation to determine the extent and amount of such support must be 
made, and funding made available pro rata to the extent the equipment support~1 
or relates to the Security Program required by Part 107. ACS-1 will soon pro-· 
vide a variety of materials to security personnel which will assist in making 
the above analyses and determinations. 

.

The appropriate Airports field office will coordinate all AIP projects affecttng 
security with the Civil Aviation Security Field Office assigned the security 
responsibility for the airport involved. This coordination will include a 
detennination by the CASFO that the equipment requested by the sponsor is that 
which is reasonable and necessary to meet the minimum requirements of FAR Part 
107. Only after this determination is made shall the Airports field office p:ro
cess the preapplicat1on. 

-P~Ji.L 

Paul L. Galis Can
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ATTACHME~T C 


Tuesday 
January 31. 1989 

Part II 

Drug-Free Workplace 
Requirements; Notice and 
Interim Final Rules 

Office of Management and Budget 
Department of Agriculture 
Department of Commerce 
Department of DefenH 
Department of Education 
Department of Energy 
Department of Health and Human Services 
Department of Housing and Urban Developn1ent 
Department of the Interior 
Department of Juattce 
Department of Labor 
Department of Stlte 
Department of Transportation 
Department of the Traaaury 

ACTION 

Afrfcan Development Foundation 
International Development Cooperation Age,,cy, 
Agency for lntemattonal Development 
Commlulon on the Blcentennlal of the Unlte,d 
States Conatttutton 
Envlromental Protection Agency 
Federal Emergency Management Agency 
Federal Home Loan Bank Board 
Federal Mediation and Conclllatlon Service 
General Services Administration 
National Foundation on the Arts and the 
HumanltlH, Institute of Museum Service, 
lnter·Amertcan Foundation 
Natlonal Aeronautics and Space Administration 
Natlonal Archives and Records Admlnlatratian 
National Foundation on the Arts and the Humanities 

National Endowment for the Arts 
National Endowment for the Humanities 

National Science Foundation 
Peace Corps 
Small Business Administration 
United Stites Information Agency 
Veterans Administration 
Department of Defense I General Services 
Administration I National Aeronautics and Sl?ace 
Administration 
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OFFICE OF MANAGEMENT AND 
BUDGET 

Govemmentwtde lmpfementallon of
the Drug,#l'N Wortpwce Act of 1111 

AGINCr. Office of Manqemeat and 
Budget. 
ACTION: Notice. 

IUMIIAIIY: Thia Notice providet 
infonnation. in the form of oonbindiq 
question, and an1wers, to a11iat the 
public In meeting the requirement, of 
the Drug-Free Workplace Act of 1988. 
The Office of Management and Budget 
(OMB) ha1 coordinated regulatory 
development with over 30 Federal 
agenciee to en1ure uniform. 
govemmentwide implementation of thi1 
Act. Aa a coneequence. OMB i1 offering 
thi1 non-regulatory guidance. 

Part of the omnibu1 drug legi1latioa 
enacted November 18. 1988 11 the Drus· 
Free Workplace Act of1988 (Pub. L 100
690. Title V. Subtitle DJ. 1bi1 1tatute 
require, coatracton and graateet of 
Federal agenciea to certify that tbey will 
provide drug-free workplacee. Makinl 
the required certification i1 a 
precondition of receivi.n, a contract or 
grant from a Federal agency beginnin, 
on March 18. 1989. 

Regulatory requirementl pertainins to 
contractors are detailed In an Interim 
final rule appearing in today'1 Faral 
Regi1ter. Thi• rule amend1 the Federal 
Acquisition Regulation (FAR) at 48 CFR 
Subparta 8.4. 23.5 and 5U Regulatory 
requirementa pertainins to srantee1 are 
detailed In an interim final common rule 
also appearing in today'• Fara! 
Register. lbe grantee common rule, 
unlike the contractor FAR rule. lncludea 
an extenaive common preamble which 
addressea in detail the application and 
requirementa for granteea. "nle common 
rule amend, tbe 9overnmentwide 
nonprocurement debarment and 
1u1pension common rule. Under the 
Drug-Free Workplace Act. the ultimate 
conHquence of noncompliance with the 
Act'a requirementl i1 debarment or 
,uspenaion. 
FOii l'\IRTHIJI NIOIIIIAT10N CONTACT: 
For grantl, contact Barbara P. IC&hlow, 
Financial Manqement Oivtaion. 10225 
New Executive Office Baildins, OMB. 
Wuhinston. DC 20503 (lalepbone D
395-3053). For contractl. contact Donna 
Fo11um. Office of Federal Procurement 
Policy. 9025 New Executive Office 
Building. OMB. Wa1hingtoa. DC 3>503 
(telephone 202-39$-3300). 
IUl'PUIIENTAll'Y INFOIIIIATION: See the 
common preamble and the common rule 
for detailed iaformation an requirementa 
for srant.eea. 

'-'I 
I 

I 

1. Question-What contracta are 
covered 1.1Dder the I>Na-Free Workplace 
Act? 

Answer-Under the Act. only 
procurement contracta. includiq 
purchase orders. awarded pursuant to 
the provi1ion1 of the Federal Acquiaitioa 
Regulation (FAR) that are to be 
performed. in whole or in part. in the 
United Sta tea are 1ubject to the Acl In 
addition. under the Act. there ii a 
125.000 thre1hold for contract, 1ubject to 
the Act. except for contractl awarded to 
lnclividual1 for whom all contractl are 
covered. 

2. Question-An contract• perfonned 
partly lnlide the U.S. and partly out.aide 
tbe U.S. covered by the Drug-Free 
Workplace Act? 

A.nswer--Yea. OMB reads the 1tatuta 
to require a contractor to have a Dru,
Free Workplace prasram for thoee 
portion. of the contract performed 
inaide the United Statee. 

3. Que~tion-An Medicare third· 
party relmbunementl to ho1pltal1 
covered by the Dnla·Free Workplace 
Act? 

Answer-No. becau1e 1uch third party 
reimbursement, are not made via a 
procurement contract or a graal 
However. bo1pital1 that receive 
procurement contractl or granta m1Ht 
meet the requirementl of the Act. 

4. Quntion-Are banb and other 
financial iutitution1 eelling U.S. 
Treasury bond• covered by the Drug
Free Workplace Act? 

An.swe.r-No. becauae 1uch ..tea are 
not made via a procurement contract or 
a grant. However. 1uch lnatitutiona that 
receive procurement contract, or granta 
mu1t meet the requirement, of the Act 

S. Question-Under what 
circwmtancet will an exi1tins contract 
become 1ubject to the requirement• of 
the Drug-Free Workplace Act? 

Answer--OMB reada the 1tatute to 
require that tf a contract 11 modified oa 
or after March 18. 1988. In euch a 
manner that it would be con1idered a 
new commitment. the requirement, of 
the Dnzt-Free Workplace Act apply. 

I. QantiOD-Are contracta awarded 

with DOn-e.ppropriated fund, 1ubject to 

the provi1ion1 of the Drug-Free 

Workpiece Act? 


AJwwer-No. Only thoae funda 
axpUcitlJ identified 81 non-appropriated 
are excluded from the FAR and. 
therefore. are not 1ubject to the l>NI
Pree Workplace Acl 

1. Quntion-Are contractors or 

,rantee1 performin& work In Federal 

facilitiee required to have Drug-PrM 

Workplace pragrama? 


J'lltnoer-Ya 

8. Que,tion-Will additional 
regulation. governing 1u1pension emd 
debarment action, be i111ued II a result 
of aection S152(b)(2)(BJ of the Drug-Pree 
Workplace Act? 

An1wel'-OMB ia unaware of any 
plan, to do 10. 

9. Question-How do the provisions 
of the Drug-Free Workplace Act relate 
to the provi1ion1 contained in 1ection 
628 of the Treuury/Postal Service 
Appropriationa Act (Pub. L 100-44<0)?' 

Answer-Section 5159 of the Drug
Pree Workplace Act repealed 1ection 
828(b) of the Treuury/Postal Service 
Appropriation, Act which. like the Drug
Free Workplace Act. 1110 contained 
drus·free workplace requirement, 
pertaining to Federal contractora a:rid 
granteee. Section 628(a) of the Treasury/ 
Po1tal Service Appropriations Act, 
which contain• drug-free workplace 
requirement, for Federal departme:rits. 
agenciea. ar.d inatrwnentalitiea. went 
Into effect January 16. 1989. SeveraJI 
authorization act1 contain aection1 
1imilar to aection 828(b). OMB read1 the 
legielative hiatory of these collective 
act1 1uch that the requirement, of those 
MCtion1 may be met by complying with 
the Drug-Free Workplace Act. 

10. Question-Do either the Drug-Free 
Workplace Act or ita implementing 
regulation, publi1hed today require, 
contractors or grantees to conduct drug 
teatl of employeea? 

Answer--No. 
11. Question-What i1 the statue of 

the September ZS. 1988. Department of 
Defer.ae interim rule detailing drug-free 
workforce requirementl on a 1elect 
l"OUP of contractors? 

An,wer--The Interim rule becam,e 
effective October 31. 1988. and only 
pertai.Iu to eelected Defenee contra1:to~ 
and their employeea in eenaitive 
po1ition1. Both rulee. publi1h1:d in 
today'• Federal Regi1ter, Implementing 
the Drus-Free Workplace Act apply 
govemmentwide to Defense and other 
Federal agencie1. and cover contractors 
and grantees and thei.r employees ir1 
nonun1itive and 1ensitive po1itioru1. 
Only the Defenae interim rule requirea 
drug teetins. 

12. Question-Are there any othe:r 

qency-apecific (versu1 

tovemmentwide) rulea with drug-fn!e 

workplace requirementl? 


Answer--Not at thi1 time. 


Date: Jan!A4ry 111, 111111. 


JoNpb R. Wript, Jr., 

~tor. 

(Fil Doc. •2084 Filed 1-30-89: 8:45 am] 
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y Department of Agriculbn 

7 CAI ,Alff I017 

Department of Energy 

10 CPR ,Alff 10SI 

Federal Hom• Loan lank Board 

11 Cflll ,ART 111 

Small Bullness Admlnlstr.Uon 

U CPR ,Alff 141 

National Aeronautics and Space 
Administration 

14 CAI ,ART 1Ill 

DepartmentofConunerce 

11 C'11 ,ART II

Department of State 


II CAI ,Alff 117 

International Development 
Cooperation Agency 

Agency for lntem11Uonal Development

12 CPR ,ART IOI 

Peace Corpe 

22 cn ,Alff 110 

United Stlltes lnfonnaUon Agency 

22 cn ,Alff 111 

Inter-American Foundation 

H C'11 ,ART 1 OOI 

African Development Founes.tion 

22 CFII ,ART 1IOI 

Department of Housing and Urblin 
Development 

2' CF"II ,,un 14 

Department of the Treuury 

Internal Revenue Service 

21 CF"II ,ART I01 

Office of the Secnwy 

11 CFII ,,un 11 


Depart1nentofJu1Uc1

II CAI ,,un 17 

o..,.rtment of Llbor 

2t CFII ,,un H 

Federal lledlaUon and ConcHlatlon 
Service 

H CAI ,,un 1471 

\ 
( 

I 


 

( 

I 
.. 

i 

1 

Department of Def9ftN 

H C'1I ,Alff HO 

Depm1ment of Educdon 

S4 CAI ,Alff II 

National Archive• Md Recorda 
AdmlniatraUon 

H CPR ,,un 120I 

Veterana Admlniab ,no., 
secn,,unu 

Envlronmentlll Protection Agency 

'° CFII ,,un U 

General Services AdmlnlatraUon 

41 CAI ,ARTS 101-IO AND 101-M 

Department of the Interior 

~ CFll 'AIIT 11 

Federal Emergency Management 
Agency 

4' CPR ,,un 17 

Department of Health and HumM 
ServtcN 

U CAI ,,un 71 

National Sdence FoundaUon 

.. cn,,unao 

National Foundation on the Arts and 
the Humanltlea 

NatloMI Endowment for the Arts 

41 CAI ,,un 11M 

National Endowment for the 
Humanltlea 

U CAI ,,un 11H 

Institute of IIUMUffl SenicN 

41 CFII ,,un 11H 

ACTION 

u cn ,,un 1121 

Commlulon on the Blcentennlal of the 
United Stlltu Conatltutlon 

41 cn ,,un to11 

Department of Tranapo,taUon 

41 CAI ,,un H 

Govemnientwlde Requirements for 
Drug-Fl'ff Wortcplace (Grantll) 

AOENCIU: Department of Agriculture. 
Department of Commerce. Department 
of DefenN. Department of Education. 
DepartmentofEnersY,Departmentof 

Health and Human Services, 
Department of Housing and Urb11n 
Development. Department of the 
Interior. Department of Justice. 
Department of Labor. Department of 
State. Department of Transportation. 
Department of the Treasury, ACTION. 
African Development Foundatiori. 
Agency for International Development. 
CommiHion on the Bicentennial of the 
United States Constitution. 
Environmental Protection Agency. 
Federal Emergency Managemen·t 
Agency, Federal Home Loan Bank 
Board. Federal Mediation and 
Conciliation Service, General Services 
Administration. Institute of Museum 
Services, Inter-American Foundation. 
National Aeronautics and Space, 
Administration. National Archives and 
Records Administration. Nationill 
Endowment for the Arts. Nationlll 
Endowment for the Humanities. 
National Science Foundation. Peiace 
Corps, Small Business Administration. 
United States Information Ageni:y, 
Veterans Administration. 
ACTION: Interim final rule: request for 
comments. 

IUIIIIAIIY: Congress recently eni1cted 
the Drus-Free Workplace Act of 1988. 
This statute requires that all grantees 
receiving grants from any Feder,!! 
agency certify to that agency that they 
will maintain a drug-free workpi.ace. or. 
in the case of a grantee who is an 
individual. certify to the agency that his 
or her conduct of grant activity will be 
drug-free. This governmentwide rule is 
for the purpose of implementing the 
statutory requirements. It direct11 that 
grantees take steps to provide a drug
free workplace in accordance with the 
Act. 
DATIS: This rule is effective Ma1~ch 18. 
1989. Comments should be received by 
April 3. 1989. Late-filed comments will 
be considered to the extent practicable. 
ADDRESS: Comments should be sent to 
Docket Clerk. Docket No. 46084. 
Department of Transportation. 4!00 7th 
Street SW .. Room 4107. Washin:~ton. DC 
20590. Commenters are requeste·d to 
pro\'ide an original and four copies of 
their comments. Commenters wishing to 
have their comments acknowledged 
should enclose a stamped. self· 
addressed postcard with their ce>mment. 
The docket clerk will time and elate 
stamp the card and return it to the 
commenter. 
FOii FUIITHUI IHFOIIMATION CON'rACT: 
See agency-specific preambles for the 
contact person for each agency. 
SUf'PLEMINTAIIIY INFORMATION: As part 
of the omnibus drug legislation 1macted 
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November 1&. 19118. Congreu pas1ed the 
Drus-Fne Workplace Act of 1988 (Pl&b. 
L 1()()-690, Title V, Subtitle D). Thia 
atatute requi.ree oontr1cton and 
,ranteee oI Federal agaaciu to cenify 
that they will provide cuu,-free 
workplace,. Makins the required 
certification 19 a precoodition for 
receiving a contract or grant from a 
Federal agency. 

Requirement• pertaining to 
contractors will be found in a 1eparate 
interim fin.al rule amending the Federal 
Acquiaitioa Regulation (FAR: '8 CfR 
Subpart, u. 23.5. and 52.2}. This 
,sovemmentwide common mlemaking 
concern, only granta (including 
cooper3tive agreements). Thia common 
rule will be lhe aole authority for 
implem~nting the Acl i.e.• there will be 
no aeparate agency guidance iaaued. 
Because the statute make, 11se of 
existing 1uspension and debarment 
remedies for noncompliance with drua· 
free workplace requirement,. the 
11gencies have determined to implement 
the 1tatute through an amendment lD the 
existing govemmentwide 
nonprocurement 1usp2nsion and 
debannent common rule. Using this 
vehicle will allow the agenciea to take 
advantage of existing administrative 
procedure, a.ad definition•. minimizing 
regulatory duplication. 

In a matter 11nrelated to the Orua-Free 
WOT'kplace Act. the May 28. 1988. 
common rule on nonpror.urement 
1uspen1ion and debarment (53 FR 19181) 
contained interim final language 
concerning coverage of international 
transactions. The comment period on 
this lall8llage ended July 25. 1988. There 
were no comments. A. a result. the 
international transactions language will 
remain unchan,ed. 

Sectioa-by.Sectioa Aulyaia 

The core of the drug-free work.place 
rule ia a new Subpart F. which ~111 be 
added to the current nonprocurement 
suspenaion and debarment common 
rule. Conforming chanse• are bein, 
made to other affected portiom of the 
nonprocurement auapension and 
debarment common rule. The title of the 
part. as well H the authority citation,, 
are beinB modified lo refer to the drua
free workplace requirements beina 
added to the regulation. Section 
--305, wbir.h ooncem, grounds For 
debarment i1 being amended to add 
vtolatioo of drug-free workplace 
requirements Ha ground for debarment.

Section 32.0. concerning the 
period of debarmffll ls beina amended 
to conform with the lofl89r period for 
debarment authorized by the statute for 
a violation of dnt-free woriq,lace 
requ.irementa. Ge:uera.l.ly. debannenta lm

 

 

other than a violation of the drat-bee 
workplace requirement.I do not exceed 
three years. In view of the aeriousne11 
with which Con,re11 tau, drua abuae, 
Congre11 authorized debarment• of up 
to five years for a violation of dru&-free 
workplace requirements. 

Subpart Fis intended to carry out the 
Drug-Free Workplace Act of 1Ma. H It 
applies to Federal grant prosram1. 
Section __eoo. "Purpoae." 1ta tea this 
intent indicating the requirement for 
both individual• and other grantees to 
make the certification required by the 
statute. 

Section --605 includes 1everal 
definitio11.1. Since Subpart F ii part of 
the auspemion and dei.iam,e11t 
regulation. the definitions of the overall 
regulation (from 1--205) apply lD 
Subpart F. eKcept where amended in 
thia aection. 

The definitions of "controlled 
1ub1tance." "conviction," "criminal drug 
1tatute" and "employee" are t1tken 
verbatim from the statute. 'Mle definition 
of "drug-free workplace" i1 a!10 ta.ken 
directly from the statute, witll the word 
"sr,mtee" used in place of the undefined 
statutory "entity" in order to ffllUN! 
terminological consistency throughout 
the regulation. The term "site for the 
performance of work" within thi1 
definition i1 not further defined. Jt ii 
intended that the grantee will determine 
what the "aite for the performance of 
work" 11 and specify 1uch in the 
,rantee'1 certification. 

The deftrtition of "grant .. is adapted 
from the definition of thi1 term iD the 
grants management govemmentwide 
common rule ("Uniform Admlnlmetive 
Requirement, for Grants and 
Cooperative Agreementa to State and 
Local Govemmenta"). Four points 
should be high.lighted. Finl for the 
purpose of the Drug-Free Workplace 
Act. grants include blocJc granta and 
entitlement grant prosrams, whether or 
not exempted from coverage under the 
grants management common rule. 
Second. nonprocurement transactions 
entered into under Pub. L 93-«ta. the 
..Indian Self-Determination and 
Education Assistance Act. .. are included 
under the subpart's requirement,. Third. 
the term grant includes only u1iatance 
from an agency directly to a grantee. 
That i1. if a Federal agency provides 
financial aHiatance to a State agency. 
which in tum puaea through the 
auiatance to several Joe.al qenc.iea. 
only the State agency that recelvee the 
usistance directly from the Federal 
qellCJ. and not the local qency. sets a 
"pat... 

Coueq11ently. St ia oraty the State 
qenq di.at ia required to make a dntl

free worlcplaae oertif.ication tmder the 
regulation. 

Fourth. section 5301 of Subtitle C. 
TitJe V of the Anti-Drug Abu11e Act of 
1988 (Pub. L loo-.>) specifiti1 that 
"Federal benefita" may (or 1b11J) be 
withheld. in certain circumstsinces. from 
convicted drug offende!'I. The term 
"Federal benefit," however. i.9 defined 
by aection 5301(d) to eKclude "any • • • 
vetera!ll benefits," a tenn which 11 

defined. in tum. to include "all benefits 
provided to veterarui. their families. or 
1urvivort by virtue of the serv:,c'? of a 
veteran in the Armed Forces of the 
United States." Consequently. 11 is clear 
that. under Public Law 100-&10. Federal 
agencie1 may not deny vetera11.s' 
benefit• to individoala on the basu of 
actual drug convictions. 

Consistent with the Intent of section 
5301. the agenciea have determined that 
veterans' benefit, may not be denied to 
individuals on the basia of dnig abuse 
whir.h does not result in a conviction for 
viC\l&ting a criminal drug statute or on 
the basis of the individual's failure to 
certify that he or she will refrair1 from 
dn:g alnlae. Consequently. the definition 
of the term grant specifically exdudes 
··any veterans' benefits to individuals-
1.e.. any benefit provided to vete:rans, 

their familie1. or survivors by vir1ue of 

the service of s veteran in the Armed 

Forces of the United States." 


"Grantee" i1 defined H a perscm "'ho 
applies for or receives a gra.,t dir,ectly 
from a Federal agency. Thi1 definition 
clarifies the statutory definition of thi• 
term. which refers to "the departn1eot. 
diviaion. or other unit of a pe!'lon 
responaible for section. "l.ndividw1I" is 
defined in this section. however. to 
mean "a natural person." This wording 
emphasizes that an individual differs 
both from an organization made up of 
more than one individual and from 
corporations. which can be regarded as 
a aingle "person" for some legal 
purposes. An indivtdual who receives a 
grant directly from a Federal agency 
(e.g.. the individual geta a Federal 
agency award and grant check made out 
in his or her name) is covered by this 
rule. and must make the certification 
provided for grantees who are 
individual,. even if another party (e 8·· a 
university] has a purely admirustra11ve 
role in diatributina the funds. The 
agencies intend that a "principal 
investigator" in a research or similar 
srant be viewed 81 an individual onJy if 
the grant ia awarded directly to the 
investigator (81 distinct from being 
awarded to a uruver11ty or other 
organize tion). 

The I --105 definition of "person." 
it should be pointed out. include'! 
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lndividuala. SiACa a ".-nte•" ii • 
"penon" who appliu fororrwcaiYu a 
,rant. a ,rantee may be either u. 
Individual or an orsantz&tion. When. 
context reqllim1. H ill dr1Un,ui1hina 
between the c.rtlficaUona that 
individual, and 011anlution1 mu1t 
1ubmft. pflrase, like •1Tanrte1. other 
than individual,.. and '"if8Dteea who ai:e 
individual,'° are u1ed. 

The definition of '"Pedmtl ageaey" or 
•all'fflC)"" i. Iden fr'OIII 5 U.S.C. &(f) 
and i1 hltended to cover a bread amse 
or sowmment entitiel. In nrioal pl8Cfl 
ln Che regulation. "the asency" ii ued in 
the context or a partfr.ulargranfor 
agency (e.1~ I 830{a)~ "each F&ntee 
1hall make the appropriate p.cfonnap,:e
under the grant." The asenciea view the 
regulatory definition u avuiding 
confu1ion amona the term• •l"aotee.• 
"penon" and "individuar lhat miah,t 
otherwiH occur. 

At the a.a.me~ the 11A oC"sraotee" 
In thi1 regulation ia iatende.d lo be 

conai1tent with lbe a&atulorJ MUe Ill

the term. Far n.mapie. ill detenmning 

the le\·el or organization at which a 

Hnclion ahowd be iJnpoMd in caH al a 
violation or the req~meat1 al Ibis 
1ubpart. the agenciea intend. where 
appropriate. to focu1 on the 
"departmmt. dl.flllioa. ar other- mm'" of 
the patee rupumible ror perlormaac:e 
under the grant. Fer aample. tf 1nenil 
different orguuzatiooel un.ita or a State 
asenC)I ntc:8lVe sranta fram a Pecfenl 
agency. and GD!"oi lhe Steta 
organizational unita violatea a 
requirement or U.e i:eauJatiou. au.cliar» 
could be imposed on that oqanisaUonal 
wriL not on dae entiJe State ~· 0. 
the other bani. where it it appropriate. 
in the context or a particular Federal 
,rant program. to view the entire 
grantee orgaaization II re1ponaible fot 
the implementation or drua·free 
workplace requirement, under tbi1 rule. 
the eafire ,rantee Ol'lanizaUon could be 
1ubject to 11nction1. 

A, in the dmnitfan of •grant, .. dre ue 
of the word "directly" emphetizu tbat it 
b onJy a "prime p:amee," and not 
"1~11rten.• who are c:awerwd bJ 
reqmrementa under this subpart. 11mt. 
true even when the prime grantee it onfy 
an office that pe11e1 F«tenl ~ 
throu,h to aubgru111a whe m:bwli, do 
the worl al the SJl'C9'8&

Word1 liks "Slat." and "person'" an 
already demed in I __lOI, IO 

definitiona of theu llarma ue aot 
repeated i. tlbs certification tD Iba 
agency"). ln 1Uch context,. the term la 
not intended • ma.H Femal apDCiN 
ln general. 

Sec.timl I 810 appllu tbs 
proviliana ol. the u~pmt ta UJ ...-.
or an aa,mq,. 11ie r:emainder ol the 

r 
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IUlpelUMMI and debarment 1W11 appli• 
to IUlpftlM>lla md ciebumeota lll'ldel 
1Ubpart F. mlhe nut of mJ collflict er 
incoat1teac:y.1Ubpart FprovtaiGM are 
deemed fo control wit!. rupeci Lo d1\lf" 
free WGl'kpl,m'-9 IUftaa. 

Section --815 liala the .-owill• for 
which. MJM:tionl CAil be l.mpowi. The 
imposition ol &Uc:tion• ai.quirn a 
wnueu detemunatioa o{ violation from. 
the "asency bead" or de1ipe. 

The fint ground for w~cla a IP*llee
can be uo«:tioned i1 for maJdna a faJ.e 
certification. ne iaecond l"OWlli" to 
violate the certification by f&Jq to 
compty with the requin!menta ol the 
certificafion (e.g~ an cqanization that 
never publi1he1 a cfrua-free workplace 
1'8temenfJ. 

The third sround for 1an.dion1 la that 
"1ucb a number or employeea of the 
srantee" la.ave been convicted of 
criminal drua violations occv.rring in the 
workplace·-., to indicate that the 
srantee bat railed to make a 1ood faith 
effort to pruride a drug-free-workplace ... 
T1m fl a standard thatmu11 be appHed 
by ap!Tlciet on a ease-by-case bufa. 
The ractl' end circwm1ancet of grantee, 
and employee drug problems nrr 10 
much that it wtnrld be Ttrtnally 
impo11ible to prnaibe an aaoaa-tbe
board standard far how IDmJ' 
convictions it would take befunr an 
qency would rmd e grantee in 
violation. It Is cleer. llowner. that 
criminal drua 1"folat1am by employea 
not occunin8 in the workplace womd 
not lrilPf thiJ determination. Likewfae. 
evidence ofdnls abun bf employeee in 
the workplace that doet not result in 
c:rimillal convictions woald not trtae, 
thi1 determination. 

Section _m,o provfdea three kinda 
or aanctiona for pantie• who .... fowul 
in 'liolatian under I ---81S. The fint ie 
napenaion O,e.. withhaldingJ el 
payment, under the srant The 1econ.d la 
nape111ion or termination or the l"anl 
itaelf. The third la 11npenaiaa m 
debarment ol the srantee. The dedaion 
of wb..ich 11nctioo or aanctiona applJ
in a paticllm case ii .ft to Iha 

'° 
d.iac:retion of the F«ieral arantor qencJ. 
Al with other debannenta, the debarred 
srantee i1 ineligible for any grant award 
&om eny Federal ~ dnrinr the term 
or the debarment. which may be up to 
five yean in the came of a debarment ror 
a violatiaa of lh1a aubpa.rt. 

Section -125 allow, lhe aanCJ 
head-but ao CMher official in the 
agency-to w•ve a 1ancti011 impaeed 
under I __820 ff the qeocy head 
ftnda the 1anction to be not ln the public 
lntere1t. The determinatieD of tle 
"public. la&erut" sr'11JBd for the waivw 
la wi1llliJa &be cliaaetiml of Ille 1188DCJ 
head. n. waivv mu.t be ia writiq. 

Sedtoa mo •~bustles wb.ait 
grantee, mut do ia order to receive 
granu. lll light or dnia-free workplnce 
requtnmenta. Each grantee ahall 11iak.e 
the appropriale certification (H wt forth 
ln Appendix C) a1 a "prior condiliun" of 
being awuded a snnL Tlaia ineam1 that 
the asenci~ may D~ awud the gr,1111 
unlew the ciertificatiaD baa been made. 
Nonnily. the agrocies wmlMI make the 
ce!tilic:atioa part af the gn:m llpp.l~i:atioa 
or proposal procna. IO that ead1 
IJ'Htee would mab the c.ertificat11m tn 
the ,rocesa of 1eaiq to obtain thn 
funds. 

The agenciu se sware th•t. rn tlURle 
grant programa. there are no format 
apptication1 or propo.al1 for fundi rrg in 
which a c:utificatioo coukl be induded 
(e.9., formula grant program, in which 
granteea are entitled to receive Federal 
funda). AllO. 11 thia regulation goe,1 Into 
effect. applicationt will already h•ve 
been 1ubmi"ed for IOffle grant 
progrlRT!a. and only the actual award 
baa lo t&b place befo19 the ,ram 
become• effecitve. In both cues. 
granteea are required to make their 
certification, before tbe actual award of 
a grant can take place. 

A grantee i1 required to make th1~ 
required certification for each IJ'anL The 
one exception to thi1 rule ii for a 
grantee which 11 a State (u defined in 
1--1051. including a State agPnc:y. A 
Stale may elect to make a 1ingle arimial 
certification to each agency from ~·hich 
ti obtaina granta. rather than makir:1g a 
1eparate certification for each grant or 
each workplace. Only one 1uch annual 
certification need be made ta each 
Federal grantor agency. which would 
cover an of that S&ate agency'• 
wotkplaces. Consequently. if a State 
agency receive, granta under a nw:iilil!f' 
or different proarana from the sam,e 
Federal qen.cy. only one certification. 
rather tho multiple, annual 
certification&. hat to be made to that 
Federal agency. 

Grantees an not required to ma~.e 
certificati<>RS in order to continue 
receivin8 paymesita ander existing 
grant,. Thal ia. if a grant bu bee.a 
approved and awarded before lhe 
effective da.t.e ol this regulation. tM· 
srantu doe, DiDt II.ave to take any nction 
under thi1 recweuon ill O!'der to 
continu• receiYlJll payment. Wlder the 
grant. On the same rationale. grant,~• 
would aot be required to make a 
certification before a no-coet time 
extension of ai1 exwtiq grant. Tb& 
reqlliremenu el thi1 Nle operate ordy 
proapectively. 

The text of the certification required 
&o be llliblllitted i,, 1--630 is found m 
Appelldix C. nue are two dilfere11rt 
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ve!'lion1 of the Appendix C certification. 
One of them i1 for granteea other than 
individual•; the other la for individuala. 
Grantee, mu1t chooN the appropriate 
certification and malte It a, provided In 
I 830. 

The Appendix C certification for 
granteea other than individuaa 
(AJtemate I] incorporates the 1tatutory 
requirementJ for a drug·free workplace 
pf08J'am. Tbeae requirementa a.re larsely 
self-explanatory. Grantee·, co1t1 
Incurred specifically to comply with the 
requirementl of subpart F are regarded 
H allowable co1t1 under the grant The 
agencies point out that. under 
1ubparagraph (f)(Z), employel'I are not 
required by the common rule to provide 
or pay for rehabilitation Pl'08J'&ml. 

The applicable Appendix C 
certification for grantee, who are 
Individual• (AJtemata ll) provid" that 
the Individual will not enaqe ID 
prohibited practices with re1pect to 
drugs In conducting any activity with 
the grant Asain. thi1 certification •imply 
Incorporates the 1tatutory requirement 
for individual grantees. 

Replatory Proc:eN Matten 
Thia rule 11 a non-major rule under 

Executive Order 12291, The agenciH 
have evaluated the rule under Executive 
Order 12812. pertainins to Federaliam. 
The statute require• drug-frte workplace 
certification, to be made by all granteea, 
including State agencies. The rule doea 
reduce burden, on State grantee1 by 
allowing State agencies to elect an 
annual certification to each Federal 
grantor agency In lieu of a certification 
for every grant. For these rea1on1, the 
agencies have determined that the rule 
will not have 1ufficient Pederali1m 
implication, to warTant the preparation 
of a Federalism A1ae11ment. 

Ae a statutory matter. this rule mu1t 
apply to all granteea. regardle11 of 1ize. 
(The statute does provide a shorter. le11 
burden1ome certification to be made by 
grantees who are individual1, however.) 
Costs incurred by grantees for drug-free 
workplace program, are directly 
mandated by atatute: the agencies have 
minimal regulatory di1cretion ID 
designing thia regulation. 

Thia rule contain, information 
collection requirementa 1ubjeet to the 
Paperwork Reduction Act. The 
Information collection requirement, 
concern employee, reportins drug 
offense convictions to grantees. grantees 
reporting theae conviction, to the 
qencies. and grantee, liating the 
location(a) of their workplace(s] as part 
of the certification. These requirements 
have been reviewed and approved by 
the Office of Manaaement and Budget, 
with OMB Control Number 0991--0002. 

The agenciea find that publiahinr I 
notice of propoaed rulemakmr on th!• 
matter would be Impracticable. 
unneceseary. and contrary to th, public 
interest. aince It would prevent 
compliance with the statutory deadline 
(90 days from the 1tatute'1 date of 
enactment) for i11uance of final rulea. 
Thie rmding it alto baaed on the 
agenciea' view that. given the UJ'lency of 
lmplementtns appropriate mean1 to 
combat the nation's aerious drug 
problem. the additional time involved 
with the publication of a notice of 
proposed rulemaJdns would adveraely 
affect the achievement of the national 
objective e1tabli1hed by Consreu. 

In addition. thia rulemaldns pertain, 
only to aaency grants. For this reason. 
under aU.S.C. 553(1)(2). the ru.lemaki.ng 
11 exempt from the requirement for prior 
notice and comment (except for those 
qencles that do not a11ert thi, 
exemption). 

Consequently, thil rule ii publiahed a, 
an Interim final rule. A. an interim final 
rule. this regulation 11 fully In effect and 
binding after ill effective date. No 
further regulatory 1ction by the agenciea 
la euential to the legaJ effectivene11 of 
the rule. In order to benefit from 
comment• that lntere1ted part:111 and 
the public may malte, however. the 
agencies will keep the rulemalcing 
docket open for GO day,. Commenta ue 
Invited. on all portiom of the 
rulemalcing. through April 3, 1989, 
Following the clo1e of the comment 
period. the agencies will publish a notice 
reapondina to the commentl and. If 
appropriate. amending provision, of this 
rule. 

Text of tbe Common aui. 
The text of tha common rule. a, 

adopted by the qencie1 In thi1 
document, appean below. 

PART _-OOVEANMENTWIDE 
DEPARTMENT AND SUSPENSION 
(NON-PROCUREMENT) AND 
GOVEANMENTWIDE REQUIREIIENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS) 

I _..JOI C-tot debmnMnL 
• • 

(cl • • • 
(5) Violation of any requirement of 

Subpart F of this part. relating to 
providing a drug-free workplace. aa set 
forth In I --1115 of this part. 

• • • • 

f --320 ~ Of debarment. 
(a) Debarment ,hall be for a period 

commensurate with the seriou1ne11 of 
the cauae(e]. If a 1u1pen1ion precede, a 

debarment. the auapenaion period shall 
be conaidered in determinina 'the 
debarment period. 

(1) Debarment for causes other than 
those related to a violation of the 
requirements of Subpar1 F of this part 
aenerally should not exceed three years. 
Where circumstances warrant. a lunger 
period of debannent may be imposed. 

(2) In the case of a debarment for a 
violation of the requirements of Subpart 
F of thia part (see __JOS(c)(S]]. the 
period of debarment shall not exceed 
five yean. 

• 
1ub9art f-OruO-FrM Woniplace 
ReqUU'91Mnta (Qruta) 

_eoo Pul'1)o1e. 
-80.5 0erm1t1ona. 
--810 Covenip. 
--815 Crounda for 1u1pen1ion or 

paymenta. 1u1pen1ion or termination or 
granta, or 1U1pen1io11 or debarment. 

-.820 Effect of viol1tion. 
----825 Exception provision. 
--030 Crantee1' re1pon1ibilitie1. 

SUbpart F-Dn,g-FrH Wortcplac~ 
Requirement.a (Grant.a) 

I _..eoo ,u,,,oee. 
(a) The purpo,e of thi, 1ubpart ia to 

carry out the Drug-Free Workplac:e Act 
of 1988 by requiring that

(1) A grantee. other than an 

individual, ahall certify to the ageincy 

that it will provide a drug-free 

workplace: 


(2) A grantee who ia an individual 
,hall certify to the agency that. aa a 
condition of the grant. he or ahe w:JJ not 
ensaae in the unlawful manufacture, 
diatribution. dispensing. possession or 
uae of a controlled substance in 
conducttns any activity with the grant. 

(b) Requirements implementing the 
Drug-Free Workplace Act of 1988 for 
contractors with the agency are found at 
48 CFR SubpartJ 9.4. 23.5. and 52.2. 

I _I05 DeflnlUona. 

(a) Except u amended in thia section. 
the defmitiona of I --105 apply to this 
1ubpart. 

(b) For purpoaea of thia subpar1
(1) "Controlled aubatance" means a 


controlled substance in schedules I 

through V of eection 202 of the 

Controlled Substances Act (21 U.S.C. 

812). and aa further defined by 

regulation at 21 CFR 1300.11 through 

1300.15. 


(2) "Conviction" means a finding of 

guilt (including a plea of nolo 

contendere) or imposition of sentenc11. 

or both. by any judicial body charged 

with the responsibility to determine 
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violationa of tlle Fed.nl ar Sam 
criminal dnlt statates: 

(3) "Crimillal drq lt&tlde.. memw a 
Federal onan-Federm crimiul itmle 
involvi111 tbe manafactma. diatribatian. 
dispensing. ue or puwi• • my 

· controlled wt.tancr. 
(4J "~free WGl'kplm:e• ..... 1 

lite for the perfonunu of wart dant In 
coMection wHh a specific IP'Dt a 
which employee. of the gr11rtee 1119 

prohibited from engafi111 ill tlle Ulllawflll 
manufactuie. dittnbation. dispermiag. 
po11enio11 or •e af I cmmol.led 
1ub1tm,cc 

(5} "Employy" meau tu c:Rpigyte 
of a grantee directly engaged in tlta 
performance of work purauant to tu 
provi1ion1 of lM grant 

(6) "Federal 1gency• or "apncy" 
me1n1 any United States ueeutive 
department. military department. 
sovernment corporation. 11>vernmenl 
controned corporation. sny other 
e1tabl.ishment iD the executive btaACh 
(including the Executive Office oL the 
President), or 1ny independent 
reguratory aaeocy; 

(1) "Grant.. meaaa an 1wud o[ 
financial aa,iatance. includina a 
cooperative 1peement. in the form ol 
money. or property in lieu of money. by 
a Federal qency direcily to a smntee. 
The term IJ'&nt includes block grant ud 
entitlement gr.at ~ whether or 
not exmnpted from coveraae uider the 
grant, management govenunentwide 
regulation ("Uniform Adnwni1trati.ve 
Requirement, for Grant.I and 
Cooper1tive Agreement, to State and 
Local Covemmenta"). The term does not 
include technical asai1tance wmca 
provides aervicea iu&ead mIDGDeJ, or 
other a11i1tance ia the fonn of loMa. 
loan guaranteea. intere1t 1ub1idiea. 
inlurance. or dired appropriatiou: er 
any veteraD1° benefita IO individuak. 
Le., any benefiL to ve&erana. their 
familiea. er IUl'Vivon~ virtue of Iba 
aervice of a veteran lD tM Armed Farces 
of the United Statea: 

(8) "Grantee" mean, 1 peraon who 
appliet for or sec.eiyes a .,.n, dincllJ 
from a Federal agency; 

(91 "lndividual" mea111 a aatval 
per.on. 

I ____.r.10 Cover89L 
(a) Tbi1 aabp81't appl6es ID my pmllle 

of the alfflC)'. 
(b) Thia nbpart app?i:ea to aay grant 

except where application of lhia Abp1rt 
would b• incon1iatent with 11w 
international obligation• of the United 
State, or the law, or ~tiom of I 
foreign government. 

(c) The proviaiona of SYbparta A. B. C. 
D u1d E of thia part apply to matters 
covered by llti1 MJbpart.. eiu:ept wbse 

I 
' 

r 

I 

1pee11icaD1 medifted by tfri, nbpart. 
the event of any conflict betwt!en 
provisio• o/ lh. mbpan aad other 
provision, of thi1 part. \he pro,.i1iona of 
thi1 1ubpart a~ deemed to corrtroi with 
rnpect to the implemeatation of drug
free workpl1ce reqairemenu concerruna 
11'8Jltl. 

I ___.111 Grouncta tor~ ot 
peyTMnta, auapene1on or twmiDlltoll o, 
.,..,,..,or~or~ 

A gr1ntee 1hall be deemed ill 
violation of the requirement, of this 
1ubpart if the qen.cy bead or hia or her 
official designee detenrtwL ill wriq 
that

(a) n.e lfu&ee itM made a falae 
certiTtcaitoa under l MO: 

(b) 'n!e grantee baa violated ti. 
certification by failing to carry out the 
requi,ement1 of 1Ubparqr1phs (A.)(1)
(g) of the certification far srantees otfl8J' 
than individuh fAltemate I to 
Appendix C) or by failing to carry out 
the ft!Qa.irttmenls al lbe certi&ation fw 
gruteea who an individual1 (Altemete 
O te Appendix C); or 
. (c) Such a number of employee, of the 
grantee have been coavu:ted m 
violation• of criminal dros 1tatutedor 
violati.o111 occurring in the workplace H 

to iDdicat1t that the ,rantee llH faifed &o 
mal:e a suod faith effort lo pro~da a 
drug-free worlq,lece. 

I___.. En.ct of ... ,,..oir.. 

(1) In the event of a violation ofthi1 
1ubpart II provided ia 1--115. Hd ID 
accordanr.. with appH.cahle law, tlt.e 
11'8Jltee .tran be 1ubject to ooe er more 
or the following 1cttom: 

(1) Su1pemioa of payup..a.ta UAder the 
FUt 

(Z) Suapemiola ar termiulioD of the 
srant and 

(3) Suapeuion or debarment or tile 
grantee under the provision, of thia part 

(b) Upon l11uance of any final 
deci1ion under thi1 part reqairias 
debarment of a grantee. !he debacred 
grantee ahall be ineligible for aw.rd oC 
any FIIDI from 111y Federal qeocy for a 
period specified iD tile deciaion. ao& to 
exceed five years (,lee I --~HZ) of 
thi1 part). 

I -..121 lbceptloft ,rovtailon. 
The apnq ~ead maJ wain with 

respect to • pamcu.lar grant. in wntins. 
a 1u1pension or payment, under a gnmt. 
1u1peosion or t.ezmi.D.ation of a paat. or 
1u1pen1ion or debarment of a grantee If 
the agency head detemune9 that wch • 
waiver would be in the public intere1t. 
Thi• exception authority cannot be 
delegated to aoy olher official. 

rn f----'30 GrMfNa'~a. 

I•) A.• prior condition of ~ng 
awanled a srana. ncb gnrnt!!e 1ha,IJ 
msh the appropriate C9rtificatian to the 
agency. H provided in Appendix C t.o 
this part. 

(b) lw:ept .. ~ in thi~ 
paragrapb. a paalee 1ball make th1! 

req11ind Cl!rtificabaa for each 8fan:L A 
grantee that i1 a State may elect to 
1ubmit an mnnual certification to e£1ch 
Fedenrl a~cy from triiidl i1 obtatns 
granta in Iieu of certifiCB"tians for e u cb 
grant during the year wvered by the 
certific1 tiDn. 

(c) Gnmtec1 &19 not requin:d. to 
provide a certifJCStion in order tD 
continue receiving fisnds ander II grant 
awarded befON! th effective date cif this 
1ubpart or under a no-coat time 
extenal'On of any srant. 
Appendbr C ID Pat _....certilic:111ioa 
R8lffllnl Drus-f'rN Wonplac. 
ReqUll'9lffllllts 

lnMruaiom ,-,Cafifa;oti,o,1 
1. By 1iping md/or l'Dbmitting thi1 

1ppwcafioa O'P ,ntnt qreement. the grantee ia 
prov1din1 the certific11ion et out below. 

Z. The certification aet out below ii a 
material repreentation offact upon which 
reliance w11 placed when the agency 
determined to award the srant U ll ia lai:er 
delennined that fhe grantee luiowina!y 
rendered a fate certification. or otherwie 
violatl!'s the requiremenll of the Drug·Fnie 
Workplace Act. the agl!'ncy. in 1ddi1Jon to 
any other rernedie1 available to the Fede:ral 
Government. may talr.e action authori%ed! 
under die Dnt-ftee Woricpiace Act. 

l. For pnleea other 1111111 mdi'riduelt. 
Alternate I applies. 

t. Por ,,...._ .i., a.- illdmdlllla. 
A_lt_. DappMW. 

<Artification R.eaardina Druj-Frtt 
Worlrplaet1 Requil'eJIIMU 
Alternate I 

A. The lflnlH certifiu th1t it will pro•,·ide 
a drug-free wortplace by: 

(•I Publi1hin1 I 1t1tmmit notifyina 
employeea th11 t the unla wfuJ m.allilf11ctun1.. 
diall'ibutiCll'I. d\•nsmg. i,o•s-iun OT use of 
a controlled 1ub1tance II prohibited III lbe 
grantH't workplace and 1peofying the 
action, th1t will be taken 1gaina1 emp!a,eee 
for viol1tlon of 1uch prohibition: 

(b) E,f&btuhin, I ~fru 8W'8r?M'9 

program ro infr111 ~JJen 1bo11C
(1) The d.a.apn al drug abuw • the 

workplacr. 
(2) The grantH'I policy of mairu:im:Dg a 

dn.ia·free workplace: 
(3) Any 1Vailabie drug counseling. 

rehabih11tion. and lfflplcfft anistance 
Protr•mc and 

(4) The penaltiea Chat INJ Ille imp~ 
upon employ,tet for-dru@ abwe no~tiona 
occurring in tJlle -kplace: 

(c) Makiot iJ I reqlUl'emelll tlllt each 
employee l9 t>c ~d IA the perfonnaa1::.1 

' 


I 
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o1 tbe ar•nt be liven I copy of the 1t1tement 
required by paragraph l•l: 

(di Notifyina the l'lllployft iJI the 1t1 tmnent 
required by parqrapb (1) that. 111 condition 
ol employment under the snnt. tbl employ• 
will 

(11 Abide by the lerml of the 1tatement: 
ud 

(21 Notify the employer of any criminal 
dNa 111tute conviction for I vtol1tion 
OCCWTins in the workplace oo later than five 
day1 after 1uch conviction: 

(el Notifying the qeocy within tan days 
after receiving notica under 1ubparqrapb 
(dl(2J from an employee or otherwile 
recei,.ins actual notice of 1uch conviction: 

(f) T1kins one or the folloWUII actions. 
within 30 d1y1 of receiving notice under 
111bpar1ar1pb (dJ(21, with rnpect to any 
employee who ii eo convicted

(11 T1king 1ppropriate per10Mal 1ctioa 
q1in1I 1ucb 1n employee. up to ind 
including termin11ion; or 

(21 Requiring 1uch employee to participate 
utilfactorily in• drus 1buN 111l1tance or 
Nh1bilitalion program approved !or 1ucb 
purpo,e1 by I Federal. State. or local health. 
law enforcement. or other 1ppropriall 
qency: 

(II Maklq I IO()d faith effort to continue to 
-int•in • dnia-free workpl•ce through 
Implementation or parqrapba (a), (b), (c), (d~ 
(e) and (f). 

8. The srantee 1ball lnlfft In the 1paca 
provided below the 1ite(1) for the 
perform1nce of work done In connection with 
die specific srant 

Place of Performance (Street 1ddrel1. dty, 
county. 1tate. lip code) 

AltemateD 
111e arantee certifin thlL u a condition of 

It. sr•nL be or ,he will not e111aae in the 
anl1wful manufacture. di1tribution. 
dispenaing. po11e111on or 1111 or a controlled 
111bltance in conductins 1ny activity with tbl 
panL 

Adopticn of Common Rule 

The text of the common rule. as 
adopted by the agenciea i.D this 
document. appears below. 

AATUENT OF AGRICULTURE 

of the s.cr.wy 

NII ,u INl'OIUIAT10N CONTACT: 
Juliu1 Jimen Chief. Resources 
Management d Analy1i1 Division. 
Office or Financ~d Management. 
(202)~- ' 
ADDfTIONAL IU..UMENTAIIY 
INFORMATION: Any Sta't4{ agency electiq 
to 1ubmit an aMual drug ee workplace 
certification to the U.S. De artment of 
Agriculture (USDA), H 1pec ed in 
t 3017.830(b). 1houJd forward 
certification to: U.S. Department f · 
Agriculture. Office of Finance an ::--._ 
Management. Federal Aasi1tance Te~ 

oom 1361. South Building, Waahington. 
20%50-e020. 

of Subjec:ta ln '7 CFR Put JD17 
C nt program• (AgricuJture), 

Deba ent and 1u1pen1ion 
(nonp curement), Drug abuae. 

Title of the Code of Federal 
Regulatioi1 is amended 81 set forth 
below. 

PART 3017-GO ERNMENTWIDE 
DEBARMENT AND,SUSPENSION 
(NONPROCUREME~ND
GOVEANMENTWID REQUIREMENTS 
FOR DRUG-FFIEE W KPLACE 
(GRANTS) 

l. The title of Part 3017 revited to 
read H aet forth above. , 

2. The authority citation ti r Part 3017 
ii revised lo read u follows: 

Autlalty. E.O. 12549: Sec. 5151 180 of the 
Dru,-Free Worir.pl1ca Act ol 1 
loo-e&O. Title V, SubtiUe O; 41 
et Nq.): I U.S.C. 301. 

13017..JOS (Amended) 

3. Section 3017.305 ia amended by \ 
removin& "or" at the end of paragraph\ 
(c)(3); by removtns the peri~ at the eni
of paragrap~ (c)(4) and addina "; or": 
and by adding paragraph (c)(5) to read 
aa Ht forth at the end of the common 
preamble. 

13017.320 (Amended] 

4. Section 3017.320(a) ia reviaed to 
read a, aet forth at the end of thecommon preamble. 

5. Subpart F and Appendix C are 
added to Part 3017 to read aa aet forth at 
the end of the common preamble. 

Mll*t tt-Orut-f'rN Wo,tcplNe 
Requlrementa (Grants) 
Sec. 
3017.eoo Purpo1e. 
3017.805 Defmitiona. 
3017.810 Covert... 
3017.1115 Ground, !or 1uapen1ion of 

paymenta. 1u1penaion or tennioation or 
aranta. or 1uspen1ion or debarment 

3017.820 lffect of violation. 
3017.825 Exception provl1ion1. 
3017.830 Cr1ntee1' re1po111ibilitles. 
• • • • • 

Appendix C to Part 3017--Certification 

Rq1r1W11 Onia·Free Workplace 

Jlequirementa. 


DEPARTMENT OF ENERGY 

10 CFR Part 1039 

FOii FURTHllll 1Nf01111!1AT10N CONTACT: 
Edward F. Sharp, (202) 58&-8192. 

D

ADOfflONAL IUPPUIIENTU'I 
INl'OMIAnotr. ln the Department or 
EnersY'• (DOE) implementation or the 
Nonprocurement Debarment and 
Suspension common rule. a Subpart F 
wu included providing for 11ddjtional 
DOE procedures not includE!d in the 
common rule. Because the common rule 
for the Drug·Free Workplac,e Act malo.es 
changes to the nonprocuren:1ent 
debarment and 1u1pen1ion 1:ommon rule 
by adding I Subpart F. DOE is amendm,; 
111 veraion or the common nile to · 
designate old Subpart F 81 Subpart G 
and to incorporate the new Subpart F. 

DOE joins In the determirta !ion by the 
agencies in the preamble to the common 
rule that publication of a notice of 
proposed rulemaking would be 
impracticable and contrary to the public 
intere1t. In addition. pursua1,t to 42 
U.S.C. 7191(c). DOE hereby concludes 
that an opportunity for oral presentation 
or comment, is not necessary because 
there are neither 1ub1tantial issues of 
law or fact nor likely 1ub1tantial 
lmpact1 on the nation'• ecoriomy or on 
large numbera of individual11 or 
businesses of which DOE independently 
couJd take account consistent with the 
Dfl18·Free Workplace Act of 1988. 

Ult of Subjects In ta CFR P1ut 1036 

ebarment and 1uspension 
(nonprocurement), Dfl18 abuse. Grant 
program. Cop·--ft"'ta

' "''&'' · 
Title 10 of the Code of Federal 

R gulationa is amended aa set forth 
be}ow. 
Be \ J Rodi. 

Depu 
~ 

a11tant Secretory for J>rocurement 
andA.u tance Management. 

\ 
PART 10~-GOVERNMEN1iWIOE 
DEBARMEiNO SUSPENSION 
(NONPROC REMENT) ANO 
GOVERNME :TWICE REQUIIREMENTS 
FOR ORUG·F E WOAKPL-CE 
(GRANTS) \ 

t. The title of P!1036 is l'evised as 
1et forth above. 

2. The authority ci lion for Part 1036 
i1 revised to read 81 f«\1low: 

Authority: E.O. 12549: sk 51H-S160 of th" 
Drus-Free Workplace Act o( 1988 [Pub. L 
1~90. Title V. s~b!1tle D: ~ U.S.C, 701 et 
Nq.); Sec,. &44 and 648. Pub, ll '1$-91. 91 5:dt 
&99 (4% U.S.C. 7Z5-a ind 72.56): J>tt.b. L 97-258. 
98 StlL 1003-1005 (31 u.s.C.) 63(1\~, 

\ 

I 1038.305 (Amended! 

3. Section 1036.305 is amended'by 
removing "'or" at the end of paragraph 
(cl(J): by removing the period at the- end 
of paragraph (c)(4) and adding": or": 
and by adding paragraph (c)(S) to read 
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a d by addins paragraph (c)(S) to read 
as et forth at the end of the common 

ble. 

4. Se 'on 2018.320 (a) ia revised to 
read a, • forth at the end of the 
common p amble. 

5. Subpart and Appendix Care 
added to Part 016 to read as set forth at 
the end of the mmlln preamble. 

Subpart f-DN9· Wo,tq,18ce 
Requirements (Gra ) 

Sec. 

:Ui6 800 Purpose. 

ZC116.60S Definillou. 

2016.610 Coverage. 

2016 615 Ground, for 11Upe 


parments. 1uspe11sion or nninatian of 

r.anta. or suspension or de rment. 


2016.620 Effect of violation. ~ 

2016 625 Exception provisions. 

2016.630 Grantees· re1pon1ibilitiea. 

• • • • • 
Appendix C to Part 2016-Certification\ 

Regarding Drug-Free Workplace \ 
Requirement, \ 

DEPARTMENT OF TRANSPORTATION 


49 CFA Part 21 


FOfl FUflTHER INFOflMATION CONTACT: 

Robert C. A1bby. (202) 386-9306. 


Li1t of Sabject1 la ct CFR Part 21 

Debarment and 1u1pen1ion 

(nonprocurement). Drug abuse. Grant 

program,. 


Title 49 of the Code of Federal 

Regulations is amended as set forth 

below. 

Jim Bumley, 

Sec~tary. 

Part 21-GOvtANMEHTWIDE 
DEBAR,.,EHT AND SUSPENSION 
(NONPROCUAEMENT) AND 
GOVERNMENTWIDE REOUIAEMENTS 
FOA DRUG.fREE WORKPLACE 
(GRANTS) 

1. The title of Part Z9 is revaed to read 
as 1et forth above. 

z. The authority citation for Part 29 is 
revised to read aa follows: 

Authority: E.O. 12549: Sec. 5151-5160 of the 
Dru1-Free Workplace Act of 1988 (Pub. L 
t~. Title V. Subtitle D: 41 U.S.C.101 et 

· aeq); 49 CFR Part 322. 

I 21.305 [Amended) 

3. Section 29.305 ia amended by 
removins "or" at the end of paragraph 
(c)l3): by removing the period at the end 
of paragraph (c)(4) and addins ": or": 
and by adding paragraph (c)(S) to read 
as set forth at the end of the common 
preamble. 

t 21.320 IArMtldecl I 

4. Section 29.320 (a) i1 revised to read 
a, 1et forth at the end of the common 
preamble. 

5. Subpart F and Appendix C are 
added to Part 29 to read as set forth at 
the end of the common preamble. 

Subpart F-Dn.lg-free Waniptec:e 
Requirements (c.r.ntll 

Sec. 
29.800 Purpose. 
29.805 Definitions. 
29.610 Co,ieralJe. 
29.815 	 Grounds for 1u,pension of payments. 

1uspensio11 or terminatioo of 1raat,. or 
1uspensioc or debarment. 

29.820 Effect or violation. 
29 625 Exception pro\1s1on1. 
29.630 Grantee,· re1poruibilities. 

• 
Appendix C to Par1 Z~ertification 

Regard1a, Drug·Free Workpl11ce 
Requuem1mt1 

[FR Doc. G-W65 Filed 1..JO..a9: 845 ani] 

..UJMG C00ES M1CI·-· -1... 1121).0I_. 
8021-01·11; 1111M11-tl; H•O-n-lt. •110-2-; 111~ 
11'*: 1111141-lt lno-G1-41; 'IWM1... 1117-01-11: 
'210-U-41; '810-2-; M•0-11-41; .a,o.ZJ-4t 1:172-01· 
II; JICl1-01 ..: &000-01 .., 1,1M1-111; IJ~1--; IS.>
IO-.at: -..1..... u,o-... 17,--01-lt 11
?HMHI: 7137-01-tl; 7!>3'-01_. TS»-01-M; IO~Zl
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ATTACHMENT D 


INSTRUCTIONS FOR CERTIFICATION 

1. By signing and\or submitting this application or grant 
agreement, the sponsor is providing the certification set out on 
page 2. 

2. The certification is a material representation of fact upon 
which reliance was placed when the FAA determined to award the 
grant. If it is later determined that the sponsor knowingly 
rendered a false certification, or otherwise violates the 
requirements of the Drug-Free Workplace Act, the FAA, in addition 
to other remedies available to the Federal Government, may take 
action authorized under the Drug-Free Workplace Act. 
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CERTIFICATION REGARDING DRUG-FREE 

WORKPLACE REQUIREMENTS 


A. The sponsor certifies that it will provide a drug-free 
workplace by: 

a. Publishing a statement notifying employees that the 
unlawful manufacture, distribution, dispensing, possession 
or use of a controlled substance is prohibited in the 
sponsor's workplace and specifying the actions that will be 
taken against employees for violation of such prohibition; 

b. Establishing a drug-free awareness program to inform 
employees about 

(1) The dangers of drug abuse in the workplace; 

(2) The sponsor's policy of maintaining a drug-free 
workplace; 

(3) Any available drug counseling, rehabilitation, and 
employee assistance programs; and 

(4) The penalties that may be imposed upon employees 
for drug abuse violations occurring in the workplace. 

c. Making it a requirement that each employee to be engaged 
in the performance of the grant be given a copy of the 
statement required by paragraph a; 

d. Notifying the employee in the statement required by 
paragraph a. that , as a condition of employment under the 
grant, the employee will 

(1) Abide by the terms of the statement; and 

(2) Notify the employer of any criminal drug statute 
conviction for a violation occurring in the workplace 
no later than five days after such conviction. 

e. Notifying the FAA within ten days after receiving notice 
under subparagraph d(2), from an employee or otherwise 
receiving actual notice of such equipment; 

f. Taking one of the following actions within 30 days of 
receiving notice under subparagraph d(2), with respect to 
any employee who is so convicted 

(1) Taking appropriate personnel action against such 
employees, up to and including termination; or 

(2) Requiring such employee to participate 
satisfactorily in a drug abuse assistance or 
rehabilitation program approved for such purposes by a 
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Federal, State or local health, law enforcement, or 
other appropriate agency; 

g. Making a good faith effort to continue to maintain a 
drug-free workplace through implementation of paragraphs a 
through f. 

B. The sponsor shall insert in the space provided below the 
site(s) for the performance of the work done in connection with 
the specific grant: 

Place of Performance (see 49 CFR 29.605(b) (4)) 
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