Chicago O’Hare International Airport Final EIS

5.11 THREATENED AND ENDANGERED SPECIES

This section discusses the presence of any species on the Airport listed as threatened or
endangered pursuant to the Endangered Species Act of 1973 (ESA), and describes the habitat
necessary to support these species. “Threatened” means that surviving populations of the
species are so small that the species could become extinct without protection, while
“endangered” means that the entire species is in danger of extinction. For information on the
biotic communities within the Airport vicinity, see Section 5.10, Biotic Communities, and
Appendix N, Biological and Water Resources.

5111 Background and Methodology

5.11.1.1 Regulatory Context

In compliance with the ESA, as amended, agencies overseeing Federally-funded or approved
projects are required to ensure that any action is not likely to jeopardize the continued existence
of any Federally-endangered or threatened species. The impact of the project on any such
species must be evaluated and appropriate measures to avoid or compensate for these impacts
must be taken.

In addition to listed species, consideration was also given to species that are known to be
present in the Airport vicinity that are candidates for listing as threatened or endangered. U.S.
Fish and Wildlife Service (FWS) regulations define a candidate species as any species being
considered by FWS for listing, but not yet the subject of a proposed rule. See 50 C.F.R. § 424.02.
Section 7 of the ESA does not require Federal agencies to evaluate effects of agency actions on
candidate species. However, any species that might become candidate species in the future are
considered in the context of the evaluation of biotic communities, discussed in Section 5.10,
Biotic Communities.

In addition, the State of Illinois uses its own authority to protect species that are endangered or
threatened within the state, under the Illinois Endangered Species Protection Act (ESPA). The
Illinois ESPA prohibits any person from taking or otherwise possessing a species listed as
endangered, requires that damage or adverse effects to any endangered species be minimized,
and directs public agencies to consult with the Illinois Department of Natural Resources (IDNR)
when their actions will jeopardize endangered or threatened species or their habitat.

In 1996, acknowledging the importance of fish habitat to the productivity and sustainability of
marine fisheries, Congress added new habitat conservation provisions to the Magnuson-Stevens
Fishery Conservation and Management Act (Magnuson-Stevens Act), the Federal law that
governs U.S. marine fisheries management. The act mandates the identification of Essential
Fish Habitat (EFH) for managed species as well as measures to conserve and enhance the
habitat necessary for fish to carry out their life cycles. Section 303(a)(7) of the Magnuson-
Stevens Act requires Regional Fishery Management Councils to be formed for purposes of
describing and identifying EFH for each Federally managed species. A fishery council has not
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been established for the Great Lakes states (i.e., Illinois, Indiana, Wisconsin, and Michigan).
Therefore, no EFH has been identified in Illinois, and thus, no EFH exists in the project study
area. Effects of the project on biotic communities are described in Section 5.10, Biotic
Communities.

The Migratory Bird Treaty Act of 1918, as amended' (MBTA) is regulated by the FWS. The
MBTA was proposed to put an end to the commercial trade in birds and their feathers that, by
the early years of the 20th century, had wreaked havoc on the populations of many native bird
species. The MBTA makes it illegal to pursue, hunt, take, capture, kill, or attempt to take,
capture or kill any migratory bird or “any part, nest, or egg of any such bird...by any means or
in any manner,” except as allowed by permit. While the ESA defines the term “take” to include
to harm and harass, including habitat modification, the term is not as broadly defined under the
MBTA and thus includes only direct killing of protected birds.

5.11.1.2 Thresholds of Significance

FAA Order 1050.1E states the following with regard to significant thresholds:

A significant impact to Federally-listed threatened and endangered species would occur when the
FWS or National Marines Fisheries Service (NMFS) determines that the proposed action would be
likely to jeopardize the continued existence of the species in question, or would result in the
destruction or adverse modification of Federally-designated critical habitat in the affected area.
The involvement of Federally listed threatened or endangered species and the possibility of
impacts as potentially serious as extinction or extirpation, or destruction or adverse modification
of designated critical habitat, are factors weighing in favor of a finding of significance. However,
an action need not involve a threat of extinction to Federally listed species to meet the NEPA
standard of significance. Lesser impacts including impacts on non-listed species could also
constitute a significant impact. In consultation with agencies and organizations having jurisdiction
or special expertise concerning the protection and/or management of the affected species, NEPA
practitioners should consider factors affecting population dynamics and sustainability for the
affected species such as reproductive success rates, natural mortality rates, non-natural mortality
(e.g., road kills and hunting), and the minimum population levels required for population
maintenance.

5.11.1.3 Methodologies

Identification of threatened and endangered species in the Airport vicinity was based on
available studies, surveys, and published documentation. Information contained in the World
Gateway Program (WGP) Environmental Assessment (EA) was reviewed and documentation
from the USDA could not be confirmed or obtained.? Therefore, consultation with the FWS and
the IDNR was conducted to determine if their records contained any observations of threatened
or endangered species at the Airport. Field surveys were conducted in 2003 to validate the

! Migratory Bird Treaty Act of 1918, (16 U.S.C. 703-712; Ch. 128; July 13, 1918; 40 Stat. 755) as amended by:
Chapter 634; June 20, 1936; 49 Stat. 1556; P.L. 86-732; September 8, 1960; 74 Stat. 866; P.L. 90-578; October
17, 1968; 82 Stat. 1118; P.L. 91-135; December 5, 1969; 83 Stat. 282; P.L. 93-300; June 1, 1974; 88 Stat. 190;
P.L. 95-616; November 8, 1978; 92 Stat. 3111; P.L. 99-645; November 10, 1986; 100 Stat. 3590 and P.L. 105-
312; October 30, 1998; 112 Stat. 2956.

2 Note to File from FAA, November 30, 2004.
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presence or absence of potential threatened and endangered species as well as candidate species
in the construction impact area.

5.11.2 Baseline Conditions

On November 20, 2002, a request was made to the FWS and to IDNR for information on
potential endangered and threatened species, and candidate species, occurring on or near the
construction impact area. FWS has responded that two species have been recorded within
proximity to the Airport: eastern prairie white fringed orchid (Platanthera leucophaea) and
eastern massasauga (Sistrurus catenatus).® The IDNR also concurred on the occurrence of the
eastern prairie white fringed orchid and noted that the Illinois Natural Area Inventory (INAI)
database also indicated a known occurrence of small sundrops (Oenothera perennis), a state-
listed species.*

As requested by the FWS, field surveys were conducted in the summer of 2003 to investigate
the potential presence of the Federally-listed eastern prairie white fringed orchid (Platanthera
leucophaea) and the eastern massasauga (Sistrurus catenatus) (candidate species).’® The small
sundrop (Oenothera perennis) was also investigated during these field surveys to determine their
potential presence.” The IDNR and FWS reviewed and concurred with the findings of the
surveys. The FWS stated, “we thank you for the opportunity to review the survey protocols
and results, and concur with your conclusion that the eastern prairie fringed orchid and eastern
massasauga are not present.”® The IDNR stated, “The Illinois Department of Natural Resources
(IDNR) has reviewed the above referenced project report and concurs that the three listed
species are probably not present at this time due to the lack of habitat as indicated in the
report”, but also indicated that “even though habitat does not exist at this time, things can
change over a period of time”...”and recommend surveys again before construction
commences.”® Additionally, IDNR has stated that their sign off is in effect until October 2006, at
which time a new sign off request would potentially be required.”” See Appendix N, Biological
and Water Resources, for a copy of the correspondence letters.

Table 5.11-1 lists the State species that have been observed at O’Hare since 1989. The
evaluation of plants and wildlife currently found at the Airport was made on the basis of:

Letter from John Rogner, USFWS, to Peter Mulvaney, Montgomery Watson Harza, December 23, 2002.

Letter from Heather Ryan, IDNR, to Peter Mulvaney, Montgomery Watson Harza, January 6, 2003.

Chicago O’Hare International Airport, Eastern Prairie Fringid Orchid Threatened and Endangered Species Survey,
Montgomery Watson Harza, August 1, 2003.

Chicago O’Hare International Airport, Eastern Massasauga Threatened and Endangered Species Survey,
Montgomery Watson Harza. August 1, 2003.

Chicago O’Hare International Airport, Small Sundrops Threatened and Endangered Species Survey, Montgomery
Watson Harza, August 1, 2003.

Letter from Karla Kramer, USFWS, to John Chitty, Montgomery Watson Harza, March 16, 2004.

Letter from Steve Hamer, IDNR, to John Chitty, Montgomery Watson Harza, October 22, 2003.

Letter from Steve Hamer, IDNR, to Michael Boland, City of Chicago Department of Aviation, O’Hare Modernization
Program Office, June 20, 2005.
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e A 1993 Illinois Natural History Survey'

e 2001 observations at the Airport made by Harza Engineering during a wetland and
floodplain delineation™

TABLE 5.11-1
STATE THREATENED AND ENDANGERED SPECIES OBSERVED SINCE 1989

Observed Species Illinois Natural History Survey(a) Harza 2001 Observations(b)
Black-Crowned Night Heron (SE) X
Little Blue Heron (SE) X
Pied-billed grebe (ST) X
Red-shouldered Hawk (ST) X
Upland Sandpiper (SE) X
Wilson’s Phalarope (SE) X

Notes:  (a) Unpublished data, Illinois Breeding Bird Atlas Project, 1986-1993. Illinois Natural History Survey.
(b) Personal observations of Red-shouldered Hawk and Upland Sandpiper by Peter Ames, Ornathologist, Harza
Engineering. Spring 2001. Personal observation of Little Blue Heron by John Chitty, Wetland Specialist, Harza
Engineering. June 2001.
(SE) State Endangered
(ST) State Threatened
X = Observed

Appendix N, Biological and Water Resources, discusses the character and locations of the
Federal and State listed species, including birds, mammals, reptiles, and amphibians that are
potentially located in the Airport vicinity.

5.11.3 Alternatives Analysis — Build Out

The following sections present information on the potential environmental impacts on
threatened and endangered species by each of the alternatives retained for detailed evaluation.
Only the Build Out phase is presented because this represents the time at which all components
of the Build Alternatives would be completed, operational, and all potential impacts would be
realized.

5.11.3.1 Alternative A - No Action

The No Action Alternative (Alternative A) does not include the acquisition of any lands.
Because no threatened or endangered species currently exist at the Airport, no effect to such
species is anticipated to occur under this alternative. In addition, the No Action Alternative
(Alternative A) would not result in the deliberate (non-permitted) killing of any MBTA species.
Therefore, no impacts to threatened or endangered species are expected under this alternative.

" Unpublished data, lllinois Breeding Bird Atlas Project, 1986-1993, lllinois Natural History Survey.

'2 personal observations of Red-shouldered Hawk and Upland Sandpiper by Peter Ames, Ornathologist, Harza
Engineering, Spring 2001. Personal observation of Little Blue Heron by John Chitty, Wetland Specialist, Harza
Engineering, June 2001.
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5.11.3.2 Alternatives C, D, and G

No threatened or endangered species currently exist within the construction impact area,
including areas where proposed navigational aids (NAVAIDS) would be required off Airport
property. The FWS and the IDNR have been consulted regarding the impacts on threatened
and endangered species and have concurred that it is unlikely that threatened or endangered
species are present in the construction impact area. Therefore, the implementation of
Alternatives C, D, or G is not anticipated to affect any threatened or endangered species of flora
and fauna.

Migratory birds likely use the Airport vicinity only briefly during the migration periods.
Further, the tendency for many migratory (and resident) birds to disperse widely and use urban
habitat for breeding and migration demonstrates that migration corridors would not be
eliminated and that large amounts of marginal urban habitat suitable for use by migrating birds
would remain following implementation of the project components. Since urban habitats
similar to those that would be eliminated are common in the Airport vicinity, significant
impacts on the regional populations of birds are not anticipated to occur. Consequently,
Alternatives C, D, or G would not have a significant effect on regional populations of bird
species and these alternatives would not have a significant adverse effect on migratory birds.

5114 Potential Mitigation Measures

Based on the above analyses, the FAA concludes that no significant impacts would occur under
any alternative. Given that no protected species were encountered, no specific mitigation
measures are warranted. However, as recommended by IDNR, prior to construction of any of
the Build Alternatives, if selected, a follow-up site visit to verify the presence or absence of any
threatened or endangered species will be conducted.

5.11.5 Summary

Under the No Action Alternative (Alternative A) and each Build Alternative, the FAA
concludes that no significant impacts to threatened and endangered species would occur. The
FWS and the IDNR concur with the determination that no threatened or endangered species
currently exist in the construction impact area. See Appendix N, Biological and Water
Resources, for a copy of the correspondence from FWS and IDNR.
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