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5.23 ISSUES RELATING TO DUE PROCESS CLAIMS AND FORMAL 
ADJUDICATIVE PROCESSES 

5.23.1 Outreach by FAA Related to the Development of the EIS 

On July 17, 2002, the FAA issued a Notice of Intent to prepare an EIS and conduct the scoping 
session called for in regulations implementing NEPA.  Pursuant to that scoping process, a 
number of persons provided the FAA with a range of suggestions regarding the issues to be 
covered in this EIS.  In Appendix T, Public Outreach and Agency Coordination, the FAA 
documents many of the steps that it has taken to implement a comprehensive and proactive 
public involvement process.  In addition to those activities, the FAA conducted three days of 
public hearings (February 22, 23 and 24, 2005) on the Draft EIS at which some 1500 individuals 
attended.  Of course, this Final EIS also contains the comments submitted on the Draft EIS, 
along with the FAA’s detailed and comprehensive responses (see Appendix U, Response to 
Comments).  The FAA also issued for public comment a Draft Conformity Plan pursuant to the 
Clean Air Act, and a Draft Section 4(f) and Section 6(f) Evaluation regarding protected parkland 
and other properties.  Each of these documents drew comments which were then carefully 
reviewed and analyzed by the FAA.  The responses to comments received on these two 
documents are included in the “Final” versions contained in Appendix J, Air Quality and 
Appendix L, Section 4(f)/6(f) Resources.  On several occasions, the FAA extended the period of 
time for public comment in response to requests to do so.  

Beyond this extensive outreach, FAA personnel, including senior officials in the region and at 
its headquarters in Washington, D.C. have had numerous contacts with members of the public 
who have contacted the agency to express their opposition to this proposed action.  These 
contacts have involved meetings and telephone calls, as well as the exchange of 
correspondence.   

5.23.2 Requests for a Formal Adjudicatory Process 

Despite this record of outreach, there remain some members of the public who have asserted 
that the FAA decisions associated with review of the City’s proposal (i.e. Alternative C) can 
only be resolved after formal, adjudicatory hearings.  These individuals apparently wish to test 
their claims involving environmental matters, religious liberty issues, and airport funding 
determinations, among others in this type of formal process.  Although the FAA intends to 
address these issues in greater detail in its Record of Decision on the proposed action, the fact 
that these due process claims have permeated so much of the presentations received by the 
agency warrants a response in this document as well. 

As noted by those asserting these extensive due process procedures, there is no provision in 
NEPA, or any of the other applicable environmental statutes, that call for agency 
determinations to be made “on the record after opportunity for agency hearing.”  Similarly, 
while there are provisions in the federal aviation statutes that do contain such a requirement, as 
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for example when the agency proposes to revoke a pilot’s license, there is no federal aviation 
statute applicable to the FAA’s consideration of the proposed action that has such a 
requirement.   

5.23.3 Religious Freedom Restoration Act (RFRA) 

With regard to religious freedom issues, the FAA fully understands the claims of those who 
have labeled themselves the “religious objectors.”  Their views have been made known in 
affidavits filed in federal court in litigation involving both the FAA and the City of Chicago.  
The FAA has received numerous detailed letters, expressing in a comprehensive manner the 
exact nature of these claims, the basis for them, and a number of suggested means by which the 
FAA might avoid the need for relocation of the two cemeteries which are a part of this Final EIS.  
FAA’s proposed response to those specific matters is contained in Section 5.22, Other Issues 
Relating to Cemetery Acquisition, of the Final EIS.  As stated there, a final decision on claims 
involving religious liberties will be made by the FAA in its Record of Decision.  Having 
presented the religious objectors with the opportunity to respond to the FAA’s proposed 
resolution of these issues, the agency finds no obligation under RFRA, or under basic 
constitutional notions of due process, to provide the type of adjudicatory process that has been 
requested. 

5.23.4 Summary 

Should the FAA approve the Preferred Alternative in its Record of Decision, and also make a 
final resolution of other pending outstanding issues including those involving religious 
liberties, a member of the public with legal standing to sue will be entitled to challenge those 
determinations in an Article III court by filing a petition for review.  At that time, the agency’s 
determinations will be reviewed by a court and tested under a substantial evidence or arbitrary 
and capricious standard, as appropriate.  No additional process is warranted by law or reason.  

Moreover, these due process and related claims appear largely in the context of the City’s 
proposed land acquisition activities.  Should the City seek to acquire some or all of the parcels 
of land identified for condemnation with the proposed action, that exercise of its eminent 
domain powers would occur in the context of the landowners’ constitutional guarantees of just 
compensation, statutory rights regarding relocation, and other protections.  In addition to the 
opportunity to litigate these issues in state court condemnation proceedings, many of these 
claims are presently pending in federal court in a suit against the FAA and the City of Chicago.  
Accordingly, the FAA sees no reason to depart from its conventional administrative practices in 
evaluating the proposed action.   


	Back to Navigation Menu
	Back to Chapter 5 Introduction


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


