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5.23 ISSUES RELATING TO DUE PROCESS CLAIMS AND FORMAL
ADJUDICATIVE PROCESSES

5.23.1 Outreach by FAA Related to the Development of the EIS

On July 17, 2002, the FAA issued a Notice of Intent to prepare an EIS and conduct the scoping
session called for in regulations implementing NEPA. Pursuant to that scoping process, a
number of persons provided the FAA with a range of suggestions regarding the issues to be
covered in this EIS. In Appendix T, Public Outreach and Agency Coordination, the FAA
documents many of the steps that it has taken to implement a comprehensive and proactive
public involvement process. In addition to those activities, the FAA conducted three days of
public hearings (February 22, 23 and 24, 2005) on the Draft EIS at which some 1500 individuals
attended. Of course, this Final EIS also contains the comments submitted on the Draft EIS,
along with the FAA’s detailed and comprehensive responses (see Appendix U, Response to
Comments). The FAA also issued for public comment a Draft Conformity Plan pursuant to the
Clean Air Act, and a Draft Section 4(f) and Section 6(f) Evaluation regarding protected parkland
and other properties. Each of these documents drew comments which were then carefully
reviewed and analyzed by the FAA. The responses to comments received on these two
documents are included in the “Final” versions contained in Appendix J, Air Quality and
Appendix L, Section 4(f)/6(f) Resources. On several occasions, the FAA extended the period of
time for public comment in response to requests to do so.

Beyond this extensive outreach, FAA personnel, including senior officials in the region and at
its headquarters in Washington, D.C. have had numerous contacts with members of the public
who have contacted the agency to express their opposition to this proposed action. These
contacts have involved meetings and telephone calls, as well as the exchange of
correspondence.

5.23.2 Requests for a Formal Adjudicatory Process

Despite this record of outreach, there remain some members of the public who have asserted
that the FAA decisions associated with review of the City’s proposal (i.e. Alternative C) can
only be resolved after formal, adjudicatory hearings. These individuals apparently wish to test
their claims involving environmental matters, religious liberty issues, and airport funding
determinations, among others in this type of formal process. Although the FAA intends to
address these issues in greater detail in its Record of Decision on the proposed action, the fact
that these due process claims have permeated so much of the presentations received by the
agency warrants a response in this document as well.

As noted by those asserting these extensive due process procedures, there is no provision in
NEPA, or any of the other applicable environmental statutes, that call for agency
determinations to be made “on the record after opportunity for agency hearing.” Similarly,
while there are provisions in the federal aviation statutes that do contain such a requirement, as
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for example when the agency proposes to revoke a pilot’s license, there is no federal aviation
statute applicable to the FAA’s consideration of the proposed action that has such a
requirement.

5.23.3 Religious Freedom Restoration Act (RFRA)

With regard to religious freedom issues, the FAA fully understands the claims of those who
have labeled themselves the “religious objectors.” Their views have been made known in
affidavits filed in federal court in litigation involving both the FAA and the City of Chicago.
The FAA has received numerous detailed letters, expressing in a comprehensive manner the
exact nature of these claims, the basis for them, and a number of suggested means by which the
FAA might avoid the need for relocation of the two cemeteries which are a part of this Final EIS.
FAA’s proposed response to those specific matters is contained in Section 5.22, Other Issues
Relating to Cemetery Acquisition, of the Final EIS. As stated there, a final decision on claims
involving religious liberties will be made by the FAA in its Record of Decision. Having
presented the religious objectors with the opportunity to respond to the FAA’s proposed
resolution of these issues, the agency finds no obligation under RFRA, or under basic
constitutional notions of due process, to provide the type of adjudicatory process that has been
requested.

5.23.4 Summary

Should the FAA approve the Preferred Alternative in its Record of Decision, and also make a
final resolution of other pending outstanding issues including those involving religious
liberties, a member of the public with legal standing to sue will be entitled to challenge those
determinations in an Article III court by filing a petition for review. At that time, the agency’s
determinations will be reviewed by a court and tested under a substantial evidence or arbitrary
and capricious standard, as appropriate. No additional process is warranted by law or reason.

Moreover, these due process and related claims appear largely in the context of the City’s
proposed land acquisition activities. Should the City seek to acquire some or all of the parcels
of land identified for condemnation with the proposed action, that exercise of its eminent
domain powers would occur in the context of the landowners’ constitutional guarantees of just
compensation, statutory rights regarding relocation, and other protections. In addition to the
opportunity to litigate these issues in state court condemnation proceedings, many of these
claims are presently pending in federal court in a suit against the FAA and the City of Chicago.
Accordingly, the FAA sees no reason to depart from its conventional administrative practices in
evaluating the proposed action.
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