FAA EASTERN REGION AIPORTS DIVISION

SPONSOR GUIDE


SECTION 3- LAND RELEASE REQUIREMENTS
Use of Airport Property for Non-Aeronautical Use
Any property described as part of an airport in an agreement with the United States or defined by an Airport Layout Plan (ALP) is considered to be "dedicated" or obligated for airport purposes by the terms of the agreement. In addition, airport sponsors have acquired property for airport purposes with Federal financial assistance under many different programs.

An approved Airport Layout Plan (ALP) or Land Use Plan may indicate that some of this property is excess to the airport's present or future aeronautical needs.

Benefits in the use of this property for non-aeronautical purpose may be identified. As airport property, however, there are certain obligations covering the use of this property, which must be addressed before the land can be used or disposed of for non-aeronautical uses.

Approval of a release of obligations on the property for sale or lease is based on a demonstration that such disposal will produce an equal or greater benefit to the airport than the continued retention of the land.

Property Obligations

Obligations and restrictions are placed on the use of airport property through a number of different vehicles.

The property may have been surplus Federal property which was transferred to the municipality for use as an airport under agreements authorized by the Surplus Property Act of 1944, the War Assets Administration Regulation 16 and Public Law 80-289. The property could also have been acquired under a Grant Agreement under one of the airport aid programs administered by the FAA. Each of these property transfer conveyances or grant agreements contains provisions specifying the obligations and restrictions placed on the use of the land. Lands conveyed pursuant to Section 16, Section 23 or Section 516 cannot be released for non-aeronautical use. In each case a thorough review of the provisions included in the agreements obligating the property must be undertaken. 

Even land acquired without Federal assistance has obligations and restrictions placed on its use based on its depiction as airport property on an Exhibit "A" Property Map in a grant agreement.

Approval from the FAA is required to release the airport sponsor from any one of the obligations carried on the land in these land transfer and grant agreements or for a total release to permit the sale or disposal.

The Federal Aviation Administration (FAA) requires any release, modification, reformation, or amendment of an airport agreement be fully documented and be in accordance with FAA Order 5190.6A, Airport Compliance Requirements, dated October 2, 1989, because it represents a material alteration of an important contractual relationship that is governed by statutes and which affects the measure of benefits to the public from the operation of a civil airport.  

In accordance with Section 125 of Public Law 10-181 (Apr. 5, 2000; 114 Stat. 61)(AIR 21), FAA is required to provide an opportunity for public notice and comment prior to the release of a sponsor’s Federal obligation to use certain airport land for aeronautical purposes at least 30 days prior to the FAA making a determination on the owner’s request.  Upon receipt and preliminary review of the “land release” request, FAA will post the proposal in the Federal Register requesting public comment.  The public notice requirement applies to land that was acquired for an aeronautical purpose with federal assistance under 49 USC §47107(c)(2)(B);  land provided for aeronautical purpose under 49 USC §47151 (Surplus Property) or land conveyances of the United States government for aeronautical purposes under 49 USC §47125.

Land Release Request:

For this office to properly consider such a request, the owner's request must be specific and indicate, as applicable, the following:

(a) What agreement(s) with the United States are involved?

(b) What specifically is being requested (long-term lease for non-aeronautical purpose, release, transfer, sale, etc.)?

(c) Why the release, modification, amendment or other action is requested?

(d) What facts and circumstances justify the request?

(e) What requirements of the state or local law should be provided for in the language of a FAA issued document if the request is consented to or granted?

(f) What property or facilities are involved?

(g) How the property was acquired or obtained by the airport owner?

(h) What are the present condition and what present use is made of any property or facilities involved?

(i) What use or disposition will be made of the property or facilities?

(j) What is the Fair Market Value (FMV) of the property or facilities? (include copy of current appraisal)

(k) What proceeds are expected from the use or disposition of the property and what will be done with any net revenues derived? (certify compliance with FAA’s Revenue Use Policy, dated 2/16/99)

(l) Provide a comparison of the relative advantage or benefit to the airport from the sale or other disposition as opposed to retention for rental income.

(m) Provide a plan identifying the intangible benefits (see FAA’s Revenue Use Policy, dated 2/16/99), if any, accruing to the airport, the amount attributed to the intangible benefits of the merit of their application as an offset against the FMV of the property to be released.  The plan should also include as a minimum,

(i) a statement of the airport's source and application of funds for the proceeding three (3) years,

(ii) a statement of future sources and application of funds needed for the continued operation and maintenance of the airport,

(iii) a financial statement of financial capabilities and intent to accomplish the airport development included in the current NPIAS, and

(iv) Must be shown to be in accordance with the ALP.

(n) Provide the metes and bounds description of the property to be released.

(o) A sketch or drawing of the property and its location.

(p) Environmental review status and determination if applicable.

After receiving public comment, if the FAA determines that the land is not needed for present or foreseeable airport purposes we could consent to the release subject to various restrictions outlined in the sample deed of release, copy enclosed.  Please review these restrictions and verify in your written “land release” request the ability to meet all conditions. 

Proposed Long-Term Lease of Airport Land (Greater than 3 Years w/option to buy)

Leasing of airport land not needed for aeronautical use is preferred to the sale of the land since it provides continuous income for airport purposes and will preserve the property for future aviation usage.

Airport property, which is not needed to accommodate an aeronautical use, can be leased for a non-aeronautical use, which is compatible with airport operations. The exception is land transferred by a quitclaim deed under Section 16/23, which contains provisions precluding all non-aeronautical activities. If not used for aeronautical purposes it will revert to the conveying agency.

The lease shall be established at the fair market rental rate to maximize the revenue for the airport. The fair market rental rate shall be determined by obtaining a competent independent appraisal and/or by direct comparison with prevailing rentals of comparable property.

The airport sponsor must submit to the ADO the request for a land release to lease the property. Normally it will take two to three weeks following receipt of complete lease information for the ADO to concur and issue a land release.

A request for an airport land release to lease for non-aeronautical use must contain the information described under the Land Release Request section.
Proposed Long-Term Lease of Airport Land (Greater than 3 Years w/no option to buy)

Leasing of airport land not needed for aeronautical use is preferred to the sale of the land since it provides continuous income for airport purposes and will preserve the property for future aviation usage.

Airport property, which is not needed to accommodate an aeronautical use, can be leased for a non-aeronautical use, which is compatible with airport operations. The exception is land transferred by a quitclaim deed under Section 16/23, which contains provisions precluding all non-aeronautical activities. If not used for aeronautical purposes it will revert to the conveying agency.

The lease shall be established at the fair market rental rate to maximize the revenue for the airport. The fair market rental rate shall be determined by obtaining a competent independent appraisal and/or by direct comparison with prevailing rentals of comparable property.

The airport sponsor must submit to the ADO the request for to change the ALP and Exhibit A to using the property for non-aeronautical use. Should the ADO determine that the request can be approved it will be done so via a letter of approval for long term leases non-aeronautical use on airport dedicated property with no option to buy. 

A request for an airport land release to lease for non-aeronautical use must contain the information described  under the Land Release Request section.
Proposed Short-Term Lease of Airport Land (Less than 3 Yrs.)

A request to lease airport land for non-aeronautical use for a period less than 3 years is considered an interim use and undergoes a less formal approval process. The request for an interim use should contain the information requested under Land Release Request except that an appraisal of fair market rental value is not required. A discussion of how a fair rental value was determined should be included. Approval of the interim use will also be made by via letter in lieu of the Deed of Release.

Proposed Sale of Airport Land
Airport property which is not needed to accommodate an aeronautical use can be released for sale for a use which is compatible to the airport if such disposal will produce an equal or greater benefit to the airport than its continued retention. Such a release has the effect of authorizing the conversion of a real property asset into another form of asset, such as cash or physical improvements. A sale and disposal of airport property for less than its fair market value is, therefore, not authorized. The fair market value for the property shall be determined based on the present appraised value (for its highest and best use) of the land and any improvements on the property. At least one appraisal report prepared by an independent and qualified real estate appraiser is required to support the fair market value.

The cost of the appraisal shall be borne by the airport sponsor but may be considered as an offset in determining net proceeds realized from the sale. The requirement for an appraisal may be waived by the ADO if the ADO determines that the approximate fair market value of the property is less than $25,000 or if it would be in the public interest to publicly advertise and sell the property through competitive bidding.

Deed of Release

Following the review, if the ADO concurs with the land release request, the ADO will prepare a Deed of Release (see Attachment 2), which will cite the agreements, and provisions affected and include any required conditions or provisions to be included in the transfer agreement (deed or lease).

The Deed of Release will specify the means of directing the net proceed from the sale or lease of the released property. It may include one of the following:

 a) reimbursement to the Government its proportionate share 

    of the net proceeds of the sale or disposal at its fair 

    market value based on the percentage of Federal 

    participation in the project in which the land was 

    acquired. This reimbursement may exceed the original  

    Federal participation amount. 

 b) reinvestment of the total proceeds in specified items of 

    airport development

 c) retirement of airport bonds, which are secured by pledges 

    of airport revenue

 d) deposit of the proceeds in an interest bearing account 

    until items of airport development are identified

 e) use of the funds to offset the maintenance costs of the 

    airport.

The standard format of the Deed of Release is included as Attachment 2 at the end of this section. The sponsor shall execute the Deed of Release and return the specified copies to the ADO.

Upon execution of the Deed of Release, the Exhibit 'A' and the approved ALP must be revised as appropriate. A Form 7460-1 Notice of Proposed Construction or Alteration must be submitted for the proposed development and construction equipment.

ATTACHMENT 2

DEED OF RELEASE 

This instrument, a Deed of Release, made by the United States of America, acting by and through the _________Airport District Office, Federal Aviation Administration, under and pursuant to the powers and authority contained in the provisions of Public Law 81-311 (63 Stat. 700), as amended, to the _________ Airport Authority, a body politic under the laws of the State of ____________, Witnesseth

Whereas,

______________ Airport requests the release of property via letter dated ______________ for Tracts #____, as identified in the current Exhibit A. It has been determined by _______________Airport and the FAA Airport District Office that this property is no longer needed for aeronautical purposes. 

Tracts # ____ was acquired under ADAP Project  # ________ with (for example) seventy-five percent (75%) Federal participation.  Therefore, seventy-five percent (75%) of the property’s Fair Market Value (FMV) from disposing of the land can be reinvested, as per Title 49, United States Code, Subtitle VII, Part B, §47107 (c) (2) (B) (iii) on application to the Secretary, in another eligible airport development project the Secretary approves under this subchapter or paid to the Secretary for deposit in the Fund if another eligible project does not exist.  

The remainder twenty-five percent (25%) of the FMV must be used for the development, operation and maintenance of the airport only.  The net proceeds of the appraised FMV of $[Fair Market Value] must be deposited in an interest bearing account currently paying the highest interest rate immediately after consummation of the sale, where it shall remain until utilized for payment of an FAA approved use at __________ Airport.   It is understood and agreed that this amount will not be eligible as sponsor-matching funds for Federally assisted airport development.

Funding Breakdown (Example Only)

                         Tracts #___ .733 acres x $25,000 /acre = $ 18,325 

                                          75 % x  $18,325 = $13,743.75 

                                          25% x  $18,325 = $4,581.25 

Tract #___was acquired without Federal participation.  The property’s FMV must be used for operation and maintenance of the airport.

Funding Breakdown (Example Only)

                           Tract #___ 2.010 acres x $25,000 /acre = $50,250

An independent appraiser per your appraisal report dated __________ has verified the FMV values identified above.

Now, Therefore,

For and in consideration of the above-expressed recitals and of the benefits to accrue to the United States and to civil aviation, the United States of America, upon inclusion by the ____________ Airport in the Instrument of Transfer conveying title to the hereinafter described real property of provisions as follows:

1. That the ___________ Airport reserves unto itself, its successors and assigns, for the use and benefit of the public a right of flight for the passage of aircraft in the airspace above the surface of the real property hereinafter described, together with the right to cause in said airspace such noise as may be inherent in the operation of aircraft, now known or hereafter used, for navigation of or flight in the said airspace, and for use of said airspace for landing on, taking off from or operating on ___________Airport,

2. The Grantee expressly agrees for itself, its successors and assigns to restrict the height of structures, objects of natural growth and other obstructions on the hereinafter described real property to heights which would not exceed: Tracts # ____ 2550 ft. mean sea level (for example); Tract #___ a plane which begins at elevation 2560 ft. mean sea level along the west property line and rising to an elevation 2590 ft mean seal level along the east property line. (for example)
3. That the Grantee expressly agrees for itself, its successors and assigns to prevent any use of the hereinafter described real property which would interfere with landing or taking off of aircraft at the ____________Airport, or otherwise constitute an airport hazard,

4. Upon completion of the land transfer for the parcels identified in this document, a revised Airport Layout plan and Exhibit A will be sent to the (appropriate) Airport District Office for review and approval.

5. The action of releasing airport property is normally categorically excluded under the National Environmental Policy Act (NEPA), but may require an environmental assessment.  We have enclosed a copy of a Environmental Evaluation Form A to identify potential impacts.  Please review this checklist with regard to the proposed construction, sign the bottom certifying that the conditions listed do not apply, and return it to this office.  If you cannot certify that the conditions listed do not apply, then further environmental study may be required.

FAA hereby releases the said real property from the conditions, reservations and restrictions as contained in the above mentioned ADAP Project #___________.   By its acceptance of this Deed of Release the ______________ Airport covenants and agrees for itself, its successors and assigns, to comply with and observe all of the conditions and limitations hereof, which are expressly limited to the above-described real property.

In Witness whereof the United States of America has caused this Deed of Release to executed as of the __________day of ________20__.

UNITED STATES OF AMERICA

DEPARTMENT OF TRANSPORTATION

By________________________________

Manager, ADO/AFO

Airports Division, Eastern Region

Federal Aviation Administration

Accepted:

[Airport Owner]
By: _________________________________

Title: ________________________________

Date: ________________________________

This portion is optional:

FAA hereby releases the said real property from the conditions, reservations and restrictions as contained in the above mentioned ADAP Project #___________.   By its acceptance of this Deed of Release the ______________ Airport covenants and agrees for itself, its successors and assigns, to comply with and observe all of the conditions and limitations hereof, which are expressly limited to the above-described real property.

In Witness whereof the United States of America has caused this Deed of Release to executed as of the __________day of ________20__.

UNITED STATES OF AMERICA

DEPARTMENT OF TRANSPORTATION

By________________________________

Manager, ADO/AFO

Airports Division, Eastern Region

Federal Aviation Administration

STATE OF [Location]
)


)ss

COUNTY OF [Location]
)

On this _______ day of _____________, 20__, before me a Notary Public in and for the County of [Location], State of [Location], personally appeared [Name Of ADO Manager], known to me to be the Manager, [Location] ADO/AFO, Airports Division, Eastern Region, Federal Aviation Administration, and known to me to be the person whose name is subscribed to the within instrument and acknowledge that he executed the same on behalf of the Administrator of the Federal Aviation Administration and the United States of America.


WITNESS my hand and official seal.


______________________________________


Notary Public in and for said County and State

(SEAL)

My commission expires ______________________

Accepted:

[Airport Owner]
By: _________________________________

Title: ________________________________

Date: ________________________________
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