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12/13/99 : 1400.10
FOREWORD

This order establishes a mediation program for the Federal Aviation Administration that
provides an alternative method for resolving allegations of discrimination raised in the
Equal Employment Opportunity (EEQ) process as required by Title 29 of the Code of
Federal Regulations, Part 1614. This program reflects the core principles contained in the
Equal Employment Opportunity Commission policy statement on Alternative Dispute
Resolution. Specifically, that the program:

o Provides an impartial and independent forum for the parties to discuss their dispute.

o Allows both parties to develop a realistic assessment of their own as well as the other
party’s procedural and substantive alternatives.

o Promotes trust by the parties in the forum thereby facilitating the discussion of each
party’s perceptions.

o Ensures that the parties’ legal rights are preserved.
¢ Has the support of upper level management.

o Ensures that the parties willingly and voluntarily agree to the resolution of the
dispute.

o Ensures the confidentiality of the parties.

Administrator

Pages i (and ii)
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121137199 1400.10
CHAPTER 1. GENERAL

1-1.  PURPOSE. This order establishes and provides for a mediation program to
resolve allegations of workplace discrimination and/or harassment raised through the
Equal Employment Opportunity (EEQ) complaint process at the Federal Aviation
Administration (FAA).

1-2.  DISTRIBUTION. This order is distributed to all managers and supervisors.

1-3.  CANCELLATION. This order cancels Order WA 1400.2, FAA Headquarters
Equal Employment Opportunity Mediation Program, dated March 4, 1998.

1-4. BACKGROUND.

a. The Civil Rights Act. The Civil Rights Act of 1991 encourages the use of
Alternative Dispute Resolution (ADR) to resolve disputes arising out of discrimination
and unlawful harassment in the workplace. The Equal Employment Opportunity
Commission (EEOC), in its implementing regulations, provided agencies an additional
60 days in the pre-complaint stage to allow for informal resolution through the use of
ADR, if all parties agree.

b. The Administrative Dispute Resolution Act. The Administrative Dispute
Resolution Act (ADRA) of 1996 (Public Law 104-320) gives Federal agencies the
authority to utilize dispute resolution methods to resolve issues in controversy that relate
to an administrative program, 1f the parties agree to such methods.

c.  Federal Regulation. On July 12, 1999, the EEOC published the final rule on
revisions to Title 29 of the Code of Federal Regulations. Part 1614. Federal Sector Equal
Employment Opportunity. The final rule requires agencies to establish or make available
an ADR program for the EEO process.

d. Executive Direction. On May 1, 1998, President Clinton issued a
memorandum to the heads of Executive departments and agencies directing each Federal
agency to promote greater use of alternative means of dispute resolution.

Chap 1
Par 1-1 Page 1



1400.10 12/13/99

e. Department of Transportation Policy. On October 16, 1998, the General
Counsel signed Order DOT 2101.1. Department of Transportation Use of Alternative
Dispute Resolution Methods. The order applies to all DOT activities and programs and
requires that ADR techniques be used as an alternative to litigation or formal
administrative procedures to the maximum extent possible. Use of these techniques may
resolve all or a portion of the issue(s) in controversy. ADR processes are intended to
supplement, rather than replace, existing formal procedures. Participation in an ADR
process is voluntary for all parties to a dispute. All DOT officials shall consider and
encourage the use of ADR to resolve conflicts and issues in controversy and ensure that
al]l unnecessary barriers to the use of ADR are identified and removed.

1-5. OBJECTIVE. The objective of this program is to resolve allegations of workplace
discrimination at the earliest possible stage of the EEO process. Early resolution benefits
the agency by creating a more hospitable workplace for all. Other benefits for the agency
include reduction of the time and significant costs associated with processing complaints.

1-6. SCOPE. The mediation process under this program will address matters covered by
Title VII of the Civil Rights Act (discrimination on the basis of race, color, religion, sex,
national origin, and reprisal), the Age Discrimination in Employment Act (discrimination
on the basis of age, when the employee is at least 40 years old), the Rehabilitation Act
(discrimination on the basis of physical or mental handicap), and the Equal Pay Act
(discrimination on the basis of payment of wages based on sex). The mediation process
may also be used to address other matters raised through the EEO complaint process; e.g.,
complaints of discrimination based on sexual onentation.

1-7. DEFINITIONS.

a. Affected Office. The FAA office in which the alleged discriminatory event(s)
took place. This includes the lines of business (LOB), the staff offices, field offices, and
facilities, as defined in the current organizational manual.

b. Agency Official. The individual who has the authority to grant or deny the
requested relief.

c. Agency Representative. Anindividual (e.g., attorney, personnel specialist, or
staff assistant) who advises the agency official about laws, regulations, and policies that
govern resolution terms.

d. Aggrieved Person. The individual who initiates contact with an EEO
counselor in an attempt to resolve informally an issue of workplace discrimination and/or
harassment.

Chap 1
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e.  ADR. A range of problem solving processes used for resolving conflict in lieu
of formal, adversanal methods like litigation. ADR may be used to resolve all or a
portion of the issue(s) in controversy. These processes usually involve the use of a
neutral third party who works with the parties in dispute to help them find mutually
acceptable solutions. ADR processes include, but are not limited to: negotiation,
facilitation, conciliation, mediation, early neutral evaluation, mini-trial, mediation-
arbitration, and arbitration. Although mediation is the process selected for this program,
other ADR processes may be used if the EEO Alternative Dispute Resolution Program
Manager (EEO ADR PM) decides they are appropriate and the parties agree.

f.  Caucus. Private meeting between mediator(s) and one of the parties to
explore possible opportunities for resolution.

g. Co-Mediation. Mediation conducted by more than one mediator, working
together as a team.

h. Dispute. The issue(s) raised in the EEO process.

i. EEO ADR Program Manager. The individual assigned to manage the EEO
ADR program within the Office of Civil Rights or region or center Civil Rights Staff.
The EEO ADR Program Manager (EEO ADR PM) is responsible for case intake,
mediator assignment, integrity of the process, and momitoring/evaluating the effectiveness
of the program.

j-  EEO Complaint Process. The process described at Title 29 of the Code of
Federal Regulations, part 1614, Federal Sector Equal Employment Opportunity, for
raising allegations of prohibited discrimination.

k. EEO Counselor. A neutral individual who advises aggrieved persons about
the EEO complaint process, determines the basis(es) and issue(s) of a potential complaint,
conducts a limited inquiry into the allegations, seeks resolution, documents resolution or
advises aggrieved persons of their right to file a formal complaint, and prepares a report
on counseling activities. The EEO counselor is not a mediator and does not conduct
mediations.

.  Employee Representative. An individual who represents the employee's
interests; e.g.. attorney, another employee.

m. FAA Deputy Dispute Resolution Specialist. The FAA's Deputy Dispute
Resolution Specialist (DDRS) is the Associate Chief Counsel for Administrative Dispute
Resolution. The DDRS is responsible for implementing the provision of the ADRA of
1996 and Order DOT 2101.1 within FAA.

Chap 1
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n.  Limited Inquiry. The collection of information with regard to an aggrieved
individual’s allegation. The limited inquiry is conducted by an EEO counselor as part of
the pre-complaint EEO counseling process.

_ o. DMediator. A trained neutral third party. The mediator facilitates open
discussion betw een parties in dispute and assists them to negotiate a mutually agreeable
resolution. A mediator has no authority to impose a decision or resolution on the parties.

p- Parties. The participants in the dispute resolution process; i.e., aggrieved
person and the agency official.

q.- Pre-Complaint Process. The initial problem-solving phase of the EEO
complaint process as described in 29 CFR 1614. This phase includes EEO counseling
and. if elected, ADR.

r. Resolution Agreement. A formal written agreement which defines the terms
by which the parties in dispute have agreed to resolve a dispute.

1-8. FORNMS AND REPORTS. Appendix 1, Mediation Program Formats, contains
copies of documents used in the FAA mediation process. Reproduction and use of the
documents in the appendix are encouraged.

1-9. RELATED PUBLICATIONS. Appendix 2, Related Publications, contains
additional information on the statutory, regulatory, and administrative authority for this
program.

1-10. REQUEST FOR INFORMATION. Information on mediation may be obtained
from the Office of Civil Rights or the region or center Civil Rights Staffs. General
information concerning ADR may also be obtained from the Associate Chief Counsel for
ADR. Consult the FAA telephone book for office locations and telephone numbers.

1-11. AUTHORITY TO CHANGE THIS ORDER. The Assistant Administrator for
Civil Rights may issue changes to this order necessary to manage the FAA EEO
mediation program.

Chap 1
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12/13/99 1400.10
CHAPTER 2. PROCEDURES FOR MEDIATION

2-1. INTRODUCTION. The first step m nitiating the EEO complaint process is for
the aggrieved person to contact an EEO counselor. In accordance with 29 CFR 1614,
contact with an EEO counselor must be made within 45 calendar days of the alleged act
of discrimination or discriminatory harassment or the effective date of an alleged
discriminatory personnel action. Mediation is an alternative method of attempting to
resolve issues raised in the EEO process.

2-2.  REQUEST FOR MEDIATION.

a. Mediation Option. During the imtial discussion with the EEO counselor,
the aggrieved person will be informed of her/his rights in the EEO process, including the
option to use ADR. The EEO counselor will inform the aggrieved person that he/she may
elect to attempt resolution of the allegation(s) through mediation. Opting to attempt
resolution through mediation does not abridge the aggrieved person’s rights in the EEO
process. By electing to enter into mediation, the pre-complaint counseling phase of the
EEO complaint process is extended by 60 calendar days. However, the total time for pre-
complaint processing, which includes both EEO counseling and mediation, will not
exceed 90 calendar days. If mediation does not result in resolution, the aggrieved person
will be referred by the EEO ADR PM to the EEQO counselor to receive his or her final
interview and Notice of Right to file a formal EEO complaint.

b. Agreement to Mediate. Agreement to enter into mediation will be
documented on the Agreement to Mediate form (see appendix 1, format 1). Either the
aggrieved individual or the agency official may request mediation. The EEO counselor
will forward the Agreement to Mediate to the EEO ADR PM for action. The Agreement
to Mediate will be considered a request until both of the parties in dispute have signed the
document or the request is rescinded. Either of the parties in dispute may decline to
participate in mediation.

2-3. ADR CASE ASSESSMENT.

a. Upon receipt of a request to mediate, documented on the Agreement to
Mediate form, the EEQO ADR PM will review cases in accordance with Title 5, United
States Code, Chapter 5, Subchapter 4, Section 572, General Authority (see appendix 3),
to determine whether mediation is appropriate. Not all cases are appropriate for
mediation.

Chap 2
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b.  Other ADR Processes. The EEO ADR PM may recommend that an ADR
process other than mediation is more appropriate. In such instances, the EFO ADR PM
may recommend facilitation, early neutral evaluation. or another ADR process.
Participation in all ADR processes remains voluntary and must be agreed to by the
aggrieved person and the agency official.

c¢. Coordination with the Affected Office. After the EEO ADR PM determines
that a request for mediation from the aggrieved person is appropriate. she/he will inform
the affected office of the allegations and recommend mediation as a means of resolution.
The EEO ADR PM will remind the affected office that mediation is voluntary. The EEO
ADR PM will obtain from the affected office the name of the person who will serve as
the agency official. That person must be authorized to enter into mediation for the
purpose of achieving a binding resolution on behalf of the affected office.

d. Coordination with the Aggrieved Person. After the EEO ADR PM
determines that a request for mediation from the affected office is appropnate, she/he will
inform the aggrieved person of the request and recommend mediation as a means of
resolution. The EEO ADR PM will remind the aggrieved person that mediation 1s
voluntary

e. Case Referral. Based on the assessment described in paragraph 2-3a, the
matter will be referred to mediation or returned to the EEO counselor to complete the
pre-complaint process.

f.  Representation. Parties to EEO disputes have the right to be accompanied,
represented, and advised by a representative of their choice. The represented party will
determine the role of the representative. In some circumstances, the represented party
may ask the representative to speak on her/his behalf. In others, the representative will be
silent and advise the represented party privately in caucus.

g.  Funding Mediation. The affected office, responding to the allegation of
discrimination or harassment, will be responsible for costs associated with the mediation.
When a collateral duty FAA mediator is not available or the EEO ADR PM determines
that the use of an outside mediator is appropriate, mediation costs may include, but are
not limited to hourly service and/or travel costs for a contract mediator or reimbursement
of costs for a Federal mediator (e.g., Federal Mediation and Conailiation Service). Field
facilities may need to coordinate with their regional division manager or Washington
headquarters for funding.

Chap 2
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2-4. SELECTION OF MEDIATOR.

a.  Selection of Mediator. The EEO ADR PM will review the roster of available
mediators and select a potential mediator(s). To maintain impartiality in the process, the
parties in dispute will not select a specific mediator(s). However, either of the parties in
dispute may request a substitute mediator if there is a perceived conflict of interest.

b.  Mediator Avoidance of Potential Conflict of Interest. The EEQO ADR PM
will contact the potential mediator to determine if any potential contlict of interest exists.
The EEO ADR PM will inform the mediator of the name of the aggrieved person, the
name of the agency official, and a summary of the allegation(s). The mediator will have
the opportunity to decline, if a conflict of interest or the appearance of conflict exists. For
additional information about conflicts of interest, see Appendix 4, Model Standards of
Conduct for Mediators.

c.- Parties Acceptance of the Potential Mediator. The aggrieved person and the
representative from the affected office will be provided the name(s) of the mediator(s)
prior to the mediation. The parties will have the opportunity to request another mediator
if there 1s reason to believe the mediator would not be impartial. If no objections are
raised, the EEO ADR PM notifies the mediator(s) that the process may begin.

2-5. MEDIATION.

a. Scheduling the Mediation. The EEO ADR PM, together with the
mediator(s), will schedule mediation time(s) and place(s) with the parties. Mediation will
be conducted in a neutral location.

b. Pre-mediation Meeting. Prior to mediation, the EEO ADR PM will
separately advise the aggrieved person and the agency official about the mediation
process.

c. Preparation. Parties should come to the mediation prepared to discuss the
issues in dispute and potential ways of resolving the dispute.

d. Mediation Session. The mediator(s) will conduct the mediation. The parties
in dispute will have an opportunity to describe their perceptions of the dispute without
interruption. The mediator(s) may call for separate caucuses with each party. Mediation
will continue until resolution is reached or it is clear that no resolution is possible at that
time. Either disputant is free to withdraw from the mediation at any time. In the event
that one party decides to withdraw from mediation, that decision should be discussed in
the presence of the other party and the mediator(s).

Chap 2
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e. Confidentiality. Confidentiality of the mediation session will be maintained

in accordance with 5 U.S.C. Chapter 5, Subchapter IV, Altemnative Means of Dispute
Resolution in the Administrative Process (see appendix 3).

f. Coordination of Resolution Terms. Prior to signing the final agreement, the
agency official, through the EEO ADR PM, will accomplish appropriate coordination of
the terms of the Resolution Agreement to ensure that they are in accordance with all laws,
regulations, appropriate collective bargaining agreements, and agency policy and can be
administratively completed within the agreed-upon timeframe. 1f the resolution terms
cannot be implemented as written, the EEO ADR PM will coordinate changes with the
parties or arrange for another meeting between the parties and the mediator(s). Remedies
available to resolve allegations of discrimination will vary depending on the authority
governing relief.

g- Resolution. If there is an agreement in principle on the terms of a resolution, a
Resolution Agreement is prepared by the mediator using format 2 in appendix 1. The
Resolution Agreement is signed after the coordination described in section 2-5f is
accomplished. Resolution Agreements will be signed in triplicate, one for the aggrieved
person, one for the agency official, and one for the servicing Office of Civil Rights or
region or center Civil Rights Staff. There is no binding agreement until the agreement
has been signed by all parties.

h. No Resolution. If there is no resolution, the mediator will advise the EEO
ADR PM, who will refer the aggrieved person back to the EEO counselor to complete
the pre-complaint process. The EEO complaint process resumes at the point where ADR
was elected; however, the total timeframe for the pre-complaint process shall not exceed
90 calendar days.

i.  Evaluation. Upon completion of the mediation. the parties will be encouraged
to complete an evaluation of the mediation process and forward it to the EEO ADR PM.

2-6. POST MEDIATION.

a. Execution of the Terms of the Resolution Agreement. The parties who sign
the Resolution Agreement (i.e., the agency, through the agency official, and the aggneved
individual) are responsible for executing its terms. Terms that require action by an office
not present at the mediation will be coordinated with that office prior to the resolution
agreement being signed by the parties.

Chap 2
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b.  Administration of Resolution Agreements. The EEO ADR PM will monitor
compliance with Resolution Agreements reached as a result of mediation. Resolution
Agreements will be kept in the FAA headquarters, region, or center Civil Rights office
and a copy is provided to the departmental Office of Civil Rights.

c.  Breach of Resolution Agreements.

(1) Ifthe aggrieved person believes that FAA has failed to comply with the
terms of the Resolution Agreement, he/she shall notify the appropriate regional
departmental Office of Civil Rights.

(2) Such notice must be in writing and submitted within 30 days of the date
when he/she knew, or should have known, of the alleged noncompliance. In accordance
with 29 CFR, Section 1614.504, the aggrieved person may request that the terms of the
Resolution Agreement be specifically implemented or, alternatively that the allegation(s)
be reinstated for further action from the point the complaint processing ceased.

(3) In the event the aggrieved person alleges noncompliance and chooses to
reinstate his/her allegations of discrimination, his/her request for reinstatement restores
the status quo, requiring that he/she return in full to the agency any relief that has been
provided.

(4) If the agency has not responded to the complainant, or if the aggrieved
person is not satisfied with the agency's attempt to resolve the matter, he or she may
appeal to the EEOC, Office of Federal Operations, for a determination as to whether the
agency has complied with the terms of the Resolution Agreement. The aggrieved person
may file such an appeal 35 days after he or she has served the agency with the allegations
of noncompliance, but must file an appeal within 30 days of his or her receipt of an
agency's determination. The aggrieved person must serve a copy of the appeal on the
agency, and the agency may submit a response to the EEOC within 30 days of receiving
notice of the appeal.

Chap 2
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CHAPTER 3. FEDERAL AVIATION ADMINISTRATION EEO MEDIATORS

3-1.  MEDIATORS. The Office of Civil Rights and region or center Civil Rights
staffs may have their own cadre of collateral-duty or full-time FAA EEO mediators.

3-2. RECRUITMENT OF MEDIATORS. Each LOB and staff office may be
requested to nominate individuals to participate in the program. The EEO ADR PM may
select from among individuals nominated to serve as mediators.

3-3.  MEDIATOR SKILLS AND ABILITIES.

a.  FAA EEO mediators must possess the following skills and abilities’:

(1) Gathering information. Effectiveness in identifying and seeking out
relevant information pertinent to the case.

(2) Empathy. Conspicuous awareness and consideration of the needs of
others.

(3) Impartiality. Maintaining equal respect for all parties, remaining
neutral, and keeping an open mind.

(4) Generating options. Pursuit of collaborative solutions and generation
of ideas and proposals consistent with case facts and workable for opposing parties.

(5) Generating agreements. Effectiveness in moving the parties toward
finality and in “closing” an agreement.

(6) Managing the interaction. Effectiveness in developing strategy,
managing the process, coping with conflicts between parties and representatives.

b. Region and center Civil Rights Staffs may develop the process by which
mediator competencies are measured, but it must be coordinated with the Assistant
Administrator for Civil Rights in advance.

3-4. MEDIATOR STANDARDS OF CONDUCT. FAA EEO mediators will adhere
to the Model Standards of Conduct for Mediators (appendix 4) jointly published by the
American Arbitration Association, the American Bar Association, and the Society of
Professionals in Dispute Resolution.

'"The Test Design Project. Performance-Based Assessment: A Methodology for use 1n_Selecting, Training, and
Evaluating Mediators. (Washington. DC Nautional Institute for Dispute Resolution. 1995)

Chap 3
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3-5.  FUNDING MEDIATOR TRAINING. Each LOB and staff office will
contribute a proportionate dollar amount, bascd on its percentage of employees to fund
mediation training. The training of mediators may be conducted by an outside
organization (e.g., the Federal Mediation and Conciliation Service, the Department of

Health and Human Services ADR Team, or other qualified sources as approved by the
DDRS).

3-6. BASIC TRAINING REQUIREMENTS.

a.  Classroom Training. FAA EEO Mediators will be required to complete
successfully 40 hours of formal classroom training to acquire basic mediation skills.
Training will be provided by sources approved by the DDRS. The training shall, at a
minimum, consist of:

(1) Basic Skills. Instruction in basic mediation skills, consisting of
24 hours of mediation process, mediator roles, conflict theory, resolution theory, mediator
ethics, and role-playing exercises. (3 days)

(2)  Role Play. Participation in 1 day of evaluated role-plays simulating
possible mediation scenarios. (1 day)

(3) Observation. Observation of at least one complete mediation
conducted by a senior mediator or observation of a mock mediation conducted by an
experienced mediator/trainer. (1/2 day)

() EEO. Instruction about the Federal sector EEO process. (1/2 day)

b. On-the-Job Training. FAA EEO mediators will participate in at least three
supervised co-mediations of EEO cases. By the third co-mediation. the developmental
mediator should conduct as much of the mediation as possible under the supervision of a
senior mediator.

3-7.  MEDIATOR FULL-PERFORMANCE-LEVEL. New mediators will be
required to co-mediate with a senior mediator before mediating on their own. Eligibility
to mediate EEO cases individually will be determined by the Office of Civil Rights or
region or center Civil Rights Staff in accordance with any applicable departmental and
agency directives.

3-8. CURRENCY TRAINING. To maintain their skill, mediators will be required to
take an advanced or refresher mediation course, which includes role-playing exercises
each year. The EEQO ADR PM Mediator will periodically review mediator performance.
Additional training may be recommended to improy e performance, 1f necessary.
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3-9.  ORGANIZATIONAL CONFLICT OF INTEREST. To avoid the appearance
of an organizational conflict of interest, FAA Civil Rights Officers and their staff will
not use any form of ADR to resolve complaints within the Office of Civil Rights.

3-10. ROSTER OF ELIGIBLE MEDIATORS. The EEO ADR PM will maintain a
roster of eligible mediators who are appropriately trained and possess the skills necessary
to conduct mediations (i.e. successful completion of mediation training and deemed
suitable to conduct mediation by the Office of Civil Rights or region or center Civil
Rights Staff). '

3-11. REMOVAL. An FAA or outside (non-FAA) mediator found to have engaged in
conduct that reflects adversely on his/her impartiality or on performance of his/her duties
as a mediator may be removed from the list of eligible EEO mediators. The
determination to remove a mediator will be made by the Office of Civil Rights or region
or center Civil Rights Staff in accordance with the Model Standards of Conduct for
Mediators (Appendix 4) and any applicable departmental and aency directives.

Chap 3
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CHAPTER 4. OTHER MEDIATORS

4-1.  FEDERAL EXECUTIVE BOARD PROGRAMS. In 1961. President Kennedy
established Federal Executive Boards (FEB) to increase the effectiveness and economy of
Federal agencies located outside Washington, D.C. The 28 current FEB's have a number
of initiatives in place to meet those goals. including ADR programs. FAA region and
center Cvil Rights Staffs are encouraged to join with other local Federal agencies to
participate in FEB mediation programs. These programs share mediators among Federal
agencies close to one another.

4-2. SHARED AGENCY NEUTRALS. In Washington, D.C., the equivalent of FEB
mediation programs is the Federal Interagency Sharing of Neutrals Project, administered
by the Department of Health and Human Services. Washington headquarters may
participate in the Sharing Agency Neutrals program.

4-3. CONTRACTOR MEDIATORS. A number of companies provide mediation
services for a fec. To the extent that no FAA or other Government mediators are
available, or where the EEO ADR PM determines it to be otherwise appropnate,
contractor mediators may be used to conduct mediations. Funding for non-Government
mediation will be coordinated with the paying affected office in advance.

4-4. NON-FAA MEDIATOR QUALIFICATIONS. For non-FAA mediators to
mediate FAA EEO cases, they must be certified in accordance with the standards
established by the state where they practice or must be approved by the DDRS before
conducting mediations.

4-5. STANDARDS OF CONDUCT. Non-FAA mediators shall adhere to the Model
Standards of Conduct for Mediators (appendix 4) jointly published by the Amencan
Arbitration Association, the American Bar Association, and the Society of Professionals
n Dispute Resolution.

Chap 4
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APPENDIX 2. RELATED PUBLICATIONS

1. STATUTES.

(1) The Cyvil Rights Act of 1964, as amended. prohubits discnmination 1n
emplovment on the basis of race. color. religion. sex (gender), national ongin. or repnsal

(2) The Age Discnminauon in Employment Act of 1967 prohubits discrimination in
emplovment based on age when the emplovee is at least 40 years old

(3} The Equal Pay Act prohibits discnmination 1in payment of wages based on sex
{(gender)

(4) The Rehabilitaton Act of 1973 prohibits discnmination 1n employment on the
basis of physical or mental handicap

(5) The Admimstrative Dispute Resolution Act of 1996 (Public Law 104-320)
reauthonzes Federal agencies to utihze dispute resolution to resolvean issue 1n

controversy that relates to an admimstrauve program. 1f the parties agree to such
proceeding

(6) Tie 5 of the United States Code, Chapter 5, Subchapter IV, Alternative Means
of Dispute Resoluuon In The Admimstrauve Process, as amended, descnibes the ADR
process and defines its components (see appendix 3)

(7) The49 U S C 102, Department of Transportation. (Presidential Appointees)
descnibes the orgamization of the positions {illed by persons appointed by the President

2. REGULATIONS.

(1) 29 Code of Federal Regulauons (CFR) Part 1614, Federal Sector Equal

Employment Opportunity governs processing complaints of Federal employment
discnmination

(2) 49 CFR 1 23(a), Subutie A - Office of the Secretary of Transportation Spheres of
Primary Responsibility for the Secretary and Deputy Secretary includes the overall
planmng. direction. and control of departmental affairs including civil nghts, contract
appeals, small and disadvantaged business participation 1n departmental programs, etc.

3. EXECUTIVE ORDERS.

Executive Order 11478, Equal Employment Opportumty 1n the Federal Government. as
amended. prohibits discnmination mn Federal employment because of race. color.
religion, sex. national ongin, handicap. age. or sexual onentation

Page 1



4. MANAGEMENT DIRECTIVES.

Equal Employment Opporturuty Commuission Equal Emplovment Opportumity
Manadement Directive (MD) 110, Federal Sector Complaints Processing Manual
provides guirdance on processing complaints of Federal employment discnmination

5. DEPARTMENTAL ORDERS.

Order DOT 2101 1, Use of Altemative Dispute Resolution {ADR) Methods, sets policy
for the use of ADR 1n the Department, further defines the role and responsibihtes of

agency dispute resolution speciahists. and estabhshes an ADR working group within the
Depariment

by



APPENDIX 3. TITLE 5. U.S.C.. CHAPTER 5. SUBCHAPTER 1V,
ALTERNATIVE MEANS OF DISPUTE RESOLUTION IN THE
ADMINISTRATIVE PROCESS

§571. Definitions
For the purposes of this subchapter. the term-

(1) "agency’ has the same meaning as in section 551(1) of this title.
(2) "admmstrative program” includes a Federal function which involves
protection of the public interest and the determination of nghts, pnvileges. and
obligations of private persons through rule making, adjudication, licensing. or
mvestigation. as those terms are used in subchapter 11 of this chapter,

(3) "alternative means of dispute resolution” means any procedure that 1s used 1o
resolve 1ssues in controversy. including. but not himited to. concihiaflon. facihitation.

mediation. fact-finding. mini-tmals. arbitration. and use of ombuds. or anv combination
thereof,

(4) "award” means any decision by an arbitrator resolving the 1ssues in
CONITOVeErsy,

(5) "dispute resolution commurnication” means any oral or wntlen communication
prepared for the purposes of a dispute resolution proceeding. including anv memoranda,
notes or work product of the neutral, parties or nonparty participant: except that a wntien
agreement to enter mto a dispute resolution proceeding, or final wntten agreement or

arbitral award reached as a result of a dispute resolution proceeding, 1s not a dispute
resolution communication,

(6) "dispute resolution proceeding” means any process in which an alternatine
means of dispute resolution 1s used to re-solve an 1ssue 1n controversy mn which a neutral
1s appointed and specified parties participate,

(7) ™in confidence” means. with respect to information, that the information 1s
provided-

(A) with the expressed intent of the source that 1t not be disclosed. or
(B) under circumstances that would create the reasonable expectation on
behalf of the source that the information will not be disclosed,

(8) "issue in controversy” means an issue which is matenal to a decision

concerming an adminustrative program of an agency, and with which there s
disagreement-
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(A) between an agency and persons who would be substantially affected by
the decision. or ’

(B) between persons who would be substanuially affected by the decision.

(9) “neutral” means an individual who. with respect 1o an 15sue 1 controversy.
functions specifically to aid the parties 1n resolving the controversy,

(10) “party " means-

(A) for a proceeding with named parties, the same as 1n section 551(3) of this
title, and
(B) for a proceeding without named parties, a person who will be significantly
affected by the decision 1n the proceeding and who participates in the proceeding,

(11) "person” has the same meaning as 1n section 551-(2) of this utle, and

(12) "roster” means a list of persons qualified to provide services as neutrals

g

§ 572 General authority

(a) An agencv may use a dispute resolution proceeding for the resolution of an

1ssue 1n controversy that relates to an admnustrative program, if the parties agree to such
proceeding

(b) An agency shall consider not using a dispute resolution proceeding 1f-

(1) a defimtive or authontative resolution of the matter is required for

precedential value, and such a proceeding 1s not hkely 1o be accepted generally as an
authontative precedent.

(2) the matter mvohves or may bear upon significant questions of
Govemment policy that require additional procedures before a final resolution may be

made. and such a proceeding would not likely serve 1o develop a recommended pohcy for
the agency,

(3) maintaiming established policies 1s of special importance, so that
vanations among mdividual decisions are not mncreased and such a proceeding would not
likelv reach consistent results among dndual decisions,

(4) the matter significantly affects persons or organizations who are not
parties to the proceeding-.

(5) a full public record of the proceeding 1s important, and a dispute
resolution proceeding cannot provide such a record, and



(6) the agency must mamntain continuing junsdiction over the matter with
authontv 10 alter the disposition of the matter in the hght of changed circumstances. and a

dispute resolution proceeding would nterfere with the agency's fulfilling that
requirement

(c) Alternative means of dispute resolution authonized under this subchapter are

voluntary procedures which supplement rather than limit other available agency dispute
resolution techniques

§ 573. Neutrals

(a) A neutral mav be a permanent or temporary officer or employee of the
Federal Government or anv other individual who 1s acceptable to the parties 1o a dispute
resolution proceeding A neutral shall have no official, financial, or personal conflict of
interest with respect to the 1ssues in controversy, unless such interest 1s fullv disclosed in
writing to all parties and all parties agree that the neutral may serve

() A neutrral who senves as a concihator, facilitator, or mediator serves at the
will of the parties

{c) The President shall designate an agency or designate or establish an
mteragency committee to facilitate and encourage agency use of dispute resolution under
this subchapter  Such agency or interagency commutiee, in consultation with other

appropniate Federal agencies and professional organizations experienced 1 matters
concerming dispute resolution, shall-

(1) encourage and facilitate agency use of altermative means of dispute
resolution and

(2) develop procedures that permit agencies to obtain the services of
neutrals on an expedited basis

(d) An agency may use the services of one or more employees of other agencies
to serve as neutrals 1in dispute resolution proceedings The agencies may enter into an
mteragency agreement that provides for the reimbursement by the user agency or the
parties of the full or parual cost of the services of such an employee

(e) Anv agency mav enter into a contract with any person for services as a
neutral. or for traiming 1n connection with alternative means of dispute resolution The
parties 1 a dispute resolution proceeding shall agree on compensation for the neutral that
1s fair and reasonable to the Gos emment
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§ 574. Conhdentiality

(a) Except as provided in subsections (d) and (e), a neutral in a dispute resolntion
proceedmg shall not voluntanly disclose or through discovery or compulsory process be

required to disclose any dispute resolution commumication or any communication
provided in confidence to the neutral. unless-

(1) all parties 10 the dispute resolution proceeding and the neutral consent in
wnung, and. 1f the dispute resolution communication was provided by a nonpany
participant. that participant also consents in wrting,

(2) the dispute resolution communcation has already been made public,

(3) the dispute resolution communication 1s required by statute to be made
public, but a neutral should make such communication public only 1f no other person 1s
reasonably available to disclose the communication, or

<
(4) a court determines that such tesumony or disclosure 1s necessary to-

(A) prevent a manifest injustice,

(B) help establish a violation of law, or

(C) prevent harm to the public health or safety, of sufficient magnitude
in the particular case to outweigh the mtegnty of dispute resolution proceedings n

general by reducing the confidence of parties mn future cases that therr communications
will remain confidenual

(b) A party to a dispute resolution proceeding shall not voluntanly disclose or

through discovery or compulsory process be required to disclose any dispute resolution
communications unless-

(1) the communication was prepared by the pany seeking disclosure.
(2) all parties to the dispute resolution proceeding consent in wnting,
(3) the dispute resolution communication has already been made pubhc,

(4) the dispute resolution communication is required by statute to be made
public,

(5) a court determines that such testimony or disclosure 1s necessary to-

(A) prevent a manfest mnjustice,

(B) help establish a violation of law, or

(C) prevent harm to the public health and safety. of sufficient
magmtude 1n the particular case to outweigh the integnty of dispute resolution
proceedings im general by reducing the confidence of parties in future cases that their
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communications will remain confidential.

(6) the dispu’e resolution communication 1s relevant to determinine the
existence or meamng of an agreement or award that resulted from the dispute resolution
communication or to the enforcement of such an agreement or award. or

(77 except for dispute resolution communications generated by the neutral,

the dispute resolution communicauon was provided to or was available to all parties to
the dispute resolution proceeding

(ct Any dispute resolution communication that is disclosed m violation of
subsection (a) or (b). shall not be admissible in any proceeding relating to the 1ssues n
controversv with respect to which the communication was made

(d) (1) The parties may agree to alternative confidential procedures for
disclosures by a neutral  Upon such agreement the parties shall inform the neutral before
the commencement of the dispute resolution proceeding of any modifications to the
provisions of subsection (a) that will govern the confidentiahity of the dispute resolution
proceeding If the parties do not so inform the neutral. subsection (a) shall apply

(2) To quahty for the exemption established under subsection (j), an
alternative confidential procedure under this subsection may not provide for less
disclosure than the confidential procedures otherwise provided under this section

(e) 1f a demand for disclosure. by way of discoverv request or other legal
process. 1s made upon a neutral regarding a dispute resolution communication. the neutral
shall make reasonable efforts to notify the parties and any affected nonparty participants
of the demand Any party or affected nonparty participant who receives such notice and
within 15 calendar days does not offer to defend a refusal of the neutral to disclose the
requested information shall have waived any objection to such disclosure

() Nothing 1n this section shall prevent the discovery or admissibility of any
evidence that 1s otherwise discoverable, merely because the evidence was presented 1n
the course of a dispute resolution proceeding

(g) Subsections (a) and (b) shall have no effect on the mmformation and data that
are necessary to document an agreement reached or order issued pursuant to a dispute
resolution proceeding

(h) Subsections (a) and (b) shall not prevent the gathenng of information for
research or educational purposes, in cooperation with other agencies. governmental

entities. or dispute resolution programs, so long as the parties and the specific 1ssues
controv ersv are not 1dentifiable
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(1) Subsections (a) and (b) shall not prevent use of a dispute resolution
communication to resolve a dispute between the neutral in a dispute resolution
proceeding and a party to or participant 1n such proceeding so long as such dispute

resolution communication 1s disclosed only to the extent necessary to resolve such
dispute.

(J) A dispute resolution communication which 1s between a neutral and a partv
and which may not be disclosed under this section shall also be exempt from disclosure
under section 552(b)(3).
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APPENDIX 4. MODEL STANDARDS OF CONDUCT FOR MEDIATORS'

Introductory Note The rninomne for these standards came trom three professional groups The Amencan Arbiiration
Assocignon the 4merican Bar 4ssocionon end the Socien of Prolessionals in Dispute Resolution

TFe purpese of thisarnigine wos 1o develop a sel of siandards 10 serve as a general framenork jor the praciice of mediation The
effori s a siep ir the deselopment of the field and a roc! to assist pracnnoners in 1i—a beginning not an end The model standards

are imiencedio cppi ic all npes of medianion Jiis recogrr e Fowever that in some cases the oprhication of these sionaards may
tecitecie” v low o contraciual agreements

Preface The model standards of conduct for mediators are mntended to perform three
major tunctions to serve as a gumide for the conduct of mediators, to inform the mediating
parties. and to promote public confidence 1n mediation as a process for resolving
disputes The standards draw on existing codes of conduct for mediators and take nto
account issues and problems that have surfaced in mediation practice They are offered in
the hope that thev will serve an educational tunction and provide assistance 1o
mdniduals organizations. and mstitutions involved in mediation

1. Self-Determination: A Mediator shall Recognize that Mediation is Based on the
Principle of Self-Determination by the Parties.

Self determination is the fundamental principle of mediation It requires that the
mediation process rely upon the ability of the parties to reach a voluntary, un-coerced
agreement Anv party may withdraw from mediation at any iime

Comments:

» The mediator may provide information about the process. raise issues, and help
parties explore options The pnmarv role of the mediator is to facilitate a

voluntary resolution of a dispute Parties shall be given the opportumty to
consider all proposed options

+ A mediator cannot personallv ensure that each party has made a fully imnformed
choice to reach a particular agreement, but 1s a good practice for the mediator to
make the parties aware of the impontance of consulting other professionals, where
appropnate, to help them makc informed decisions

' The Model Standards of Conduct for Mediators were prepared from 1992 through 1994 by 2 joint commnitee composed of two
delegates from the Amencan Arbioanon Associanon Jobn D Feenck Chair and David Borwanik, two from the Amencan Bar

Associanion James Alfini and Nancy Rogers and two from the Sociery of Professionals in Dispute Resolution Susan Dearborn and
Lemone Pierce

The Model Standards have been approved by the Amenican Arbitration Association the Lingation Section and the Dispute
Resolunon Secuoen of the Amencan Bar Associanon and the Socieny of Professionals in Dispute Resolution

Reporters Brvant (arth and Kimberlee K kosact Saff Provect Dircctor Fredenck E Woods

The views set out v this pubhicatton have not been considered by the Amencan Bar Association House of Delegates and do not
constitute the pehic  of the Amencan Bar Assocsation
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I1. Impartialitv: A Mediator shall Conduct the Mediation in an Impartial Manner.

The concept of medsator impartiahity 1s central to the mediation process A mediator shall
mediate only those matiers i which she or he can reman impartial and evenhanded If at

an» tme the mediator 1s unable to conduct the process 1n an impartial manner, the
mediator 1s obligated to withdraw

Comments:

» A mediator shall avoid conduct that gives the appearance of partiality toward one

of the paries The quahty of the mediation process is enhanced when the parties
have confidence in the imparuality of the mediator

« When mediators are appointed by a court or institution, the appointing agency
shall make reasonable efforts to ensure that mediators serve impartially

* A mediator should guard against partiality or prejudice based on the parties’
personal charactenstics, background or performance at the mediation

-~

I11. Conflicts of Interest: A Mediator shall Disclose all Actual and Potential
Conflicts of Interest Reasonably Known to the Mediator. After Disclosure, the
Mediator shall Decline to Mediate unless all Parties Choose to Retain the Mediator.
The Need to Protect Against Conflicts of Interest also Governs Conduct that Occurs
During and After the Mediation.

A conflict of interest 1s a deahng or relationship that might create an impression of
possible bias The basic approach to questions of conflict of interest 1s consistent with the
concept of self-determination The mediator has a responsibibity to disclose all actual and
potential conflicts that are reasonably known to the mediator and could reasonably be
seen as rarsing a question about impartiahity If all parties agree to mediate after being
informed of conflicts, the mediator mav proceed with the mediation 1f, however, the

conflict of interest casts senous doubt on the integrity of the process, the mediator shall
dechine to proceed

A mediator must avoid the appearance of conflict of interest both duning and after the
mediation Without the consent of all parties, a mediator shall not subsequently establish
a professional relationship with one of the parties in a related matter. or 1n an unrelated

matter under circumstances which would raise legitimate questions about the integnty of
the mediation process

Comments:

» A mediator shall avoid conflicts of interest in recommending the services of other
professionals A mediator mav make reference to professional referral services or
associations which maintain rosters of quahfied professionals

» Potential conflicts of interest may anse betw een adminustrators of mediation
programs and mediators and there may be strong pressures on the mediator to
settle a particular case or cases The mediator’s commitment must be to the parties



and the process Pressure from outside of the mediation process should never
influence the mediator to coerce parties to setile

IV. Competence: A Mediator shall Mediate Only When the Mediator bas the
Necessary Qualifications to Satisfy the Reasonable Expectations of the Parties.

Any person may be selected as a mediator, provided that the parties are satisfied with the
mediator s quahficanons Tramning and expenence in mediation, however, are often
necessary for effective mediation A person who offers herself or himself as available to
serve as a mediator gives parties and the public the expectauon that she or he has the
competency to mediate effectively In court-connected or other forms of mandated

mediation. 1t 1s essential that mediators assigned to the parties have the requisite traiming
and expenence

Comments:

* Medators should have information available for the parties regarding their
relevant traming, education and expenence

-

» The requirements for appeanng on the hst of mediators must be made public and
available to interested persons

* When mediators are appointed by a court or 1nstitution, the appointing agench

shall make reasonable efforts to ensure that each mediator 1s quahfied for the
particular mediation

V. Confidentiality: A Mediator shall Maintain the Reasonable Expectations of the
Parties with Regard to Confidentiality.

The reasonable expectations of the parties with regard to confidentiahity shall be met by
the mediator The parties’ expectations of confidentiahity depend on the circumstances of
the mediation and any agreements they may make The mediator shall not disclose anv
matter that a party expects to be confidential unless given permission by all parties or
unless required by law or other public pohicy

Comments:

* The parties may make their own rules with respect to confidentiahity. or other
accepted practice of an individual medator or institution may dictate a particular
set of expectations Since the parties’ expectations regarding confidentuiahity are
important, the mediator should discuss these expectations with the parties

» 1f the mediator holds pnivate sessions with a party, the nature of these sessions
with regard to confidentiality should be discussed prior to undertaking such
sess1ons

» In order to protect the integnty of the mediation, a mediator should avod
communicating information about how the parties acted in the mediation process,

Page 3



the ments of the case, or settlement offers The mediator may report, if required,
whether parties appeared at a scheduled mediation

Where the parties have agreed that all or a portion of the information disclosed

dunng a mediation 1s confidential. the parties’ agreement should be respected by
the mediator

Confidentiality should not be construed to hmit or prohibit the effective
momtonng, research, or evaluation of mediation programs by responsible persons
Under appropnate circumstances. researchers may be permitted to obtamn access to
the statistical data and. with the permission of the parties, to individual case files,
observations of hve mediations. and mterviews with participants

V1. Quality of the Process: A Mediator shall Conduct the Mediation Fairly,

Diligently, and in a Manper Consistent with the Principle of Self-Determination by
the Parties.

A mediator shall work to ensure a quality process and to encourage rutual respect among
the parties A quality process requires a commitment by the mediator to dihigence and
procedural fayirmess There should be adequate opportumty for each party in the mediation
to participate in the discussions The parties decide when and under what conditions they
will reach an agreement or terminate a mediation

Comments:

Page 4

A mediator may agree to mediate only when he or she 1s prepared to commut the
attention essential to an effective mediation

Mediators should only accept cases when they can sausfy the reasonable

expectations of the parties concerming the timing of the process. A mediator
should not allow a mediation to be unduly delayed by the parties or their
representatives

The presence or absence of persons at a mediation depends on the agreement of
the parties and the mediator The parties and mediator may agree that others may
be excluded from particular sessions or from the entire mediation process

The pnmary purpose of a mediator 1s to facilitate the parties’” voluntary
agreement This role differs substantially from other professional-chent
relationships Mixing the role of a mediator and the role of a professional advising
a chent 1s problematic. and mediators must stnve to disinguish between the roles
A mediator should, therefore, refram from providing professional advice Where
approprnate. a mediator should recommend that parties seek outside professional
advice. or consider resolving their dispute through arbitration, counseling, neutral
evaluation. or other processes A mediator who undertakes. at the request of the
parties. an additional dispute resolution role 1n the same matter assumes increased
responsibiliies and obligations that may be governed by the standards of other
processes



A mediator shall withdraw from a mediation when incapable of serving or when
unable to remain impartial.

A mediator shall withdraw from a mediation or postpone a session if the
mediation 1s being used to further illegal conduct. or if a party 1s unable 1o
paruicipate due to drug. alcohol. or other physical or mental incapacity.

* Mediators should not permit their behavior in the mediation process to be guided
by a desire for a high settlement rate.

VI11. Reserved.
V111. Reserved.

IX. Obligations to the Mediation Process: Mediators have a Duty to Improve the
Practice of Mediation. =

Comment:

» Mediators are regarded as knowledgeable in the process of mediation. They have
an obhigation to use their knowledge to help educate the public about mediation:
to make mediation accessible to those who would like to use it; to correct abuses:
and to improve their professional skills and abilities.

Copres of the Mode) Standards of Conduct for Mediators are available from the offices of the parmcipating organizations The
addres<es are histed below

Amencan Bar Association
Secnon on Dispute Resoluuion
740-15% Sucet Nonthwest
Washington. DC 20005-1009
(202y622-1681

Sotiery of Professionals in Dispute Resolubon
815-15 Sweet Northweslt

Washington, DC 20005

(202)783.7277
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Appendix 5
APPENDIX 5. Glossary of ADR terms

Arbitration. Arbitration 1s a dispute resolution process i which each party presents 1ts case,
usually at a heanng conducted by a neutral or panel of neutrals who hear the facts and arguments
presented by each side  The arbitrator(s) then render a binding or non-binding decision  There

are statutory restrictions on the use of binding arbitration pursuant to the Administrative Dispute
Resolution Act of 1996

Conciliation. Concihation s frequently used synonymously with mediaton The interaction of
the neutral concihator with the parties prepares the parties to discuss substantive issues. improve
communication builds positive perceptions and promotes trust

Early Neutral Evaluation (ENE). ENE uses a neutral or impartia third party to provide an
objective evaluation of the strengths and weaknesses of a dispute Ultimately the neutral may
indicate their prediction on the anticipated outcome of the case and use this mnformation to
propose settlement options to the parties however the neutral does not decide the case

Facilitation. Facilitaton mvolves the use of techmques to improve the flow of mformation 1 a
meeting between parties to a dispute  The techmiques may also be apphied to decision-making
meetings where a specific outcome 1s deswred (e g resolution of a dispute) The term “facilitaior”
1s often used miterchangeably with the term “mediator ~ but a facilitator does not typically
become as mvolved n the substantive issues as does a mediator

Fact Finding. In thus ADR process which 1s common 1n complex cases. the EEO ADR PM
selects a third-party neutral or team of neutrals with specialized subject matter expertise to
mvestigate and evaluate the facts and render an opimon. generally n the form of a report  The
report may then be used as the basis for finding an acceptable solution to all parties 1n the dispute

Mediation-arbitration (Med-arb). This ADR process involves a combination of medsation and
arbiraton First, traditional mediation 1s used to try and resolve a dispute  However, if the
dispute is not settled through mediation the parties agree to then resolve the remaining issue(s)
through the use of arbitration This process mtially gives the parties the freedom to decide how
to resolve a dispute but if mediation does not result 1n a settlement, then the neutral arbitrator has
the authonty to craft a settlement that the parties have agreed to honor and support The
arbitrator’s decision can be binding or non-binding on the parties

Mini-trial. This ADR process 1s not a tnal at all, but information exchanges or abbreviated case
presentations between the parties conducted by a neutral third party(ies) Here. the decision-
makers from each side hear a summary of the best case for litigation presented by their respective
attorneys. as well as testimony from one or more witnesses The neutral may give an outcome
prediction and then work with the parties to facilitate a settlement  After obtaining an
understanding of the significant legal 1ssues and relevant facts the parties are best able to assess
the costs and benefits of pursuing hitigation verses negotiating a settlement in the context of broad
organizational goals and 1nterests

Negotiation. Negotiation generally involves only the parties to an issue rather than one 1n which
a third party neutral 1s also involved The parties atternpt to reach agreement or compromise over
the 1ssue(s) through back-and-forth communication It 1s the most common approaches to making
decisions and managing disputes Negotiation gives the parties the widest latitude to craft a
solution 1o anp 1ssue and 1s also the most private since 1t only mnvolves the 1mmediate parties
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FEDERAL AVIATION ADMINISTRATION
EQUAL EMPLOYMENT OPPORTUNITY
ALTERNATIVE DISPUTE RESOLUTION
AGREEMENT TO USE A DISPUTE RESOLUTION PROCEEDING

Designation of the Parties and Issues:
The following are to be filled In by the EEO counselor designation of the Aggrieved
Person the office against which the allegations are made, and the alleged
discriminatory issues

This agreement Is betwesn

{Aggneved Person)
and

(Affected FAA Office)
represented by

(Agency official)

The parties agree to enter into mediation or another form of dispute resofution with the
intent of reaching a mutually agreeable resolution of the dispute regarding (separately
hist each allegation that is part of the dispute and include the complaint number if one
has been assigned, otherwise list the date of initial contact with the EEQO Counselor)
Issues may be listed on a separate sheet of paper and altached

Designation of Representative:

The Aggrieved Person designates her/hus representative, if sthe desires a
representative, for this dispute resolution proceeding

(Representative's name) (phone number)
1s hereby designated by the Aggneved Person as her/his representative for the purpose
of this dispute resolution procesding

Confidentiality Clause for Representatives:

We, the undersigned, agree not to disclose confidential information, unless (1) all
parties agree in wriling to disclose the information, (2) the information has already been
made public, (3) the disclosure of the information 1s required by law, or (4) a court
determines that disclosure of the information is necessary

Aggrieved Person Representative Date  Agency Representative Date

Provisions of the Agreement and Signatures:

1

10

i1

The parties agree that the pre-complaint pracess 1s extended by 60 calendar days
The total EEO counseling period may not exceed 90 calendar days from the date
EEO counseling began

Mediators/neutrals are neutral third parties who will assist the parties to reach a
mutually satisfactory resolution of the dispute Mediators/neutrals will not make
judgments or iImpose a resolution

Mediators/neutrals do not offer advice or provide legal counsel

The parties have a nght to have a representative of thair choice accompany and
advise them at anytime durng the dispute resolution proceeding

The confidentiality of the dispute resolution proceeding is established in the
Administrative Dispute Resolution Act of 1986 A plain English’ summary of these
confidentiality provisions s on the reverse side of this form and is a part of this
agreement

While the parties intend to continue with this dispute resolution proceeding untit a
resolution 1s reached 1t 1s understood that either or both paries may withdraw from
the proceeding at any time 1t1s agreed that if one or both parties decide to
withdraw from the proceeding the parties will discuss their decision in the presence
of both parties and the neutral(s)

If the neutral(s) determines that 1t 1s not possible to resolve the dispute through this
dispute resolution proceeding the neutral can terminate the proceeding once it has
been communicated to the parlies

If a tentative agreement 1s reached the neutral(s) will prepare a resolution
agreement with the parties for therr review and signature

No agreement is hnal\or enforceable untl signed by all parties
Al

If a resolution agreement is achieved the Aggneved Person agrees that the
allegations/issues that formed the basis of the dispute will thereby be withdrawn
will no longer serve as the basis of a complaint against the agency or its agents
and will not serve as a basis for a future complaint

If there 1s no resolution, the Aggrieved Person will be referred back to the EEO
Counselor to complete the pre-complamt process

The parties have read, understand and agree to the provisions of this agreement

Aggrieved Person

Date Agency Official Date

Neutral

Date Neutral L
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FEDERAL AVIATION ADMINISTRATION
EQUAL EMPLOYMENT OPPORTUNITY
ALTERNATIVE DISPUTE RESOLUTION

CONFIDENTIALITY PROVISIONS
PLAIN ENGLISH SUMMARY

The Administrative Dispute Resolution Act of 1996 (ADRA) provides for the
confidentiality of the dispute resolution procesding as follows

a Mediator/neutral A mediator/neutral may not disclose confidential information,
unless
) all parties agree in writing to disclose the information,
) the information has already been made public,
) the disclosure of the information is required by faw, or
) acourt determines that disclosure of the information 1s
necessary to

(a) prevent manifest injustice,

(b) help establish violation of a law, or

(c) prevent serious harm to public health or safety

(1
(2
(3
(4

b Parties A party to the dispute resolution procesding may not disclose
confidential information, unless

(1) the party prepared the information,

(2) all parties agree in wniting to disclose of the information,

(3) the nformation has already been made public,

(4) the disclosure of the information I1s required by law,

(5) a court determines that disclosure of the information is necessary to
(a) prevent manifest injustice,
(b) help establish violation of a law, or
{(c) prevent serious harm to public health or safety,

(6) the disclosure of the information is relevant to finding,
understanding, or enforcing a resolution agreement
resulting from the dispute resolution proceeding, or
(7) except for information communicated by the mediator/neutral the
information was provided to, or available, to all parties

¢ Violations Any confidential information disclosed tn violation of
the ADRA and this agreement shall not be admissible in any
administrative (¢ g EEQG hearing) or udicial (e g , suitin the

U S District Court) proceeding related to the tssues raised in

this dispute resolution proceeding

d Alternative Confidentiality Agreement The parties may agree to use different
procedures for disciosure of confidential information by the mediator/neutral  In order to
use different procedures, the parties must make changes to section “a,” initial the
changes, and inform the mediator/neutral of the changes before the dispute resolution
proceeding begins Unless the parties inform the mediator/neutral of a different set of
procedures, section “a" will apply.

e Discovery in a Judictal Proceeding If the mediator/neutral is asked to disclose
confidential information communicated durnng the dispute resolution proceeding as part
of a judicial proceeding, the mediator/neutral will make reasonable efforls to notify the

parties (and/or affected nonparty participant) of the request The parties (and/or affected |

nonparty participant) have fifteen (15) calendar days to respond to the mediator/neutral
and offer to defend the mediator's/neutral’s refusal to disclose the confidential
information  If the parties (and/or affected nonpanty participant) do not reply to the
mediator/neutral within 15 calendar days, they have warved therr rights to object to
disclosure of confidential information by the mediator/neutral

f Otherwise Discoverable Information Information communicated in a dispute
resolution proceeding ts not protected from disclosure if it 1s otherwise discoverable

g Performing a Resolution Agreement Sections “a’and b will not apply where
necessary 1o comply with a resolution agreement reached as a resuit of dispute
resolution proceeding or to document comphiance with such agreement

h Hesearch_ information about the dispute resolution proceeding may be gathered
for research or educauonalﬂpurposes s0 long as the parties and specific Issues resolved
are not identifiable

1 Dispute with the Mediator/Neutral Sections "a” and b" do not prevent the use of an
alternative dispute resolutton proceeding to resolve a dispute wilh the mediator/neutral
provided that release of confidential information i1s only released to the extent necessary
to resolve the conflict with the mediator/neutral

)
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FEDERAL AVIATION ADMINISTRATION
OFFICE OF CIVIL RIGHTS
ALTERNATIVE DISPUTE RESOLUTION

RESOLUTION AGREEMENT

This agreement is between

(Aggrieved Person)

and

(Affected FAA Office)

represented by

(Agency official)

with regard to the following matter. hereinafter called “Dispute.”

Initial contact date J. Initial interview was conducted on
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In full and complete resolution of the Dispute, the undersigned parties stipulate and agree
as follows:

1. In exchange for the promises made by the Federal Aviation Administration
(hereinafter “agency™ or “FAA™) in paragraph 2 of this agreement:

a. The Aggrieved Person hereby withdraws with prejudice and agrees not to
pursue in any forum the allegations described in the Dispute.

b. Except as to enforcement proceedings under Paragraph 8 of this agreement,
the Aggrieved Person agrees to waive any and all claims against the United States, its
agencies and departments, and its officers in their official and individual capacities,
which s/he brought or could have brought as of the date of the Resolution Agreement.

2. In exchange for the promises of the Aggrieved Person contained in paragraph | of
this agreement, the agency agrees that:

3. This agreement represents the full and complete resolution of all outstanding
allegations brought by the Aggrieved Person, on his/her behalf, all actual or potential
claims arising from the Dispute, including but not limited to claims for back pay,
compensatory damages, or attorney fees, as well as any claims that might be filed with
regard to the execution and implementation of this resolution. except to enforce the
agreement as set forth in paragraph §.

4. Any tax liability resulting from payments made pursuant to this agreement are the
sole responsibility of the Aggrieved Person.

S. This agreement is reached without final judgment as to the merits of the complaint

and shall in no way constitute an admission of liability, wrongdoing, or discrimination by
the agency, its managers, supervisors, or the Aggrieved Person.
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6. This agreement is non-precedential and may not be cited in any other proceeding
or in any forum.

7. The parties agree that they shall keep the terms and facts of this Resolution
Agreement confidential in accordance with 5 U.S.C. 571 et. seq. except as otherwise
required by law, and shall neither disclose nor discuss its contents with any third party,
except those persons necessary to carry out the terms or resolve disputes over compliance
of this Resolution Agreement.

8. If the Aggnieved Person believes that the FAA has failed to comply with the terms
of the Resolution Agreement, s/he shall notify:

Department of Transportation
Departmental Office of Civil Rights
Compliance Operations Division (S-34)
400 Seventh Street, SW.

Washington, DC 20590

Such notice must be in wniting and submitted within 30 days of the date when s/he knew,
or should have known, of the alleged noncompliance. In accordance with 29 C.F.R.,
Section 1614.504, the Aggrieved Person may request that the terms of the Resolution
Agreement be specifically implemented, or alternatively, that the allegation(s) be
reinstated for further action from the point the complaint processing ceased. In the event
the Aggrieved Person alleges noncompliance and chooses to reinstate his/her allegations
of discrimination, s/he hereby acknowledges that his/her request for reinstatement
restores the status quo, requiring that s/he return in full to the agency any relief that has
been provided.

If the agency has not responded to the Aggrieved Person or if the Aggrieved Person is not
satisfied with the agency's attempt to resolve the matter, s/he may appeal to the EEOC,
Office of Federal Operations, for a determination as to whether the agency has complied
with the terms of the settlement agreement. The Aggrieved Person may file such an
appeal 35 days after s/he has served the agency with the allegations of noncompliance,
but must file an appeal within 30 days of his/her receipt of the agency's determination.
The Aggrieved Person must serve a copy of the appeal on the agency. and the agency
may submit a response to the Commission within 30 days of receiving notice of the
appeal.

9. The parties attest that they have read and understand the provisions of this
Resolution Agreement and that their signatures are voluntary and were in no way coerced
by any party or the representative of any party.

10. By entering into this agreement. the Aggrieved Person and the agency
acknowledge that this agreement is the result of discussions between the parties
facilitated by a neutral third party. The agreement consists of mutual considerations and
contains the complete and entire agreement by which the parties are bound.

Page 3



1400.10 CHG ) May 7, 2002
Appendix 1, Format 2

11. No modification or waiver or any of the terms of this agreement shall be valid
unless in writing executed by the parties in dispute and. where applicable. their advisors.

Approved by:

Aggrieved Person Date
Agency Official Date
Aggrieved Person’'s Representative, if any Date
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FEDERAL AVIATION ADMINISTRATION
OFFICE OF CIVIL RIGHTS
ALTERNATIVE DISPUTE RESOLUTION

RESOLUTION AGREEMENT

This agreement 1s between

(Aggnieved Person)

and

(Affected FAA Office)

represented by

(Agency ofticial)

with regard to the following matter, hereinafter called “Dispute.”

Initial contact date J. Initial interview was conducted on
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In full and complete resolution of the Dispute, the undersigned parties stipulate and agree
as follows:

1. In exchange for the promises made by the Federal Aviation Administration
(heremafter “agency” or “FAA™) in paragraph 2 of this agreement:

a. The Aggrieved Person hereby withdraws with prejudice and agrees not to
pursue in any forum the allegations described in the Dispute.

b. Except as to enforcement proceedings under Paragraph 8 of this agreement,
the Aggrieved Person agrees to waive any and all claims against the United States, its
agencies and departments, and its officers in their official and individual capacities.
which s/he brought or could have brought as ot the date of this Resolution Agreement.

2. In exchange for the promises of the Aggrieved Person contained in paragraph | of
this agreement, the agency agrees that:

a.

3. This agreement represents the full and complete resolution of all outstanding
allegations brought by the Aggrieved Person, on his/her behalf, all actual or potential
claims arising from the Dispute, including but not limited to claims for back pay,
compensatory damages, or attorney fees, as well as any claims that might be filed with
regard to the execution and implementation of this resolution. except to enforce the
agreement as set forth in paragraph 8.

4. Any tax liability resulting from payments made pursuant to this agreement are the
sole responsibility of the Aggrieved Person.
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5. This agreement is reached without final judgment as to the merits of the complaint
and shall in no way constitute an admission of liability, wrongdoing, or discrimination by
the agency, 1ts managers, supervisors. or the Aggrieved Person.

6. This agreement 1s non-precedential and may not be cited in any other proceeding
or in any forum.

7. The parties agree that they shall keep the terms and facts of this Resolution
Agreement confidential in accordance with 5 U.S.C. 571 et. seq. except as otherwise
required by law. and shall neither disclose nor discuss its contents with any third party,
except those persons necessary to carry out the terms or resolve disputes over compliance
of this Resolution Agreement.

8. If the Aggrieved Person believes that the FAA has failed to comply with the terms
of the Resolution Agreement, s/he shall notify:

Department of Transportation
Departmental Office of Civil Rights
Comphiance Operations Division (S-34)
400 Seventh Street, SW.

Washington, DC 20590

Such notice must be in writing and submitted within 30 days of the date when s/he knew,
or should have known, of the alleged noncompliance. In accordance with 29 C.F.R.,
Section 1614.504, the Aggrieved Person may request that the terms of the Resolution
Agreement be specifically implemented, or alternatively, that the allegation(s) be
reinstated for further action from the point the complaint processing ceased. In the event
the Aggrieved Person alleges noncompliance and chooses to reinstate his/her allegations
of discrimination, s’he hereby acknowledges that his/her request for reinstatement
restores the status quo, requiring that s/he return i full to the agency any relief that has
been provided.

1f the agency has not responded to the Aggrieved Person or if the Aggrieved Person 1s not
satisfied with the agency's attempt to resolve the matter, s/he may appeal to the EEOC,
Office of Federal Operations, for a determination as to whether the agency has complied
with the terms of the settlement agreement. The Aggrieved Person may file such an
appeal 35 days after s/he has served the agency with the allegations of noncompliance,
but must file an appeal within 30 days of his/her receipt of the agency's determination.
The Aggrieved Person must serve a copy of the appeal on the agency, and the agency
may submit a response to the Commission within 30 days of receiving notice of the
appeal.

9. In exchange for the promises made by the FAA in paragraph 2 of this agreement,
the Aggrieved Person hereby wan es any and all claims arising under the Age
Discrimination in Employment Act, as amended by the Older Workers Benefit Protection
Act. (hereinafter ADEA) which the Aggriev ed Person brought or could have brought
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against the United States, 1t agencies or departments. and its officers in their official and
individual capacities. as of the date of this agreement. The Aggrieved Person does not
waive any claim under the ADEA that may arise after the date of this agreement.

10. From the date the Aggrieved Person receies this agreement, the Aggrieved
Person shall have twenty-one (21) days to consider the agreement prior to signing it. If
an attorney does not represent the Aggrieved Person, s/he is advised to consult with an
attorney prior to signing this agreement.

11. This agreement shall not become effective or enforceable for a period of seven
(7) days following the date that it is signed by both parties. The Aggrieved person has
the right to revoke this agreement at any time during the seven (7) day period.

12. The parties attest that they have read and understand the provisions of this
Resolution Agreement and that their signatures are voluntary and were in no way coerced
by any party or the representative of any party.

13. By entering into this agreement, the Aggrieved Person and the agency
acknowledge that this agreement is the result of discussions between the parties
facilitated by a neutral third party. The agreement consists of mutual considerations and
contains the complete and entire agreement by which the parties are bound.

14. No modification or waiver or any of the terms of this agreement shall be valid
unless in writing executed by the parties in dispute and, where applicable. their advisors.

Approved by:

Aggrieved Person Date
Agency Official Date
Aggrieved Person’s Representative, if any Date
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