U.S. DEPARTMENT OF TRANSPORTATION ORDER
FEDERAL AVIATION ADMINISTRATION 5190.6B

National Policy Effective Dat
ective Date:

September 30, 2009

SUBJ:  FAA Airport Compliance Manual

The Airport Compliance Program ensures airport sponsors' compliance with their federal obligations
in the form of grant assurances, surplus and nonsurplus obligations, or other applicable federal law.
The Airport Compliance Program is administered by the FAA headquarters Airport Compliance
Division (ACO-100) based in Washington, DC.

This handbook provides guidance to FAA personnel on interpreting and administering the various
continuing commitments airport sponsors make to the U.S. Government when they accept grants of
federal funds or federal property for airport purposes. The handbook (i) analyzes the various federal
obligations set forth in legislatively mandated airport sponsor assurances, (ii) addresses the nature of the
assurances and the application of the assurances in the operation of public use airports, and (iii)
facilitates interpretation of the assurances by FAA personnel. This manual was designed to provide
guidance to FAA personnel pertaining to the Federal Aviation Administration (FAA) Airport
Compliance Program.

Borotill s, Fosety

Randall S. Fiertz
Director
Airport Compliance and Field Operations Division (ACO-1)

Distribution: A-W(RP)-1 Initiated By: ACO-1



09/30/2009 5190.6B

THIS PAGE INTENTIONALLY LEFT BLANK

Page ii



09/30/2009 5190.6B

Table of Contents
Part 1: Background

Chapter 1 - Scope and Authority

1.1 PUIPOSE .ottt b bbb b e bbb b e bt bbb bbbt n e s 1-1
U o [ 1= o USRS 1-1
1.3. Where Can | FiNd thiS OFUEI? .......oovoiiiiieie it 1-1
1.4. Cancellation Of Order 5190.6A ..o 1-1
1.5, INEFOAUCTION ...ttt bbbttt 1-1
LT o0 oSS PR UTSTURTP ST 1-1
I 7 o (o | (0 T TSP 1-2
1.8. Compliance Program Background ... 1-5
1.9. Sources of Airport Sponsor Federal OblIgations............cccovvreiriieierirsce e 1-5
1.10. FAA Authority to Administer the Compliance Program. .........cocceeeereenennenenesenesessenesessenens 1-6
1.11. through 1-14. FESEIVEX .....c.cvieeeeiieieieisetee ettt s et a s et s s e e e s 1-7

Chapter 2 - Compliance Program

2.1, INEFOTUCTION. ...ttt bbbttt bbbt 2-1
2.2. BACKGIOUNG.......oiiiiiiiee ettt bbbttt et 2-1
2.3. Determining if an Airport is Federally Obligated............cccoveeiirinciinireescee e 2-1
2.4. Objectives of the ComPlIaNCE PrOgram. .......ccooceiirrieinirieirerise s 2-2
2.5, Program EIBMENTS. .......ccviueiiirieiiseere ettt en e e aenas 2-3
2.6. Priorities and EMPNaSIS. ..ot 2-5
2.7. RESPONSIDIIITIES. ...veveiieieisieiciis ettt s e se st s e e s e e s sene e nsenes 2-5
2.8. Analyzing ComPlIANCE SEALUS. ......cccoueiririeieiirieeres e 2-6
2.9 Compliance DEeterMINALIONS. ........ccovoviveeiirieieerisieesesieeese et sse e e s se e sessesessssesesenseses 2-7
2.10. Airport NoncomplianCe LISt (ANL) ....cccoieirrieeireeiresie e 2-7
2.11. through 2.15. FESEIVEU.......ucueueirieieiiieieie sttt e e a et aese e s sene e nsenes 2-9

Part I1: Types of Federal Agreements

Chapter 3 - Federal Obligations From Property Conveyances

K J0( R 1011 70T L1 Tox o] o SRR 3-1
3.2. BACKOIOUNG......c.coieieeiiecec ettt st b ettt se st ne e tenas 3-2
3.3. The War Assets AdMINISIration (WAA). ..ot 3-2
3.4, NONAIIPOIT PIOPEILY. ...vcviiiictiieieteisis ettt e s se st b e s s s bese s s aese e snesenenensenes 3-3
3.5. The Use of Property for Revenue ProduCTION. ..o 3-4
3.6. Highest and Best Use and Suitability for Airport USE. ..........cccoeeieeriiecieniseecseess e 3-4
3.7. Types of Conveyance Instruments for SUrplus Property. .........ccccccoeeenninnnnsseeeccneneseen, 3-5
3.8. Sponsor Federal Obligations for SUrplus Property. .........cccovveiiieeienseiseseerese e 3-6
3.9. Duration of Surplus Property Federal Oblgations. ..o 3-7

Page iii



09/30/2009 5190.6B

3.10. Airport SPONSOr COMPIIANCE. ......cueiiiriiiriieeirie et sbenas 3-7
3.11. Nonsurplus Federal Land CONVEYANCES..........ceeruriererireereeresseesssseseesessesessssesessssssessssssesssssseses 3-8
3.12. Nonsurplus Land Conveyance Federal OblIgations. ..........cccoveiiieienneenisseeseseesesie e 3-8
3.13. Bureau of Land ManagemeNt ..........ccceeireeiirinieieriseeesestee s esesseses s sesa e e s sesssssenessnsenes 3-9
3.14. Federal Obligations Imposed by Other Government AgENCIES. .........courvreerererererneenerisenenens 3-9
3.15. Duration of Nonsurplus Federal ObIQatioNs............cccovvvieiriieirisseresssese s 3-9
3.16. REVEISION PrOVISIONS......cuiiiieiiiieieiisisieesesie ettt et et se bttt ettt 3-10
3.17. Airport SPONSOr COMPIIANCE. ......ceviieieirisieeriseere et a e sn s s 3-10
3.18. The AP-4 Land AQIEEIMENTS. .......ccciururueeririeirerieienesis et see e e s e et se s sesessesesssseseneses 3-11
3.19. Base Conversion and SUrplus PrOPEItY.......cccocceireeriniseieniseeresesesesesse s sees 3-11
3.20. Joint Civilian/Military Use (JOINt USE) AIIPOITS. ...c.cvvvvieiririrerrieeesiee e 3-12
3.21. Environmental Issues Related to Land CONVEYANCES.........ccouvveerireeieierisieieneseesesieesesessenesenes 3-13
3.22. Through 3.25. TESEIVEU......ceiueiiirieieirie ettt ettt 3-14

Chapter 4 - Federal Grant Obligations and Responsibilities

o I 101 0 11 s (o] TSSOSO 4-1
4.2. Sponsor Federal Obligations Under Various Grant AQreements...........cocovvveererereereseereresensenes 4-1
4.3. The Duration of Federal Grant Obligations. ............ccoerrririnniierreers s 4-2
4.4, The Useful Life of Grant FUNAE PrOJECES. ......ccvoviveeiieeicirisieeissiee e 4-3
4.5. AIrport SPONSOr COMPIANCE. ......cooiviiiiririeersie ettt 4-3
4.6. Federal Obligations under the Basic Grant Assurance ReqUirements. ..........cccoveervrreerereenenns 4-3
A.7. Through 4.10. FESEIVEM. ......ceiieieiiririeere sttt ettt ettt b e et ne e nbenas 4-8

Part 111: Complaint Resolution

Chapter 5 - Complaint Resolution

S T0( I 1011 70T [FTox (o] o OO PSTSO T TTSPRTRRN 5-1
5.2. BACKGIOUNG.......coiieiiiicieisis ettt e e s b se e b e e s sene e nsenis 5-1
5.3. Complaints Handled by Other FAA Offices or Other Federal Agencies.............cccccovvvevrvennnnen. 5-1
5.4. Informal Complaints UNAEr 8 13.1. ..o 5-2
5.5. Process for Resolving Informal COmMPIAINS. ..........ccoeiriiinneiee e 5-3
5.6. Receiving the COMPIAINT. .......cccooeiiiiiciie e aenes 5-3
5.7. Coordinating Resolution of the Part 13.1 Informal Complaint.............ccccooreinnniennnieinnines 5-4
5.8. Evaluate the COMPIAINT. .........ooeiiiiiie e 5-4
5.9. Attempt to ResoIVe the AIIEQALION. .........c.cciiiieiiiceissce e 5-6
5.10. Dispute Resolution for Part 13.1 COMPIAINES. .......ccoeiriririirrieieieeeeesses e 5-7
5.11. Determinations on Part 13.1 Complaints and Notification to the Parties...........c.ccccevveeivrinnnne, 5-7
5.12. Dismissing a Part 13.1 COMPIAINT. ... 5-8
5.13. Notice of Apparent NONCOMPHANCE. .........cciviieriiiiirciiescee e aenes 5-8
5.14. Follow up and ENfOrcement ACHIONS. .........c.cucueueieiiiiirirnisisi et 5-8
5.15. Documentation of FAA Regional Airports Division Determination. .............ccceceeevviciniinnenn, 5-9
5.16. Formal Complaint: 14 CFR Part 16. .........ccvuieieueiiiiiinirsrsisie e 5-9
5.17. through 5.20. FESEIVEM.........cuciieieeieisietces sttt ettt n e s e 5-10

Page iv



09/30/2009 5190.6B

Part IV: Airports and Aeronautical Users

Chapter 6 - Rights and Powers and Good Title

6.1, INEOTUCTION. ...viriiiiiiee ettt ettt sttt et nenbenas 6-1
6.2. AIrpOrt GOVEINANCE SIUCTUIES. .....ccvivevierieieirieiee st te et se et e sese e sseseenensenas 6-1
6.3. CONLrolliNg Grant ASSUIANCES. ......cvrvrurrererierereriereesisiesesestesesessesesessesesesessesesessesesessesesessssesesssseses 6-1
6.4. INterrelationShip OF ISSUES. ......coviciiiiceise e aenas 6-2
6.5. Assignment of Federal OblIgatioNS. ..........cccoiiriiirrire s 6-2
6.6. RIGNES QNG POWELS. .....cociiiciiiieeis ettt na s se st ene e nsenas 6-2
6.7. Transfer to Another Eligible RECIPIENT. ........ccoviiiiiiiccs e 6-4
6.8. Transfer to the United StateS GOVEIMMENT. ........ccciiiriririrriririee e 6-5
6.9. Delegation of Federal ODIIQatiONS. ..........cciiiririirniiee s 6-5
6.10. SUDOIAINALION OF THLIE. ... 6-6
6.11. New Sponsor DOCUMENT REVIBW. ..ottt 6-7
6.12. Title and Property INTErESL. ........cceiiieeiieeeierise e naenes 6-8
6.13. Airport Management AQrEEIMENTS. ........uoreerirreeresieiresiee et se e se st sees 6-10
6.14. Airport Privatization PIlOt Program. ..........cccoveeinrsieiseeiesis e es 6-11
6.15. Privatization Outside of the Airport Privatization Pilot Program...........cccocoevevvneicnnnenene 6-11
6.16 through 6.20 FESEIVEU......c.ccveveiieceeie ettt 6-12

Chapter 7 - Airport Operations

7.1, INEFOTUCTION. ..evivtiiiniiiis ettt bbb bbbt 7-1
7.2. Scope of Airport Maintenance Federal OblIgations. ..........cccoveiiieiinnniensse e 7-1
7.3. Grant Assurance 19, Operation and MaiNteNaNCE. ..........cccuvueerirererererieereseseeseseeesesesseesessens 7-2
7.4, MaiNteNANCE PrOCEAUIES. ......c.eiiieieirieiee sttt ettt n et nbenas 7-2
7.5. Criteria for Satisfactory Compliance with Grant Assurance 19,

Operation and MaINTENANCE. .......c.coviureirieieese ettt e s 7-3
7.6. Airport Pavement Maintenance REQUIFEMENT. .........covviveuererieieirisieeesesreeses e ssssesesessenes 7-3
7.7. Major PAVEMENT REPAIIS. ....c.ciieiieiirieeresie ettt ettt et 7-6
7.8. Requirement to Operate the AINPOI. .........ccivireieireeess e eenes 7-6
7.9. Local RUIES AN PrOCEAUIES.........ceiieieirisie et 7-7
7.10. Operations in INClement WEALhET. ..........ccciiieiiiccisseee e 7-8
7.11. Availability of Federally Acquired Airport EQUIPMENT. ..o 7-8
7.12. Part-time Operation of AIrport LIGNTING. ......oveveieieiiinrseee e 7-8
7.13. Hazards and MItIQatioN. ..........c.cccieiiiieiiiiicciesisee sttt aenas 7-9
7.14. Use of Airports by Federal Government AIrCraft............cocooviiiencennnnnnsseeeeeeenes 7-14
7.15. Negotiation Regarding Charges. ........ccccieeiiieeiiriieei e 7-15
7.16. Land for Federal FaCIlITIES. ........ccovvirieeireeiseee et 7-16
7.17. Federal Government Use during a National Emergency or War...........cccoevevevvccnnsseeeenns 7-16
7.18. AIrport Layout P1an (ALP). ...ttt 7-17
7.19. Exhibit "A™ and AIrport Property Map. ......ccocceiieeiinisceieseee s 7-18
7.20. ACCESS DY INTEICILY BUSES. ....c.veeeecieicieett ettt 7-19
7.21. Temporary Closing Of an AIFPOI ........cccoviciiiieeieeie e 7-19
7.22. Transportation Security Administration (TSA) Security ReqQUIrEmMents. .........cccoveeeeieenes 7-21

Page v



09/30/2009 5190.6B

7.23. ThroUgN 7.26. TESEIVEU......c.ciueuiiieieiriete ettt ettt 7-22

Chapter 8 - Exclusive Rights

8.1, INEFOTUCTION. ...viiieiiiiee ettt et e et b ettt benas 8-1
8.2 Definition of an Exclusive Right 8-1
8.3. Legislative and Statutory HISIOIY. ..o 8-1
8.4. Development of the Exclusive Rights Prohibition into FAA POlICY........cccccccovvvveviensciiininn, 8-3
8.5. Aeronautical Operations Of the SPONSOT. .........coiiiieirreie e 8-5
8.6. Airports Having a Single Aeronautical Service PrOVICEr. ..........covevrreerisiseresseieseseeesesienes 8-6
8.7. Denying Requests by Qualified ProVIErS. .........ccco e 8-6
8.8. EXCluSiVe RIGNLS VIOIALIONS. .......cccoviveuiirieieiiseesise et ssenes 8-8
8.9 Exceptions to the General RUIE ..........c.oiieicee e 8-10
8.10. UNICOM. ...ttt bbbttt bbbttt 8-12
8.11. Implementation Of POIICY .........uoiiiiie e 8-13
8.12. Military and Special PUIPOSE AIPOITS. .......veiueiieieeieeieseesie e e esieseesreesre e e esaeeneesneas 8-13
8.13. through 8.18. FESEIVEU........coueuiiieieirieiees ettt ettt 8-14

Chapter 9 - Unjust Discrimination between Aeronautical Users

T 1011 70T [FTox £ o] o OO PETSTOTTTSTPRTRR 9-1
9.2. Rental Fees and Charges: GENEral............ccccovirieieiireirirseiesee e ssenes 9-2
9.3. Types of Charges for Use of AIrport FACIHIILIES. ..........cccoieirriiirreecrieese e 9-4
9.4. Airport Tenant and Concessionaire Charges to Airport USEIS ........ccccveervrerereresieenesesnenensens 9-4
9.5. Terms and Conditions Applied to Tenants Offering Aeronautical Services..........c.ccccovvvnenns 9-5
9.6. Fixed-Base Operations and Other AeronautiCal SEIVICES.........coveerireerireseieriseeseseeereseesens 9-6
9.7. Availability Of LeaSEA SPACE. ......ccuriririririeieirisiee ettt 9-8
9.8. AUl Carrier AIIPOIT ACCESS. ...cvivivereeriereresesteseseseesesessssesassssesessssesessssasessssssessssssesessssssessssssesessnes 9-10
0.9, CHVII RIGNTS....cuiiiteieise ettt ettt ettt ettt e e e 9-10
9.10. FAA Policy on Granting Preferential Treatment Based on Residency. ..........ccccoeeevrereenne. 9-10
0.11. through 9.14. FESEIVEU......cccueuiiieieerieteer sttt ettt ettt 9-11

Chapter 10 - Reasonable Commercial Minimum Standards

10,1 INEFOAUCTION. .ottt ettt bbbttt ne et 10-1
10.2. FAA Recognition of Minimum Standards. ...........ooeeeeeiinnniseeseeesesesesesessseeeenes 10-1
10.3. Use of Minimum Standards to Protect an Exclusive Right. ...........ccccoceoivciiiciciiiciene, 10-2
10.4. Benefits of Minimum SEANAAIAS............ceieriieirirnieerseesse s 10-2
10.5. Developing and Applying Minimum Standards.............cccceeverreeieiscieieseceecs e 10-2
10.6. FIVING CHUDS ...t bbb 10-4
10.7. through 10.10. FESEIVEU......c.ccviveriieierie ettt n e nnsnenas 10-5

Chapter 11 - Self-Service

1100 GBNEIAL ...t 11-1
11.2. Restrictions on Self-Servicing AIrCIafl............coorrneeee s 11-1



09/30/2009 5190.6B

11.3. PErmMItIed ACHVITIES. ....ev ettt ettt 11-2
11.4. Contracting t0 @ THIFd PArtY .........cceiiiueieiriseiriseeesse e snenas 11-3
11.5. ReStricted SErvICe ACHIVITIES. ......coviieiirieieiris ettt 11-3
11.6. Reasonable Rules and RegUIALIONS. .........ccccuieeiirinieiriseeese e 11-3
11.7 Restrictions Based on Safety and LOCALION ..........ccccovieerininiinnisersie e 11-4
11.8. Activities Not Classified as SEIf-SEIVICE. ... 11-5
11.9. SPONSOr Self-SErviCe PrerOQaiVES. .........oceiirieiririeeresie et 11-5
11.10. Fractional Aircraft OWNership Programs..........ccccoveceirneiennsiseiessiesesesseesesssesessssesessssess 11-5
11.11. through 11,14, FESEIVE .....ceeueuiirieeierieieesesie ettt b s et sb e s sttt st nennenas 11-6

Chapter 12 - Review of Aeronautical Lease Agreements

12,1, INEFOAUCTION. ..ttt ettt bbbttt ne et 12-1
12.2. BACKGIOUN. ..ottt a st et e aese e neens 12-1
12.3. REVIEW OF AQIEEMENTS. ....cuiiieieiiririetirerie ettt ettt et sb e e bbb st ne et 12-2
12.4. FAA OPINION ON REVIBW. ....cuviviiiicieriisetee s ee st ssse s st sassesesesssnsas 12-3
12.5. Agreements Covering Aeronautical Services to the PUDIIC. ..., 12-4
12.6. Agreements Involving the ENtire AIFPOrt .........ccoeeiiieiinreieressee e 12-5
12.7. Agreements Granting "Through-the-Fence” ACCESS .......cccovviiiiiiiieriiie e 12-6
12.8. through 12.12. FESEIVEU......cecveueeieietirisiee sttt ettt s e se e e nnenas 12-11

Chapter 13 - Airport Noise and Access Restrictions

13.1. Introduction and ReSPONSIDIIILIES. ........ccvrviieiiirieicicic e 13-1
13.2. BACKGIOUNG. ..ottt sttt ettt 13-1
13.3. Overview of the Noise-Related Responsibilities of the Federal Government. .................... 13-3
13.4 Code of Federal Regulations (CFR) Part 36, Noise Standards for Aircraft Type and
AIrworthingss CertifiCatiON. ..........coeueueueiiiirirr s 13-3
13.5 The Aircraft Noise Compatibility Planning Program...........ccccoveennneninneienssieneseenesenas 13-5
13.6. COMPIIANCE REVIEW. .....ocuiiiciiisicei ettt ss s sennseenas 13-7
13.7. Mandatory Headquarters REVIEW. ..........ccurieirrieieirinieesisie e 13-7
13.8. Balanced Approach to NOISe MItIgatioN........cccveeerireiirireeirsee e 13-8
13.9. CUMUIALIVE NOISE IMBLIIC. ...ttt 13-10
13.10. General NOISE ASSESSIMENL. ......ciiririririririeieirieieree sttt 13-10
13.11. Residential DeVeIOPMENL. ... 13-11
13.12. Impact on Other Airports and COMMUNITIES .........ccouvueurieieieiiiririrsesisee e 13-12
13.13. The Concept of Unjust DISCHMINGLION. ........ccvcveeiiiicreiieieeie e 13-12
13.14. Part 161 Restrictions Impacting Stage 2 or Stage 3 AIrcraft. .........cococeeeeeierinnnnnsseenns 13-13
13.15. Undue Burden on Interstate COMIMEICE. .......couiiririririririnieieieeeie s, 13-15
13.16. Use Of COMPIAINT DALA. ......ccoviiriririririeicieieieeese st 13-15
13.17. Use of AdVisory Circular (AC) 36-3.........ccceiirireiirieieisiseeseseess s see e esssseessnenes 13-16
13.18. Integrated NOISE MOUEIING. ......coviriiiririieicieiee e 13-18
13.19. FULUIE NOISE POIICY ......cvceiiiiciiiccee ettt 13-19
13.20. through 13.25 rESEIVEQ .....c.ciiiriririieiieiete ettt 13-19

Page vii



09/30/2009 5190.6B

Chapter 14 - Restrictions Based on Safety and Efficiency Procedures and Organization

14,1, INEFOTUCTION. ..ottt bbbttt 14-1
14.2. APPHCADIE LAW. ..ot 14-1
14.3. Restricting AeronautiCal ACHIVILIES. ........cccerirreeririeere e saens 14-2
14.4. Minimum Standards and Airport RegUIALIONS. ............coerreirneiinneeesi e 14-2
14.5. Agency Determinations on Safety and EffiCIENCY. .......cccocvvvvvreienivscicse e 14-4
14.6. MEINOUOIOQY. ...oveeieiiiieiee ettt bbbttt 14-5
14.7. Reasonable ACCOMMOUALION. .........oeuruiiiiiiriiisisis et 14-5
14.8. Restrictions on Touch-and-Go OPEratioNS ...........cccuereerrieieririsieiesesieeseses e 14-7
14.9. SPOIt-Pilot REQUIALIONS ......cvevieiiietceiireeess e snenas 14-7
14-10. Coordination 14.7
14.11. through 14.15. RESEIVEU. ......ceieeieeiirieieiesie e e ettt se e se e nennsnenes 14-8

Part V: Financial Responsibilities

Chapter 15 - Permitted and Prohibited Uses of Airport Revenue

15,1, INEOAUCTION......ciiieitceeieieteeet bbbttt bbbttt 15-1
15.2. LeQISIAtIVE HISTOMY. ...c.eiviiiiieieiiisieie ettt ettt 15-1
15.3. PRIVALIZATION......oviiecicieieeec bbbttt 15-2
154, Grant ASSUIAINCE. .....cuieeuereeueetesteteseeesseseeseseesesse e sseseesesbesesba e eseseesesbe e ebeseebeaae st sbeasebeaeebenseneanns 15-2
15,5, FAA POIICY. ...ttt bbbttt 15-3
15.6. AIrport ReVENUE DEFINEd. ...t 15-3
15.7. Applicability of Airport Revenue REQUIFEMENTS. .........cccovvveeereseierisieeresie e sesaeesseenes 15-3
15.8. Federal FINanCial ASSISTANCE. ........ccooiriruiiririeirr et 15-4
15.9. Permitted Uses Of AIrPOrt REVENUE. .......cccvceiririeiirisieesisie e e sessens 15-4
15.10. Grandfathering from Prohibitions on Use of Airport ReVENUE. ..........coveervreeienneenenines 15-7
15.11. Allocation OF INQITECT COSES. ......viviveieerieieiiriresisisis et 15-8
15.12. Standard for DOCUMENTALION. .........ciririririririeieresieiee s 15-8
15.13. Prohibited Uses Of AIrPOrt REVENUE. .......ccccvieeivrieeiiiseesisee e e senens 15-9
15.14. through 15.19. FESEIVE .......cueiririeiririee sttt ettt nbenas 15-11

Chapter 16 - Resolution of Unlawful Revenue Diversion

16. 1. BACKOIOUNG .....coeiieiiiectce ettt ettt ettt s sttt n s e e nnenas 16-1
16.2. FAA AUINOTIZALION. ..ottt ettt neneenas 16-1
16.3. Section 47133 and Grant Assurance 25, Airport REVENUES. .........cceevvereeresierereseseennsnenas 16-3
16.4. AGENCY POLICY. ..ottt bbbttt 16-3
16.5. RESPONSIDIIILY. ...c.ovveiiiictci et e s e nsnenas 16-4
16.6. Detection of Airport REVENUE DIVEISION. .....cccccovriririeieieieiiiininisisisisieie e 16-4
16.7. Investigation of a Complaint of Unlawful Revenue DIVErSIiON. ..........ccccoeevvneievisceininne, 16-5
16.8. Investigation without a Formal Complaint. ............ccceeeeiiiiinnneee e 16-6
16.9. AdMINISrAtiVe SANCLIONS. ...c.cviiiiieieieieieeitses sttt senas 16-6
16.10. Civil Penalties and INTEIESL. .........ccciririeiirreires et seenas 16-7

Page viii



09/30/2009 5190.6B

16.11. Compliance with Reporting and Audit REQUIrEMENLS. .........cccoveerrrieninreerse e 16-8
16.12. Statute of Limitations 0N ENTOICEMENT. ...t 16-8
16.13. through 16.17. FESEIVEM. ....c.ecueeiririeeiirieieiresie ettt ettt 16-8

Chapter 17 - Self-sustainability

17. 1 INEOTUCTION. .ottt bbbt e bbbttt 17-1
17.2  LeQiSIAtIVE HISTOMY. ...ovivciiiicicisic ettt nnens 17-1
17.3. APPHCADIIILY. ..ottt 17-2
17.4. Related FAA POIICIES. .....cuiiiiiriiisieieie ettt 17-2
17.5. Self-sustaining PrINCIPIE. ........ciiiiieiiiieise e 17-2
17.6. AIrPOrt CIFCUMSLANCES. ..vevvevereesieriisieseesessesesesteseessssesessssesessssesesessssesessssesesessesenessssesenssseses 17-2
17.7. LONG-TEIM APPIOACI. .....cuiiiitiiieeietrirte ettt sttt 17-3
17.8. INEW AQIEEIMENTS. ....viitiitiriistisiesieste sttt ettt sttt b et st enb et e b e b e b e s e e e neenennes 17-3
17.9. REVENUE SUIPIUSES. ...ttt ettt bbbttt 17-3
17.10. Rates Charged for AeronautiCal USE. ..........ccoeiririeeriiieererieeesise e snenes 17-3
17.11. NONGEIONAULICAL RALES. ....c.cveveiiiieiiiirieieerie ettt 17-4
17.12. FaIr MArKet ValUE. ......c.oooiiiiiieceee bbb 17-4
17.13. Exceptions to the Self-sustaining Rule: General. ... 17-4
17.14. Property for COMMUNILY PUIPOSES. ........cervivereirisieiisieesssieesesesseseseseesesssesesessssesessssesenssseses 17-4
17.15. Exception for COMMUNILY USE........cccouiiirririnirieeisesie st 17-5
17.16. Exception for Not-for-Profit Aviation Organizations. ..........cccceceieevveieressierenseresesereneseens 17-6
17.17. EXCeption fOr TranSit PrOJECES. ......cciiirieiiinieirisie et 17-6
17.18. Exception for Private TranSit SYSIEMS. .......ccviuvieeirisieieririe e nessenes 17-6
17.19. Exception for Military Aeronautical UNILS. ... 17-7
17.20. through 17.24. TESEIVEA .....c.ecveeeeeeereirieteesestee s et e et se s e e s e e te e e s s e s sesennsensas 17-7

Chapter 18 - Airport Rates and Charges

18.1. RESPONSIDIIITIES. ....cveeeeieiiicieiiis ettt s e se e neenas 18-1
18.2. Policy Regarding Airport Rates and Charges. ........ooueerreiennisienenseiesess e 18-1
18.3. Aeronautical USe and USEIS. .......cccovirueeirisieisisieesseseesesteesssseeesasseessssesesessssessssssesenssseses 18-2
18.4. DEIINITIONS. ...ooveeviiciiciccte ettt e b et s e st e et e e bt ene et e s e be e eneanns 18-3
18.5. PIINCIPIES. ...evveieeeieeteit ettt ettt e et st a e e st e et sene e s aesennnrenis 18-3
18.6. Local Negotiation and RESOIULION. .........cccouieirireiiieee e 18-3
18.7. FOrmal COMPIAINTS. .....c.ciiiiiiiiccte et 18-4
18.8. Fair and REASONADIE. ........ccccviveuiiccce et 18-5
18.9. Permitted AIrfIEld COSES. ......c.ciiriicicce e 18-6
18.10. ENVIrONMENLAI COSES. .....cviiieiieiiiiietiiesietee sttt sn e nnsnenas 18-7
S0 I\ o - RSO 18-7
18,02, INSUFANCE. .....viititiitesiisteste sttt e sttt b bbb b e b be b s b et st b et e b e e e b e st et e s e st e neenennennes 18-7
18.13. CAUSALION. ....veuveeiieeeteiete ettt ettt b e st ebe s b e sesbe e et e s s eseebe s ebe s ese st e s et e s eseseenearens 18-7
18.14. Facilities under CONSIIUCTION. ........cciviueuiirisieiies et ensnenas 18-7
18.15. CoStS OF ANOLNET ATNPOIT. ...ttt 18-7
ST AN [ 010 A} (=] 1 ST 18-8
18.17. ClOSEA AIPOIT. ...ttt ettt bbbttt b bbb 18-8

Page ix



09/30/2009 5190.6B

18.18. Maintenance Of ClOSEA AINPOIT. .........oiirieerree et 18-8
18.19. PrOJECE COSES. ...veuiveieiiiiiereisietesesesete st stesee s sese et e s s s se et s ae e e ssesesesensese s s sesenessesenessssesenensases 18-9
18.20. Passenger Facility Charge (PFC) PrOJECLS. .....ccuoiuiirieiririeeisisie e 18-9
18.21. Prohibition on Unjust DISCHMINALION. .........cccvivrieiirisieisisieesesseeseseese e esesessenes 18-9
18.22. Self-sustaining RAE STIUCLUIE. ...........coeiririiirreer et 18-10
18.23. through 18.28. IESEIVE. .......ceiiieeieieieiei ettt s enenas 18-10

Chapter 19 - Airport Financial Reports

19.1. INEFOTUCTION. ..ottt bbbttt 19-1
19.2.  LeQISIAtIVE HISLOIY. ...c.ciiiiiieieiiisiete ettt 19-1
19.3. Grant Assurance 26, Reports and INSPECLIONS. ..........covirieeierisieeressese e 19-1
19.4, APPHCADIIILY. ..ottt 19-2
19.5. Annual FiNanCial REPOIS. ......ccvivcieirerieiriieee s et nennseenas 19-2
19.6. Procedures for Evaluating the Airport Owners/Sponsors Financial Reporting Program.... 19-3
19.7. SINQGIE AUIT REPOIS........ceiieeeisieieieririe ettt e st se s esesennssenas 19-3
19.8. through 19.11 rESEIVEM......ceiiueiiiieieereeie ettt ettt 19-4

Part VI: Land Use

Chapter 20 - Compatible Land Use and Airspace Protection

20.1. BACKGIOUNG. ...veueeiiiisieieisieie ettt ettt ettt bbbt 20-1
20.2. Zoning and Land USe PIANNING. .........coviiiieiiiceesiseeesie et senes 20-2
20.3. Residential Use of Land on or Near Airport PrOPEItY........ccoeirreiennsienisesere s 20-5
20.4. Residential Airparks Adjacent to Federally Obligated AIrports. ..........ccccovvrieierreieresesenerenns 20-6
20.5. Residential Development on Federally Obligated AIrports...........cocooevreienrsiennsienisseenens 20-8
20.6. through 20.10. FESEIVE.........ceiiereeririeee ettt e e s e s e nensenes 20-11

Chapter 21 - Land Use Compliance Inspection

211 INEFOTUCTION. ...ttt bbbttt bbbt 21-1
21.2. BACKGIOUNG. ....oeuieiiiisieieirieiees ettt ettt ettt ettt 21-1
21.3. Elements of the Land Use INSPECLION. ........cccvrvveiririeeirieeesisie e ees 21-1
21.4. RESPONSIDIIITIES. ....cviiiiieiieieee ettt 21-1
215, AULNOTTEY. ...ttt bbbt 21-1
21.6. Land Use INSPECLION GUIAANCE.........c.cveiiieieririsieteesietee et ee 21-2
21.7. SAMPIe COITESPONUENCE. ......cveeeeieieieittrere ettt bbb 21-12
21.8. through 21.12. FESEIVE.........cueiiereeieteteie ettt s e e s e snenenis 21-12

Part VII: Releases and Property Reversions
Chapter 22 - Releases from Federal Obligations

220, INEFOTUCTION. ...ttt e e et e et e et eeaeeeeeeseeeeeeeaseesneeseeaenneeaneesneenenesaneenneeneeens 22-1
22.2. DETINIION. ..ottt ettt e e et e e eeeseteeeateessteeeaeeeesseessaeeesaseeeanneesaneeesnseesaneeesareneanns 22-1



09/30/2009 5190.6B

22.3.
224
22.5
22.6.
22.7.
22.8.
22.9.
22.10.
22.11.
22.12.

22.13.
22.14.
22.15.

22.16.
22.17.

22.18.

22.19.
22.20.
22.21.
22.22.
22.23.
22.24.
22.25.
22.26.
22.21.
22.28.
22.29.
22.30.
22.31.
22.32.
22.33.
22.34.

DUration and AUTNOTITY. ..ot 22-2
FAA Consideration O REIEASES. ........c.cuvuririiiiirirrsre s 22-2
Request for Concurrent use of Aeronautical Property for Other USEeS. .........ccccoeverreirenenes 22-3
Release for Interim Use of Aeronautical Property for Other USES. ..........cccevveieivrscvrennne. 22-5
Release of Federal Maintenance OBlIgation. ... 22-5
INAUSEFIAl USE CRANQES. ....oveveeeieieeie e n e 22-6
Release of National Emergency Use Provision (NEUP). ... 22-6
Release from Federal Obligation to Furnish Space or Land without Charge. ................... 22-7
Release Of REVEIEr CIAUSE. ..o 22-7
Exclusive Rights Federal Obligations cannot be Released without Release and Disposal
of the Parcel or Closure of AIPOIT. ........coiiiiieeee e 22-8
Federal Obligations Imposed with the Airport Layout Plan and Exhibit "A". .................... 22-8
Procedures for Operational Releases or Requests for Change in USe..........ccccooeeevveinenines 22-8
Release of Federal Obligations in Regard to Personal Property, Structures,
AN FACTITIES. ...ttt ettt 22-8
All Disposals of Real Airport PrOPEITY .......ccovveciiririeiiniseiiesseess e 22-10
Release of Federal Obligations in Regard to Real Property Acquired as
Federal SUPIUS PrOPEITY........ccviieieeriseeies ettt 22-11
Release of Federal Obligations in Regard to Real Property Acquired with
Federal Grant ASSISTANCE ...ttt 22-14
Effect of Not Receiving or Receiving a Grant after December 30, 1987.........ccccocecevrennee. 22-15
Release Of ENLIre AIMPOIT. .......ccoviiieieiieeiseeeese e sene e 22-16
Procedures for the Application, Consideration, and Resolution of Release Requests. ..... 22-17
General DocUMENtation PrOCEAUIES. ...t 22-17
Airport Sponsor RequEeSt FOr REIEASE. ..........ceirreireerse e 22-17
Content of Written Requests fOr REIEASE. ..........c.cceervreeieriscires e 22-17
Content of Request for Written Release for DiSposal. ..o 22-18
Exhibits to the Written Request for Release. ..........cccvoeveerreeiesecesisees e, 22-19
FAA Evaluation of SPONSOr REQUESTS. ......cccouruiiriririririeeesesie et 22-20
FAA Determination 0n SPONSOr REQUESES. ........cccurueeriririeieririeeisesereseseeesssessenesessesesessesens 22-20
FAA Completion of Action on SPONSOr REQUESTS. ........ccrvreeeriririiirinieinisieesesesie e, 22-21
FAA Denial of Release or MOdIfICAtION. ..........cceuriiiiiniiirs s 22-21
Procedures for Public Notice for a Change in Use of Aeronautical Property.................... 22-22
FAA Consent by Letter of Intent to Release -- Basis for USe..........cccocoovvvrvrecrerseinnesienen, 22-23
The Environmental Implications of Relases. ... 22-23
through 22.37. TESEIVEU. .....c.oiiiiieeee et 22-24

Chapter 23 - Reversions of Airport Property

23.1.
23.2.
23.3.
23.4.
23.5.
23.6.
23.7.

0o 0ot 1 T o PSR SRRS 23-1
GBNBIAL ..ttt bttt bbb 23-1
RIGNT OF REVETTE . ...t bbbt 23-1
AULhOTity t0 EXErCISE REVEIE. .....c.o.vvceiieeties et 23-1
INSLrUMENES OF CONVEYANCE. ......cvviiiiiiiriirisisie et 23-2
RECONVEYANCES. .....iviiiiiiiiiiti st b bbbt bbbt s e neenenrennes 23-3
INVOIUNEAIY REVEISION. ....uiuiiiiicieteiete ettt bbbt 23-3



09/30/2009 5190.6B

23.8. Reversioner Federal AQENCY. ... s 23-3
23.9. Determination OF DEfaUIt. ..........cccciiiiii s 23-3
23.10. Notice of Intent to Exercise the Right of REVEITer. .........ccoeiiiniiinneeeee e 23-4
23.11. Voluntary Reconveyance to Correct a Default............ccccoevveeivncciisciescece e 23-4
23.12. Voluntary Reconveyance DOCUMENTALION. ........cccoueueiririrererieeisieieresesie s 23-5
23.13. Notice of Reverter of Property and Revestment of Title and Property

INEEreSt IN the ULS. ..o 23-5
23.14. Recording Notice of Reversion of Property and Revestment of Title

IN TN UNITEA SEALES. ...o.eveieiieiee ittt 23-6
23.15. Certificate of INSPECtion and POSSESSION. .........ccrirvereiririeirireeereseesese s sae e sees 23-6
23.16. Possession, Posting or Marking of PrOPertY. ... 23-6
23.17. REVEISION Case STUAIES.......c.ciuiiiiiiiiieieriesie sttt sttt bbb 23-6
23.18. through 23.21. ESEIVEX. .....cueeeeiiirieieesieie et ettt 23-7

Page xii



09/30/2009 5190.6B

Appendices

AppendiX A - AIrport SPONSOIS ASSUIANCES ......ccivivereererrererersereessesesessssesessssesesessssessssssesessssssesssssseseens 1
APPENUIX B - RESEIVEU ......ocviicicieietie sttt s e s a et se st e s e nesensenens 17
Appendix C - Advisory Circulars on Exclusive Rights and Minimum Standards for

Commercial AeronautICal ACHIVITIES ..........ccciiiiiir e 19
Appendix D - Policy Regarding Airport Rates and Charges .........ccoceoevreiennneninsieienseiesessesesienes 47
Appendix E - Policies and Procedures Concerning the Use of Airport Revenue ..........c.ccccoveenennnes 61

Appendix E-1 - Factors Affecting Award of Airport Improvement Program (AIP) Discretionary

GTANTS ... 85
AppendiX F - 14 CFR Parts 13 @nd 16 .......cccvvveveeiirieeisisieerisieeses e sen s 87
Appendix F-1 - Part 16 DeciSions (Case FlES).......cccieierireeiiriseisiseesesie s 103
APPENUIX F-2 = RESEIVET ...ttt ettt et e s e ne e sene e 104
Appendix F-3 - Sample Part 16 Corrective ACtion ACCEPLANCE ........cevvrvrveerireereireseereseee s, 105
Appendix G - Formal Compliance INSPECHION ........ccccvvvrieiriricei e 109
Appendix G-1 - Sample Airport Noncomplaince LiSt (ANL) ......ccccovrveiirerieiereneeiseseeseseeeeseenns 131
Appendix H - Sample Audit INFOrmMation..........ccceiirciinicieees e 133
APPENAIX | = SPA REJ. 16 ..ottt ettt ss e ae e st s 135
Appendix J - DoD Base Realignment and Closure (BRAC) ........ccvviveerivseiesiseeseseesesae e 139
Appendix J-1 - Airport Joint Use Agreement for Military Use of Civilian Airfields................ 143
Appendix K - Part 155—Release of Airport Property from Surplus Property

DiSpoSal RESIIICHIONS........ccciiiiieiiiiieeiesistee s 163
APPENAIX L = RESEIVEX ....oovvivcieietceise ettt sa e ne st e e netene e 169
APPENAIX M = RESEIVEX ...ttt ettt sn st e st et e neanebene e 171
APPENAIX N = RESEIVEU.......cicviiieiciciseee ettt sttt b et et s e e s tene e 173

Page xiii



09/30/2009 5190.6B

Appendix O - Sample Minimum Standards for Commercial Aeronautical Activities..................... 175
Appendix P - Sample Airport Rules and ReguIatioNS ... 203
APPENIX Q = RESEIVEU.....c.ciiiiiieteirise ettt bbbt e bttt 221
Appendix R - Airport Layout Plan (ALP).......ccoceeennieereses st 223
Appendix S - FAA Weight-Based Restrictions at AIrPOrtS ........cccoeeerrrererneennsenesis e 251
Appendix T - Sample FAA Letter on Replacement AIrPOrt.........ccoveoirrniinneiennsieresse s 255
Appendix U - Sample JOINt-USE AGIrEEMENT ........oiririeiirieeirisee et 259
Appendix V - Sample Deed 0F CONVEYANCE ..ot 263
APPENAIX W = RESEIVE ...ttt ettt ettt 277
APPENdIX X - 14 CFR PAIT 161 ..ottt 279
APPENAIX Y = RESEIVEU.....c.eiiiiiiiieteeeisie ettt sttt se bttt 311
Appendix Z - Definitions and ACIONYMS .......cooiiieiieiieie e see et sie s e e eae eaaeaas 313
References

Index

Page xiv



09/30/2009 5190.6B

Chapter 1. Scope and Authority

1.1 Purpose. This Order sets forth policies and procedures for the FAA Airport Compliance
Program. The Order is not regulatory and is not controlling with regard to airport sponsor
conduct; rather, it establishes the policies and procedures for FAA personnel to follow in
carrying out the FAA’s responsibilities for ensuring airport compliance. It provides basic
guidance for FAA personnel in interpreting and administering the wvarious continuing
commitments airport owners make to the United States as a condition for the grant of federal
funds or the conveyance of federal property for airport purposes. The Order, inter alia, analyzes
the various obligations set forth in the standard airport sponsor assurances, addresses the
application of the assurances in the operation of public-use airports, and facilitates interpretation
of the assurances by FAA personnel.

1.2. Audience. FAA personnel having responsibility for monitoring airport sponsor compliance
with the sponsor’s federal obligations.

1.3. Where Can | Find This Order? The Order will be available on the FAA web site.
1.4. Cancellation. This Order cancels FAA Order 5190.6A, dated October 2, 1989.

1.5. Introduction. This chapter discusses the scope of the Order, the sources of sponsor* federal
obligations, and the Federal Aviation Administration’s (FAA) authority to administer the Airport
Compliance Program within the FAA Office of Airports (ARP). The FAA Airport Compliance
Program is contractually based; it does not attempt to control or direct the operation of airports.
Rather, the program is designed to monitor and enforce obligations agreed to by airport sponsors
in exchange for valuable benefits and rights granted by the United States in return for substantial
direct grants of funds and for conveyances of federal property for airport purposes. The Airport
Compliance Program is designed to protect the public interest in civil aviation. Grants and
property conveyances are made in exchange for binding commitments (federal obligations)
designed to ensure that the public interest in civil aviation will be served. The FAA bears the
important responsibility of seeing that these commitments are met. This Order addresses the
types of these commitments, how they apply to airports, and what FAA personnel are required to
do to enforce them.

1.6. Scope. This Order provides guidance, policy, and procedures for conducting a
comprehensive and effective FAA Airport Compliance Program to monitor and ensure airport
sponsor compliance with the applicable federal obligations assumed in the acceptance of airport
development assistance.

' A sponsor is any public agency or private owner of a public use airport, as defined in the Airport and Airway
Improvement Act of 1982 (AAIA), codified at 49 U.S.C. § 47102(24).
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Grants and property
conveyances are made in
exchange for binding
commitments (federal
obligations) designed to ensure
the public interest in civil
aviation will be served.

1.7. Background. The Air Commerce Act
of 1926 was the cornerstone of the federal
government's regulation of civil aviation.
This landmark legislation was passed at the
urging of the aviation industry, whose
leaders believed that aviation could not
reach its full commercial potential without
federal action to improve and maintain
safety standards. The Air Commerce Act
charged the Secretary of Commerce with
fostering air commerce, issuing and
enforcing air traffic rules, licensing pilots,
certificating aircraft, establishing airways,
and operating and maintaining aids to air
navigation. A new Aeronautics Branch of

5190.6B

The Federal Aviation Act of 1958 (FAA Act)
transferred the Civil Aeronautics Administration’s
(CAA) functions to a new independent body, the
Federal Aviation Agency, which had broader
authority to address aviation safety. The FAA Act
took safety rulemaking from the Civil Aeronautics
Board (CAB) and entrusted it to the new Federal
Aviation Agency. It also gave the Federal Aviation
Agency sole responsibility for developing and
maintaining a common civil-military system of air
navigation and air traffic control. Seen here, Edward
R. Quesada, the first Administrator of the Federal
Aviation Agency, is sworn in by Chief Justice Earl
Warren and President Dwight Eisenhower. (Photo:

FAA
the Department of Commerce assumed )

primary responsibility for aviation oversight.

In 1938, the Civil Aeronautics Act transferred the federal civil aviation responsibilities from the
Commerce Department to a new independent agency, the Civil Aeronautics Authority. The
legislation also expanded the government’s role by giving the Civil Aeronautics Authority the
power to regulate airline fares and to determine the routes that air carriers would serve. In 1940,
President Franklin Roosevelt split the Civil Aeronautics Authority into two agencies, the Civil
Aeronautics Administration (CAA) and the Civil Aeronautics Board (CAB). The CAA was
responsible for air traffic control (ATC), airman and aircraft certification, safety enforcement,
and airway development. The CAB was entrusted with safety rulemaking, accident
investigation, and economic regulation of the airlines. Both organizations were part of the
Department of Commerce. Unlike the CAA, however, the CAB functioned independent of the
Secretary of Commerce. On the eve of America's entry into World War 11, CAA began to extend
its ATC responsibilities to takeoff and landing operations at airports. This expanded role
eventually became permanent after the war. The application of radar to ATC helped controllers
keep abreast of the postwar boom in commercial air transportation.

In the Federal Airport Act of 1946 (1946 Airport Act), Congress gave CAA the added task of
administering the Federal Aid to Airports Program (FAAP), the first peacetime program of
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financial assistance aimed exclusively at promoting development of the nation's civil airports.
The approaching introduction of jet airliners and a series of midair collisions spurred passage of
the Federal Aviation Act of 1958 (FAA Act). This legislation transferred CAA's functions to a
new independent body, the Federal Aviation Agency, which had broader authority to address
aviation safety. The FAA Act removed safety rulemaking from the CAB and entrusted it to the
new Federal Aviation Agency. It also gave the Federal Aviation Agency sole responsibility for
developing and maintaining a common civil-military system of air navigation and air traffic
control, a responsibility CAA had shared with others.

In 1966, Congress authorized the creation of a cabinet department that would combine federal
transportation responsibilities for all public modes of transportation. This new Department of
Transportation (DOT) began full operations on April I, 1967. On that day, the Federal Aviation
Agency became one of several modal organizations within DOT and received a new name, the
Federal Aviation Administration (FAA). At the same time, CAB's accident investigation
function was transferred to the new National Transportation Safety Board (NTSB).

The FAA has gradually assumed responsibilities not originally contemplated by the FAA Act.
For example, the hijacking epidemic of the 1960s brought the agency into the field of aviation
security. That function was later transferred to the Transportation Security Administration
(TSA) in 2001. In 1968, Congress vested in the FAA Administrator the power to prescribe
aircraft noise standards. The Airport and Airway Development Act of 1970 (1970 Airport Act)
placed the agency in charge of a new airport aid program funded by a special aviation trust fund.
The 1970 Airport Act also made FAA responsible for safety certification of airports served by air
carriers. In 1982, Congress enacted the current grant statute, the Airport and Airway
Improvement Act (AAIA), which established the Airport Improvement Program (AIP). FAA's
mission expanded again in 1995 with the transfer of the Office of Commercial Space
Transportation from the Office of the Secretary to FAA.

The airport system envisioned in the first National Airport Plan, issued in 1946, has been
developed and nurtured by close cooperation between federal, state, and local agencies. The
general principles guiding federal involvement” have remained largely unchanged for the
National Plan of Integrated Airport Systems (NPIAS); the airport system should have the
following attributes to meet the demand for air transportation:

e Airports should be safe and efficient, located at optimum sites, and be developed and
maintained to appropriate standards.

e Airports should be operated efficiently both for aeronautical users and the government,
relying primarily on user fees and placing minimal burden on the general revenues of the
local, state, and federal governments.

e Airports should be flexible and expandable, able to meet increased demand and
accommodate new aircraft types.

? Extracted from the Report to Congress, National Plan of Integrated Airport Systems (NPIAS) (2009-2013).
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Airports should be permanent,
with assurance that they will
remain open for aeronautical
use over the long term.

Airports should be compatible
with surrounding
communities, maintaining a
balance between the needs of
aviation and the requirements
of residents in neighboring
areas.

Airports should be developed
in concert with improvements
to the air traffic control
system.

The airport system should
support national objectives for
defense, emergency readiness,
and postal delivery.

The airport system should be
extensive, providing as many
people as possible with
convenient access to air
transportation, typically not
more than 20 miles of travel
to the nearest NPIAS airport.

Airports should be

permanent with assurance
that they will remain open
for aeronautical use over

the long term.

The airport system should

help air transportation
contribute to a productive
national economy and

international competitiveness.

5190.6B

Number of Airports by Ownership and Use

(January 2004)
19,576
Total U.5. Alrports
|
1 1
5,280 14 208
Cpen to Public Closed fo Public
4177 1,103
Public Cwned Privately Cwned
3.388
NPIAS Airports
1
| 1
3,344 Existing
3,233 Public Owmed 44 Proposed
111 Private Owned
383 2
Frimary Primary
127 4
H Commercial Commercial [
Service Service
L] 278 2 1
Religvar Religvear
2,556 3B
= General General H
Aviation Aviation

The table shown above depicts the extent of the country’s
airport system. The graphic below depicts the number and
types of airports in the NPIAS for one particular state,
Georgia. (Graphics: FAA)
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In addition to these principles specific to airport development, a guiding principle for federal
infrastructure investment, as stated in Executive Order 12893, Principles for Federal
Infrastructure Investments (January 26, 1994), is that such investments must be cost beneficial,
i.e., must have a positive ratio of benefits to costs. The FAA implements these principles using
program guidance to ensure the effective use of federal aid.

A national priority system guides the distribution of funds. Information used to establish the
priority is supplemented by specific requirements for additional analysis or justification. For
example, the airport sponsor must prepare a benefit-cost analysis for airport capacity
development projects to be funded under the Airport Improvement Program (AlIP).

The extent of the country’s airport system, both at the national level and at the state level, is
illustrated to the right.

1.8. Compliance Program Background. The Civil Aeronautics Act of 1938, as amended, and
the FAA Act, as amended, charge the FAA Administrator with broad responsibilities for the
regulation of air commerce in the interests of safety and national defense and for the
development of civil aeronautics. Under these broad powers, FAA was tasked with promoting
air commerce while seeking to achieve safety and efficiency of the total airspace system through
direct regulation of airmen, aircraft, navigable airspace, and airport operations. The federal
interest in advancing civil aviation has been augmented by various legislative actions that
authorize programs for granting property, funds, and other assistance to local communities to
develop airport facilities.

In each program, the airport sponsor assumes certain federal obligations, either by contract or by
restrictive covenants in property deeds, to maintain and operate its airport facilities safely and
efficiently and in accordance with specified conditions. Commitments assumed by airport
sponsors in deeds or grant agreements have been generally successful in maintaining a high
degree of safety and efficiency in airport design, construction, operation, and maintenance. The
FAA Airport Compliance Program establishes the policy and guidelines for monitoring the
compliance of airport sponsors with their obligations to the United States and for ensuring that
airports serve the needs of civil aviation.

The federal obligations a sponsor assumes in accepting
FAA administered airport development assistance are
mandated by federal statute.

1.9. Sources of Airport Sponsor Federal Obligations. The federal obligations a sponsor
assumes in accepting FAA administered airport development assistance are mandated by federal
statute and incorporated in the grant agreements and property conveyance instruments entered
into by the sponsor and the United States Government, including:

a. Grant agreements issued under the various FAA-administered airport development grant

programs through the years. These include, but are not limited to, the Federal Aid to Airports
Program (FAAP), the Airport Development Aid Program (ADAP), and the Airport Improvement
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Program (AIP) under 49 U.S.C.
§ 47101, et seq. This statutory
provision provides for federal
airport financial assistance for the
development of public use airports
under the AIP established by the
AAIA. Section 47107 sets forth
assurances that FAA must include
in every grant agreement as the
sponsor’s conditions for receiving
federal financial assistance. (The
current version of 49 U.S.C.
§ 47107 can be found online.)
Upon acceptance of an AIP grant,
the assurances become a binding
contractual obligation between the
airport sponsor and the federal
government.

b. Instruments of surplus property
transfer issued under the provisions
of section 13(g) of the Surplus
Property Act of 1944, as amended,
49 U.S.C. 88 47151-47153.

c. Instruments of nonsurplus
conveyance issued under section
16 of the 1946 Airport Act, as
amended; under section 23 of the
1970 Airport Act, as amended; or
under section 516 of the AAIA, as
amended. Following
recodification, the statute
governing this type of
conveyance appears at 49
U.S.C. § 47125.

5190.6B

The FAA is also charged with responsibility for monitoring and
enforcing compliance of federally obligated sponsors with the
provisions prohibiting exclusive rights set forth in section 303 of
the Civil Aeronautics Act of 1938, as amended, and in section
308(a) of the FAA Act, as amended. The exclusive rights

prohibition was designed to ensure that airports maintain public
access and availability to all aeronautical users at airports funded
with federal assistance. This applies to all commercial and
noncommercial aeronautical users alike, from private aircraft
operators (i.e. general aviation) to airlines and all aeronautical
ground services. (Photos: FAA)

d. Exclusive Rights under section 303 of the Civil Aeronautics Act of 1938, as amended, and
section 308(a) of the FAA Act, as amended, now codified at 49 U.S.C. § 40103(e).

e. Title VI of the Civil Rights Act of 1964, as amended.

1.10. FAA Authority to Administer the Compliance Program. Responsibility for monitoring
and ensuring airport sponsor compliance with applicable federal obligations is vested in the
Secretary of Transportation by statute and delegated to the FAA:
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a. Surplus Property Transfers. Surplus property instruments of transfer were issued by the War
Assets Administration (WAA) and are now issued by its successor, the General Services
Administration (GSA). However, section 3 of Public Law (P.L.) No. 81-311 specifically imposes
upon FAA the sole responsibility for determining and enforcing compliance with the terms and
conditions of all instruments of transfer by which surplus airport property is, or has been,
conveyed to nonfederal public agencies pursuant to the Surplus Property Act of 1944, as
amended.

b. Nonsurplus Property Transfers. Nonsurplus property transfers are conveyances under
section 16 of the 1946 Airport Act, under section 23 of the 1970 Airport Act, or under
section 516 of the AAIA. The statutory provision now appears at 49 U.S.C. § 47125. These are
also referred to as nonsurplus property conveyances. Instruments of property conveyance issued
under these sections are also issued by agencies other than the FAA. The conveyance
instrument, deed, or quitclaim document assigns monitoring and enforcement responsibility to
the FAA.

c. Grant agreements from the FAAP, ADAP, and the AIP programs. FAA is vested with
jurisdiction over monitoring and enforcing grant agreements; the FAA and its predecessor, the
CAA, execute such agreements for, and on behalf of, the United States.

d. Exclusive Rights Prohibition. The FAA is also charged with responsibility for monitoring and
enforcing compliance with the provisions prohibiting exclusive rights set forth in section 303 of
the Civil Aeronautics Act of 1938, as amended, and in section 308(a) of the FAA Act, as
amended, 49 U.S.C. § 40103(e).

e. Amendment, Modification, or Release of Airport Sponsor Federal Obligations. The authority
of the FAA to release or modify the terms and conditions of airport sponsor grant agreements
varies based on the respective types of agreements. P.L. No. 81-311 prescribes specific
circumstances and conditions under which the FAA may release, modify, or amend the terms and
conditions of surplus property conveyances. While the FAA has the ability to amend, modify, or
release an airport sponsor from a federal obligation, the FAA is not required to do so. In other
words, there is no obligation for the FAA to release a sponsor from any of its obligations. For
additional information, refer to chapter 22 of this Order, Releases from Federal Obligations.

1.11. through 1.14. reserved.
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Chapter 2. Compliance Program

2.1. Introduction. This chapter is an
introduction to the Federal Aviation
Administration (FAA) Airport Compliance
Program. The basis of sponsor federal
obligations resides with federal statute, the
Airport Improvement Program (AIP) grant
program, land transfer documents, and
surplus property agreements. It is the
responsibility of the FAA airports district
offices (ADOs) and regional airports
divisions to advise sponsors of their
compliance requirements and to ensure that
sponsors comply with their federal
obligations.

2.2. Background. The FAA Airport
Compliance Program enforces contractual
federal obligations that a sponsor accepts
when receiving federal grant funds or the
transfer of federal property. These One source to determine if an airport is federally
contractual federal obligations serve to obligated is FAA Order 5190.2R, List of Public
protect the public's interest in civil aviation Airports Affected by Agreements with the Federal
and achieve compliance with federal | Government, published in 1990.

statutes.  Given the great number of
federally obligated airports and the variety
of federal obligations, the compliance program primarily focuses on education with the goal of
achieving voluntary compliance. The program supplements this educational approach with
periodic compliance monitoring and vigorous investigation of potential violations.

2.3. Determining if an Airport is Federally Obligated.

a. General Information. One source for determining if an airport is federally obligated is FAA
Order 5190.2R, List of Public Airports Affected by Agreements with the Federal Government,
published in 1990. The Order contains a listing of all publicly and privately owned public use
airports that are affected by agreements with the federal government and handled by the FAA.

Line 25 of Form 5010, The Airport Master Record, indicates whether the airport is obligated.
Form 5010 is available online.

b. Information Codes. In FAA Order 5190.2R and on Form 5010, relevant federal obligation
data is presented in the form of codes, such as G, R, S or P. Each code represents a particular
federal obligation type. (Refer to the list of Federal Obligation Codes at the end of this chapter
for details.)
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2.4. Objectives of the Compliance Program.

a. Voluntary Compliance and Enforcement Actions. Most violations of sponsor federal
obligations are not a deliberate attempt to circumvent federal obligations. Generally, violations
occur because sponsors do not understand specific requirements or how a requirement applies to
a specific circumstance. Therefore, the program works to ensure sponsors are fully informed of
their federal obligations and of the applicability of those obligations to the circumstances at a
given airport. Informal resolution is the preferred course of action. (See chapter 5 of this Order,
Complaint Resolution.)

When all reasonable efforts have failed to achieve voluntary compliance on the part of the
sponsor, the FAA may take more formal compliance actions. This may result in withholding
federal funds, issuing a Notice of Investigation (NOI) under 14 Code of Federal Regulations
(CFR) Part 16, or initiating judicial action if warranted. An option available to the ADOs and
regional airports divisions during the informal resolution process is to limit AIP grant funding to
entitlement  funding only;
issuing a NOI or initiating
formal legal action are
options exercised by the
FAA Headquarters (HQ)
Airport Compliance Division
(ACO-100) in accordance
with 14 CFR Part 16
procedures.

b.  Advisory  Services.
Generally, the FAA will not
substitute its judgment for
that of the airport sponsor in
matters of administration and
management  of  airport
facilities.

However, the FAA is in a
position to assist airport

=

) b In developing priorities for the regional administration of the compliance
sponsors In aCh"?V'ng program, FAA personnel should direct attention to those airports with the
voluntary compliance  greatest potential for compliance problems and to issues that have the
through guidance and largest impact on aeronautical users. Variables such as the number of
counsel about the nature and  Pased aircraft and annual aircraft operations are valid indicators of the

S impact of a particular airport. The classification of the airport — such as
appllcgblllty of _fed_eral being a reliever airport like the Martin State Airport in Maryland (above) —
compl_lance o obligations s another valid indicator of the role and the impact a particular airport has
affecting their airports. in the nation’s airport system. (Photo: FAA)

Page 2-2



09/30/2009 5190.6B

c. Compliance Oversight. Given
the approximately 2,800 federally
obligated airports, the FAA cannot
practically  conduct  compliance
oversight with an annual visit or
review at each airport.

i
1
|
I
|

However, periodic monitoring of a
certain number of federally obligated ol
airports is necessary to identify i amn
individual issues and problems that
may be indicative of system
deficiencies.

d. Uniform  Application of
Remedies. FAA personnel involved
in compliance should make every
effort to obtain voluntary
compliance; enforcement actions on

nonsafety compliance matters should
be taken only after exhausting all ~ Consistent w_ith the FAA missio_n, the most impo_rtant objective in
other appropriate measures. FAA's oversight of the compliance program is to ensure and
preserve safety at federally obligated airports. Safety includes,

L. ] among other things, maintaining runways, taxiways, and other

When enforcement action is taken, it gperational areas in a safe and usable condition; keeping runway
must be fair and applied in a uniform  approaches cleared; providing operable and well-maintained
manner. When safety issues are  marking and lighting in order to ensure safe aircraft operations.

identified, however, expeditious ~ (Photo: FAA)
action is expected.

When safety issues are identified, expeditious action is expected.

2.5. Program Elements. Education is the primary tool for achieving program compliance.
However, to maintain program integrity, FAA personnel must also include limited surveillance
to detect recurring deficiencies, system weaknesses, or abuses by sponsors. Investigation and
resolution of complaints is the most important tool of the compliance program.

When FAA efforts fail to obtain voluntary compliance, enforcement actions must be pursued.

a. Education. The education of sponsors may take many forms, beginning when the sponsor
receives its first federal grant or transfer of federal property. ADOs and FAA regional airports
divisions should discuss with first-time sponsors the impact of specific grant assurances and/or
land transfer federal obligations and let them know that the offices will continue to provide
advisory services.

Page 2-3



09/30/2009

At least once every three years, FAA personnel should advise sponsors in writing to review their
grant or land-transfer federal obligations. Compliance personnel should also provide sponsors

5190.6B

with information or material to aid sponsors’ understanding of their federal obligations.

Finally, sponsors should be encouraged to conduct or participate in periodic seminars or courses
for federally obligated airports. In many instances, FAA regional airports divisions host or
sponsor airport-related events, such as conferences, that are good opportunities to disseminate

information regarding airport compliance.

b. Surveillance. Surveillance is the
process of gathering data on the
condition or operation of an airport
to  determine  the  sponsor’s
compliance with federal obligations.
FAA personnel routinely gather such
information during their site visits to
airports. In addition, information is
gathered from  other  sources,
including other FAA offices, state
inspectors, airport tenants, and
information forms, such as FAA
Form 5010, Airport Master Record.3

FAA personnel may also conduct
surveillance by means of telephone
discussions or written
correspondence  with  appropriate
airport officials to learn if potential
problems exist. Further follow up
through on-site surveillance may or
may not be necessary depending on
the information obtained. The
information received should be
documented and maintained for
future reference. Alternately, FAA
personnel may provide sponsors with
printed material that identifies and
explains the federal obligations
accepted by that sponsor.

The airport compliance program is administered by the
Airport Compliance Division (ACO-100) at FAA
headquarters. As a division of the Office of Airport
Compliance and Field Operations (ACO), the Airport
Compliance Division provides overall guidance and
direction for conducting the compliance program. Part of
the program relies on the formal investigative process set
forth at 14 CFR Part 16.

Findings from surveillance inspections should be shared
with other federally obligated airports as an additional
means of educating sponsors.

3n many instances, state aviation inspectors gather the data for inclusion in FAA Form 5010 on behalf of the FAA.
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c. Investigations of Complaints. ADOs and regional airports divisions must investigate
complaints from aeronautical users alleging that an airport is not complying with its federal
obligations. FAA personnel should complete the investigation in a timely manner and notify the
complainant in writing of the outcome of any investigation. Informal complaints need to be
addressed in a timely manner (within 120 days, if possible). When an investigation reveals a
violation of a federal obligation, ADOs and regional airports divisions should initiate a timely
dialogue with the affected airport and attempt to achieve voluntary complianceas soon as
practicable.

Safety-related issues may require expedited action on the part of the FAA. Where appropriate,
airport sponsors should also use an airport safety self-inspection checklist as a means to assist in
ensuring safe airport operations.

2.6. Priorities and Emphasis.

When pursuing remedial or enforcement actions, the FAA considers all federal airport
obligations important. However, consistent with the FAA mission, the most important objective
in FAA's oversight of the compliance program is to ensure and preserve safety at all federally
obligated airports.

Ensuring safe airport operations includes maintaining runways, taxiways, and other operational
areas in a safe and usable condition; keeping runway approaches cleared; providing operable and
well-maintained marking and lighting; etc.

In developing priorities for compliance surveillance in the region, FAA personnel should direct
attention to those airports with the greatest potential for compliance problems and to those issues
that have the largest impact on aeronautical users.

2.7. Responsibilities.

a. The airport compliance program is administered by the Airport Compliance Division (ACO-
100) at FAA headquarters. As a division of the Office of Airport Compliance and Field
Operations (ACO), the Airport Compliance Division provides overall guidance and direction for
conducting the compliance program. It conducts evaluations to determine compliance with the
guidance contained in this Order. It also looks for opportunities to improve the quality of the
compliance program. The Airport Compliance Division conducts recurrent training and on-
request training to ADOs and regional airports divisions. Additionally, the Airport Compliance
Division is responsible for elaborating policy, supporting ADOs and regional airports divisions
in conducting informal resolution, and resolving formal complaints. The Airport Compliance
Division also directs the formal enforcement of FAA grant obligations, as well as surplus and
nonsurplus property conveyances. The Airport Compliance Division prepares generalized
educational materials for ADOs and regional airports divisions to use in their compliance
programs.
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b. ADOs and regional airports divisions are responsible for the day-to-day conduct of the
compliance program in accordance with the direction provided in this Order. This guidance
establishes the basic requirements and goals to be achieved in the compliance program.
Compliance is an essential component in safeguarding both the federal investment and the
public’s interest in civil aviation. This also includes ensuring public access to the national
system of airports.

c. Only the Director, Office of Airport Compliance and Field Operations (ACO-1) in FAA
headquarters, generally through the formal Part 16 process, can order the suspension of primary
entitlement grants. However, the ADOs and regional airports divisions — in conjunction with
ACO-100 — can make decisions to suspend discretionary funding, including nonprimary
entitlement grants.

2.8. Analyzing Compliance Status.

a. Data Analysis. FAA compliance personnel should carefully analyze accumulated data in
evaluating a sponsor's compliance performance and identifying appropriate actions to correct any
deficiencies noted. More often than not, when apprised of a deficiency, a sponsor will ask for
recommendations to correct the problem.

b. Preliminary assessment. FAA must make a judgment call in all cases as to whether a
sponsor is reasonably meeting its federal commitments. A sponsor meets its commitments when:

(1). The federal obligations are fully understood:;

(2). A program (e.g., preventive maintenance, leasing policies, operating regulations, etc.) is in
place that the FAA deems adequate to carry out the sponsor’s commitments;

(3). The sponsor satisfactorily demonstrates that such a program is being carried out; and,
(4). Past compliance issues have been addressed.
c. Follow-up.

(1). Each ADO or regional airports division should develop a system to follow up and ensure
that airports take action on any identified compliance deficiencies until the airport sponsor
achieves compliance. Failing to follow up on compliance issues at the ADO or regional airports
division level may lead to unnecessary and resource-intensive formal complaints.

(2). FAA compliance personnel must initiate action at those airports that are not being
maintained or operated in accordance with the sponsors’ commitments, especially if safety is
involved. The offices should make an effort to help the sponsor meet these commitments
voluntarily. When the sponsor has demonstrated an unwillingness to make the corrections
necessary to achieve compliance, the offices must pursue corrective enforcement and document
such actions.
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(3). FAA may undertake a formal compliance inspection in response to a complaint. Such an
inspection may also take place whenever the FAA has any reason to believe that a sponsor may
be in violation of one or more of its federal obligations. Appendix G of this Order, Formal
Compliance Inspection, contains the procedures and form(s) to follow in a formal compliance
inspection.

2.9 Compliance Determinations. FAA personnel must remain aware of which airports are not
in compliance in their areas of responsibility. Before the ADO can issue a federal airport grant,
it must make an official determination that the sponsor is in compliance with its federal
obligations.

A determination of compliance is a judgment call based on a review of all available data
concerning the airport and the circumstances involving its operation. The review need not
include a formal compliance inspection or a formal compliance determination. It should,
however, include the properly documented review of available data on hand. At the region’s
discretion, the ADO may rely on a sponsor's self-certification of compliance when making a
compliance determination prior issuing a grant. However, it is important that all data used to
support this determination, including informal complaints and related materials, be analyzed and
recorded in the appropriate files.

a. Notification. When the ADQO’s assessment of the sponsor's performance concludes that the
sponsor is not meeting its federal compliance obligations, the ADO must give the sponsor
notification of apparent noncompliance. Failure to provide such notice delays the corrective
action and the problem may become more difficult to resolve at a future date. Prompt
communication between the ADO and the sponsor about compliance deficiencies is essential to
solving problems early before they become more difficult to resolve.

b. Actions Needed to Correct Noncompliance. The ADO notification must clearly spell out
the actions needed to correct the compliance deficiency. The office should also perform a timely
follow-up review to ensure completion of the corrective action.

2.10. Airport Noncompliance List (ANL). As a result of its compliance functions, FAA
headquarters Airport Compliance Division (ACO-100) issues an Airport Noncompliance List
(ANL) on a regular basis.

The ANL lists those obligated airports with egregious violations where the airport sponsor has
been informally determined to be in noncompliance with its grant assurances and/or surplus
property obligations as of a particular date. An airport is placed on the ANL if it falls in one or
more of the following categories and the violations are so egregious as to preclude additional
federal financial assistance until the issues are resolved:

a. Airports with a formal finding of noncompliance under 14 CFR Part 16 if corrective action has
not been taken,
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b. Airports listed in the
Airport  Improvement
Program (AIP) Report to
Congress  under 49
US.C. 847131 for
certain land use
violations,

c. Airports that are
clearly in
noncompliance despite
FAA requests to the
sponsor for corrective
action, and

d. Airports where the
violations are SO
egregious as to preclude
additional federal
financial assistance until
the issues are resolved.

The ANL lists
obligated airports
with egregious
violations where
the airport
sponsor has been
informally
determined to be
In noncompliance
with its grant
assurances
and/or surplus
property
obligations as of
a particular date.

5190.6B

The sponsor will be considered in compliance if the physical condition of
paving, lighting, grading, runway, marking, etc, meet applicable standards and
if the sponsor is following realistic procedures to preserve these facilities in an
acceptable condition. This requirement also applies to federally obligated
airports in the national system that were previously military bases. In this
photograph, we see the ramp of the Naval Air Station Miami in 1943. Today,
this former Navy base is known as the Opa-Locka Airport near Miami, Florida.
(Phato: National Archives)

The ANL is essentially an internal notification from ACO-100 to other FAA Airports offices
regarding which airports are not to receive any further discretionary grants authorized under 49
U.S.C. 847115 and the General Aviation $150,000 apportionment under 49 U.S.C.
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8 47114(d)(3)(A) until corrective action is achieved. The ANL may also include formal findings
of noncompliance under 14 CFR Part 16 that support the withholding of grants under 49 U.S.C.
§ 47114(c).

ACO-1 updates the ANL as changes occur. The listing is automatically superseded as soon as a
new ANL is issued. Additional information on those airports having land use compliance issues
may be available under the “Planning Section” of the System of Airports Reporting (SOAR) by
using the airport identification (ID) function or by generating a Compliance Report from the
same database. For a generic sample Airport Noncompliance List, refer to Appendix G-1 of this
Order.

2.11. through 2.15. reserved.
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Federal Obligation Codes

DEFINITION

Privately owned airport obligated by agreement, Order 6030.40.
Privately owned airport obligated by grant agreement under AIP.
Grant agreement under FAAP, ADAP, or AIP

Surplus Property Agreement under Public Law 80-289 (real prop-
crty only)

Surplus Property Agreement under Regulation 16-WAA.
Conveyance under Section 16 or Section 23.

Advance Planning Agreement under FAAP.

Obligations assumed by transfer.

Assurance pursuant to Tite VI, Civil Rights Act.
Conveyance under Section 303, Federal Aviation Act.

Expired Grant Agreement; however, statutory Exclusive Rights
Prohibition (Federal Aviation Act, Section 308A) remains in force
for as long as the property is used as an airport.

Expired Section 303 Conveyance; however, Statutory Exclusive
Rights Prohibition (Federal Aviation Act, Section 308A) remains
in force for as long as the property is used as an airport.

Airports certificated under FAR Part 139,
A civil airport where military use is subject to a lease.

The airport is PARTIALLY released from National Emergency
Usc Provision.

The airport is ENTIRELY released from MNational Emergency Use
Provision.

The airport includes surplus real property which has been con-
veyed for, or converted to, revenue production.

An exclusive military use airport.

The airport is in the process of disposal or reversion.

A “Letter of Intent”” has been issued to release a PART of the
airport property.

A “Letter of Intent’” has been issued 10 release the ENTIRE air-
port property.

An exclusive right has been granted (whether or not in violation

of an agreement).

An exclusive right has been granted (whether or not in violation
of an agreement); however, this exclusive right is of the *‘proprie-
tary’’ type.

An exclusive right exists through a P.L. 80-289 deed providing an
exemption for fuel and oil sales (not overridden by prior or subse-
quent grant agreement); however, and exclusive right for fuel and
oil sales has not been granted.
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Sample FAA Form 5010 Airport Master Record

5190.6B

S. PRINT DATE. 09/23/2004
B T A ON AIRPORT MASTER RECORD AFDEFF o8i05/2008
Form Approved OMB 2120-0015
>1 ASSQOC CITY CAHOKIA/ST LOUIS 4 STATE: IL LOC ID: CPS FAA SITE NR: 04458 8°A
> 2 AIRPORT NAME: ST LOUIS DOWNTOWN 5COUNTY: STCLAIR IL
3 CBD TO AIRPORT (NM): 01 E 6 REGION/ADO: AGL/CHI 7 SECT AERQ CHT. ST LOUIS
GENERAL SERVICES BASED AIRCRAFT
10 OWNERSHIP:  PUBLIC =70 FUEL: 100LL A 90 SINGLE ENG 163
=11 OWNER: BI-STATE DEVELOPMENT AGENCY > 71 AIRFRAME RPRS: MAJOR 91 MULTI ENG: 55
> 12 ADDRESS 707 N FIRST ST > 72 PWR PLANT RPRS: MAJOR 92 JET 34
ST LOUIS, MO 63102-2595 > 73 BOTTLE OXYGEN TOTAL .
> 13 PHONE NR: 314-982-1588 > 74 BULK OXYGEN HIGH
>14 MANAGER ROBERT L. MCDANIEL 75 TSNT STORAGE:  HGR TIE 93 HELICOPTERS 13
> 15 ADDRESS 10 ARCHVIEW DR 76 OTHER SERVICES 94 GLIDERS: 0
CAHOKIA, IL 62206 CHTR INSTR RNTL SALES 95 MILITARY 0
>16 PHONE NR 618-337-6060 98 ULTRA-LIGHT 0
=17 ATTENDANCE SCHEDULE:
MONTHS  DAYS HOURS EACILITIES OPERATIONS
ALL ALL ALL >80 ARPTBCN:  CG 100 AIR CARRIER 0
>81 ARPTLGT SKED:  DUSK-DAWN 101 COMMUTER: 0
>82 UNICOM:  122.950 102 AIR TAXI 4,000
>83 WIND INDICATOR: YES-L 103 G A LOCAL 90,000
18 AIRPORT USE PUBLIC 84 SEGMENTED CIRCLE: NONE 104 G A ITNRNT. 75,000
19 ARPT LAT 38-34-14.608N ESTIMATED
85 CONTROL TWR: YES 105 MILITARY: 1,000
20 ARPT LONG 090-09-22 396\ 86 FSS: SAINT LOUIS
21 ARPT ELEV. 413 SURVEYED TOTAL: 170,000
22 ACREAGE: 40 87 FSS ON ARPT: NO
> 23 RIGHT TRAFFIC 20R 12R 88 FSS PHONE NR: 636-536-2980 OPERATIONS FOR
> 24 NON-COMM LANDING: NG 89 TOLL FREE NR: 1-800-WX-BRIEF MOS ENDING
25 NPIAS/FED AGREEMENTS:NGY
26 FAR 139 INDEX
RUNWAY DATA
=30 RUNWAY IDENT 04122 12L/30R 12R/30L
> 31 LENGTH 2,799 3,800 5,997
*32WIDTH 75 75 100
>33 SURF TYPE-COND: ASPH-G CONC-G ASPH-G
>34 SURF TREATMENT:
35 GROSS WT SW 12 30 43
36 (IN THSDS) DW 30 71
37 DTW 100
38 DDTW
LIGHTING/APCH AIDS
>40 EDGE INTENSITY: MED MED MED
> 42 RWY MARK TYPE-COND BSC-G / BSC-G BSC-F / BSC-F PIR-G/PIR-G
>43 VGSI ! ! V4R / V4L
44 THR CROSSING HGT / ! 50 / 50
45 VISUAL GLIDE ANGLE / ! 3.00 / 3.00
=46 CNTRLN-TDZ N-N/N-N -t N-N/N-N
> 47 RVR-RVV SN/ -N -t - -N/ -N
> 48 REIL N /N Yiry Y /N
> 48 APCH LIGHTS ! / / MALSR
OBSTRUCTION DATA
50 FAR 77 CATEGORY ANV) AV ANV 1 ANY) B(V) / PIR
> 51 DISPLACED THR ! ! I
> 52 CTLG OBSTN TREE / TOWER TREE / TREE TREE / TREE
> 53 OBSTN MARKED/LGTD /L ! It
* 54 HGT ABOVE RWY END 28 / 72 92 / 60 26 / 100
* 55 DIST FROM RWY END 799 / 1,645 3,840 / 2,674 808 / 3,803
> 56 CNTRLN OFFSET 52R f 15R 254L f 306R 494L / 20R
57 OBSTN CLNC SLOPE 21:1 1 2011 291 1 4141 2041 / 36:1
58 CLOSE-IN OBSTN NN NN NN
DECLARED DISTANCES
> 60 TAKE OFF RUN AVBL (TORA) I I ;
> 61 TAKE OFF DIST AVBL (TODA) 1 1 ;
> 62 ACLT STOP DIST AVBL (ASDA) 1 1 ;
> 63 LNDG DIST AVBL (LDA) I I J
[>) ARPT MGR PLEASE ADVISE FSS IN ITEM 86 WHEN CHANGES OCCUR TO ITEMS PRECEDED BY >
110 REMARKS
A 081 MIRL RY 12R/30L PRESET ON MED INTST WHEN ATCT CLSD, MIRL RY 12L/30R NOT AVBL WHEN ATCT C LSD - ACTVT MALSR RY 30L WHEN ATCT
CLSD - CTAF
A 110 THIS AIRPORT HAS BEEN SURVEYED BY THE NATIONAL GEQDETIC SURVEY
A110-01 DEER & MIGRATORY WATERFOWL ON & INVOF ARPT.
A110-02  (A23) RIGHT TFC RYS 12R & 30R DURG DALGT HRS WHEN ATCT CLSD
111 INSPECTOR: { S g 112 LAST INSP: 02/13/2003 113 LAST INFO REQ
FAA Form 5010-1 (5-91) SUPERSEDES PREVIOUS
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Sample Airport Grant Certification Compliance Checklist
AIRPORT GRANT ASSURANCE COMPLIANCE CERTIFICATION

| hereby certify that the below named airport is in compliance with all the terms and conditions of existing Federal
Aviation Administration Grants and other assumed federal obligations with regard to:

(Please check or initial each)
] Exclusive Rights Prohibition
Safe operation, control, and maintenance of airport facilities
Protection of approaches
Compatible land use

Availability of facility to all types, kinds and classes of aeronautical activity on fair and
reasonable terms without unjust discrimination.

An approved ALP/Exhibit “A” is on file with the FAA which reflects the current land use of the
airport.

Utilization of Surplus Property is proper.

Utilization of section 16/23/516 lands is proper.

Sale or disposal of property acquired under FAAP/ADAP/AIP.
Utilization and accounting of airport revenues is proper.

Fee and rental rate structures which are maintained will make the airport as self-sustaining as
possible.

Sponsor rights and powers are preserved.

O oogoo o Oo0gdao

To the best of my knowledge, the lease log reflects all major leases on the airport or airport
property.

(Airport) (Date)

(Signature)
Note: Please return this form to the airports district office:
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A GUIDE TO SPONSOR OBLIGATIONS

This guide provides information on various obligations by airport sponsors through federal
agreements and/or property conveyances. The obligations listed are those generally found in
agreement and conveyance documents. Sponsors should be aware, however, that older deeds
and agreements may contain obligations that are different from current standard assurances and
deed restrictions. Also, some agreements contain special conditions applicable only to that
airport. Therefore, the actual agreement or conveyance document itself should be reviewed to
determine the specific obligations that apply.

SOURCES OF OBLIGATIONS:

a. Grant agreements issued under the Federal Airport Act of 1946 (1946 Airport Act), the
Airport and Airway Development Act of 1970 (1970 Airport Act), and the Airport and Airway
Improvement Act of 1982 (AAIA).

b. Surplus airport property instruments of transfer, issued pursuant to section 13g of the
Surplus Property Act of 1944,

c. Deeds of conveyance issued under section 16 of the 1946 Airport Act, under section 23 of
the 1970 Airport Act, and under section 516 of the AAIA.

d. AP-4 agreements authorized by various acts between 1939 and 1944. (Note: All AP-4
agreements have expired; however, sponsors continue to be subject to the statutory exclusive
rights prohibition.)

e. Commitments in environmental documents prepared in accordance with current Federal
Aviation Administration requirements, which address the National Environmental Policy Act of
1969 (NEPA) and the AAIA.

f. Separate written agreements between the sponsor and the FAA, including settlement
agreements resulting from litigation.

OBLIGATIONS:

The following is a list of assurances and deed restrictions most commonly encountered in
compliance cases. Exceptions to the standard duration of the obligations in a grant agreement or
conveyance document are noted. “Standard” duration means:

(1) Grant agreements for development other than land purchase. Pavement and other
facilities built to FAA standards are designed to last at least 20 years, and the duration of
the obligation should generally be assumed to be 20 years. The duration may be shorter
for grants made exclusively for certain equipment, such as a vehicle, that clearly has a
useful life shorter than 20 years.
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(2) Grant agreements for land purchase. AIP grant agreements for purchase of land
provide that obligations do not expire, since the useful life of land does not end or
depreciate. However, FAAP and ADAP grants did not always contain this language, and
the grant documents should be reviewed to determine whether the obligations expire in
20 years or continue indefinitely. Also, grants to a private operator of a public-use
general aviation airport provide for a defined duration of the obligations attached to the
grant, and the grant documents should be reviewed to determine the actual obligations
that apply.

(3) Surplus property deeds and nonsurplus land conveyance documents. Documents
conveying federal land and property interests for airport use generally have no expiration
date, and obligations continue indefinitely until the sponsor is formally released from the
obligation by the FAA. Obligations run with the land and bind subsequent owners.

a. Exclusive Rights Prohibition:

(1) Applies to airports subject to: Any federal agreement or property conveyance.

(2) Obligation: To operate the airport without granting or permitting any exclusive right
to conduct any aeronautical activity at the airport. (Aeronautical activity is defined as
any activity which involves, makes possible, or is required for the operation of an
aircraft, or which contributes to or is required for the safety of such operations; i.e., air
taxi and charter operations, aircraft storage, sale of aviation fuel, etc.)

(3) Duration of obligation: For as long as the property is used as an airport.

b. Maintenance of the Airport:

(1) Applies to airports subject to: FAAP/ADAP/AIP agreements, surplus property,
conveyances, and certain section 16/13/516 conveyances.

(2) Obligation: To preserve and maintain the airport facilities in a safe and serviceable
condition. This applies to all facilities shown on the approved ALP which are dedicated
for aviation use, and includes facilities conveyed under the Surplus Property Act.

(3) Duration of obligation: Standard.

c. Operation of the Airport:

(1) Applies to airports subject to: FAA/ADAP/AIP agreements and surplus property
conveyances.

(2) Obligation: To operate the aeronautical and common use areas for the benefit of the
public and in a manner that will eliminate hazards to aircraft and persons.

(3) Duration of obligation: Standard.
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d. Protection of Approaches:

(1) Applies to airports subject to: FAAP/ADAP/AIP agreements and surplus property
conveyances.

(2) Obligation: To prevent, insofar as it is reasonably possible, the growth or
establishment of obstructions in the aerial approaches to the airport. (The term
“obstruction” refers to natural or man-made objects which penetrate the imaginary
surfaces as defined in FAR Part 77, or other appropriate citation applicable to the specific
agreement or conveyance document.)

(3) Duration of obligation: Standard.

e. Compatible Land Use:

(1) Applies to airports subject to: FAAP (after 1964)/ADAP/AIP agreements.

(2) Obligation: To take appropriate action, to the extent reasonable, to restrict the use of
lands in the vicinity of the airport to activities and purposes compatible with normal
airport operations.

(3) Duration of obligation: Standard.

f. Availability of Fair and Reasonable Terms:

(1) Applies to airports subject to: Any federal agreement or property conveyance.

(2) Obligation: To operate the airport for the use and benefit of the public to make it
available to all types, kinds, and classes of aeronautical activity on fair and reasonable
terms and without unjust discrimination.

(3) Duration of obligation: Twenty years from the date of execution for grant agreement
prior to 1964. For grants executed subsequent to the passage of the Civil Rights Act of
1964, the statutory requirement prohibiting discrimination remains in effect for as long as
the property is used as an airport. The obligation runs with the land for surplus property
and section 16/23/516 conveyances.

g. Adherence to the Airport Layout Plan:

(1) Applies to airports subject to: FAAP/ADAP/AIP agreements.

(2) Obligation: To develop, operate, and maintain the airport in accordance with the
latest approved airport layout plan. In addition, airport land depicted on the latest
property map (Exhibit “A”) cannot be disposed of or otherwise encumbered without prior
FAA approval.
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(3) Duration of obligation: Standard.

h. Utilization of Surplus Property:

(1) Applies to airports subject to: Surplus property conveyances.

(2) Obligation: Property conveyed under the Surplus Property Act must be used to
support the development, maintenance and operation of the airport. If not needed to
directly support an aviation use, such property must be available for use to produce
income for the airport. Such property may not be leased or rented at a discount or for
nominal consideration to subsidize nonairport objectives. Airport property cannot be
used, leased, sold, salvaged, or disposed of for other than for airport purposes without
FAA approval.

(3) Duration of obligation: Standard.

i. Utilization of Section 16/23/516 lands:

(1) Applies to airports subject to: Section 16/23/516 conveyances.

(2) Obligation: Property must be used for airport purposes; i.e., uses directly related to
the actual operation or the foreseeable aeronautical development of the airport.
Incidental use of the property must be approved by the FAA.

(3) Duration of obligation: Standard.

J. Sale or Other Disposal of Property Acquired Under FAAP/ADAP/AIP:

(1) Applies to airports subject to: FAAP/ADAP/AIP agreements.

(2) Obligation: To obtain FAA approval for the sale or other disposal of property
acquired under FAAP/ADAP/AIP, as well as approval for the use of any net proceeds
realized.

(3) Duration of obligation: Standard.

k. Utilization of Airport Revenue:

(1) Applies to airports subject to: Any federal agreement or property conveyance.

(2) Obligation: To use all airport revenues for the capital or operating costs of the
airport, the local airport system, or other local facilities which are owned or operated by
the owner or operator of the airport, and directly related to the actual air transportation of
passengers or property.
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(3) Duration of obligation: Standard for grants and conveyances executed prior to
October 1, 1996. For airports receiving assistance on or after that date, the obligation
continues as long as the facility is used as a public-use airport.

(4) Special Conditions Affecting Noise Land and Future Aeronautical Use Land:

Apply interim revenue derived from noise land or future aeronautical use land to projects
eligible for grants under the AIP. This income may not be used for the matching share of
any grant.

I. National Emergency Use Provision:

(1) Applies to airports subject to: Surplus property conveyances (where sponsor not
released from this clause.)

(2) Obligation: That during any war or national emergency, the government has the right
of exclusive possession and control of the airport.

(3) Duration of Obligation: Runs with the land (unless released from this clause by the
FAA, with concurrence of the Department of Defense.)

m. Fee and Rental Structure:

(1) Applies to airports subject to: FAAP/ADAP/AIP agreements.

(2) Obligation: To maintain a fee and rental structure of the facilities and services being
provided the airport users which will make the airport as self-sustaining as possible.
(Note: Fair and reasonable for aeronautical activities and fair market value for
nonaeronautical activities.)

(3) Duration of obligation: Standard.

n. Preserving Rights and Powers:

(1) Applies to airports subject to: FAAP/ADAP/AIP agreements.

(2) Obligation: To not enter into any transaction which would operate to deprive it of any
of the rights and powers necessary to perform any or all of the sponsor assurances
without FAA approval, and to act promptly to acquire, extinguish or modify any
outstanding rights or claims of right of others which would interfere with such
performance by the sponsor. To not dispose of or encumber its title or other interests in
the site and facilities for the duration of the terms, conditions, and assurances in the grant
agreement without FAA approval.

(3) Duration of Obligation: Standard.
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0. Environmental Requirements: The AAIA requires that for certain types of project, an
environment review be conducted. The review can take the form of either an
environmental assessment or an environmental impact statement. These environmental
documents often contain commitments related to mitigation of environmental impacts.
FAA approval of environmental documents containing such commitments has the effect
of requiring that these commitments be fulfilled before FAA grant issuance or as part of
the grant.

p. Other Obligations: The above obligations represent the more important obligations
assumed by an airport sponsor. Other obligations that may be found in grant agreements
include:

-Use of Government Aircraft

-Land for Federal Facilities

-Standard Accounting Systems
-Reports and Inspections
-Consultation with Users

-Terminal Development Prerequisites
-Construction Inspection and Approval
-Minimum Wage Rates

-Veterans Preference

-Audits, Audit Reports and Record Keeping Requirement
-Local Approval

-Civil Rights

-Construction Accomplishment
-Planning Projects

-Good Title

-Sponsor Fund Availability
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SAMPLE LEASE LOG
AREA
LESSEE LEASE DATE TERM (Acres / RENTAL
Sq. Ft.)

Lease rates based on fair market value?

All airport revenue credited to airport account?
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Chapter 3. Federal Obligations from Property Conveyances

3.1. Introduction. This chapter discusses the various types of agreements that the federal
government has used to transfer personal and real property to airport sponsors. The types of
This chapter also

transfers include surplus property and nonsurplus property agreements.

discusses the sponsor’s federal obligations
under the various types of transfers, the duration
of the associated federal obligations, and the
need for FAA airports district offices (ADOSs)
and regional airports divisions to review the
specific transfer document when assessing
sponsor federal obligations.

In general, property agreements require the
sponsor to:

e Maintain the airport in good and serviceable
condition,

e Use specific lands approved by the FAA for
nonaeronautical use to generate revenue to
support the airport’s aviation needs,

e Operate the airport in the public interest, and

e Ensure there is no grant of an exclusive right
for any aeronautical purpose or use.

It is the responsibility of the ADOs and regional
airports divisions to:

e Ensure that the sponsors operate and
maintain their airports in accordance with
the transfer agreements,

e Evaluate sponsor requests for release, and

e Release qualifying property from sponsor
federal obligations only when appropriate.

In addition to any airport-specific federal
obligations, surplus and nonsurplus property
federal obligations will, for the most part, mirror
language found today in most grant agreements
with respect to the basic compliance
requirements, i.e., exclusive rights, reasonable
access, and unjustly discriminatory treatment.
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After World War Il, most of the property
conveyance instruments issued by the War Assets
Administration (WAA) and General Services
Administration (GSA) that conveyed real property
contained provisions obligating the sponsor to
operate and maintain the entire airport where the
property is located, regardless of the amount of
property conveyed. Real property conveyances
include buildings and hangars such as the ones
shown above at the Van Nuys Airport in
California.  The massive expansion of civil
aviation in the U.S. after the war was due not only
to technological advances in aviation, illustrated
below by a Lockheed Constellation, but also by the
large number of former military bases transferred
to civilian use. (Photos: FAA).
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3.2. Background. Prior to the enactment of Public Law (P.L.) No. 80-289 in 1947, all surplus
property conveyance instruments were issued under the Surplus Property Act of 1944 (Surplus
Property Act). As later amended, the Surplus Property Act was codified at 49 United States
Code (U.S.C.) 88 47151-47153. The Surplus Property Act was the primary legislative effort by
the U.S. Government to dispose of excess military equipment and infrastructure as World War 11
was coming to an end. The Surplus Property Act authorizes the conversion of surplus military
airports to civilian public use airports. The FAA recommends to the General Services
Administration (GSA) which property should be transferred for airport purposes to public
agencies. Prior to 1958, the Civil Aeronautics Authority (CAA) made these recommendations.
Neither the FAA nor the federal government owns the properties in question once they are
transferred.

The ownership of such
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conveyance, the responsible
government entity issued a declaration
of surplus real property. For surplus
airport properties conveyed under this
authority, the WAA established certain
terms and conditions and prescribed
them in Regulation 16.4 A copy of
regulation 16 is provided as Appendix I Al L
of this Order, Surplus Property
Administration (SPA) Regulation 16.

Public Law (P.L.) No. 80-289, adopted
in 1947, amended the 1944 Surplus
Property Act to authorize the
Administrator of the WAA (and later
GSA) to convey to any state, political
subdivision, municipality, or tax-
supported institution surplus federally
owned real and personal property for
airport purposes without monetary
consideration to the United States.

The FAA takes the position that each conveyance of
revenue-production property obligates the public-agency
recipient to use the revenues generated by the

These conveyances of surplus propert X .
y P property nonaeronautical use of the property for the operation,

are subject to the terms, conditions,
reservations, and restrictions prescribed
in the instruments of conveyance. In
other words, the properties were
conveyed with strings attached, which
are the sponsor’s federal obligations.

maintenance, or development of the airport. Consequently,
if the property conveyed has been determined by the GSA
with FAA concurrence) to be used for revenue-production
purposes, the airport sponsor must use the revenue
generated by the property for airport purposes by
depositing the revenues into an airport fund designated for
airport use. (Photo: FAA)

Conveyances of surplus property are subject to the terms,
conditions, reservations, and restrictions prescribed in the
instruments of conveyance. In other words, the properties
were conveyed with strings attached, which are the sponsor’s
federal obligations.

3.4. Nonairport Property. Prior to the amendment of the Surplus Property Act by P.L. No.
80-289, the WAA took the position that it had no authority to convey to public agencies any
property other than that which had been, and was intended to be, used solely for the operation
and maintenance of an airport. This precluded the transfer of some types of buildings, facilities,

4 Note: Regulation 16 from the Surplus Property Act is different from section 16 of the Federal Airport Act of
1946.
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and other nonairport properties comprising parts of surplus military air bases formerly operated
by the federal government.

Each conveyance of revenue-production property federally
obligates the public agency recipient to use the revenue
generated by the property for the operation, maintenance,
or development of the airport

3.5. The Use of Property for Revenue Production. P.L. No. 80-289 specifically authorized the
GSA to transfer such surplus nonairport property as needed to develop sources of revenue from
nonaeronautical commercial businesses at a public use airport. This essentially became the point
at which the FAA began tracing the requirement to use airport property for aeronautical
purposes. If the property is not used for aeronautical purposes directly, the property must be
used to generate revenue for the benefit of the airport consistent with FAA’s Policy and
Procedures Concerning the Use of Airport Revenue, 64 Fed. Reg. 7696, February 16, 1999
(Revenue Use Policy). The FAA must approve the use for nonaeronautical purposes before such
use is allowed.

As a precondition to a land conveyance, the WAA and later the GSA, needed to determine that
such surplus nonairport property was needed by the airport and would be used as a source of
revenue to defray the cost of operation, maintenance, and development of the public use airport.
Originally, the GSA conveyance instrument made no distinction between federal obligations
imposed on property conveyed for aeronautical use and those imposed on property conveyed for
nonaeronautical, revenue-production purposes.

Each federal conveyance of revenue production property obligates the public-agency sponsor to
use the revenue generated by the nonaeronautical use for the operation, maintenance, or
development of the airport. Consequently, if the property conveyed has been determined by the
GSA, with FAA concurrence, to be used for revenue-production purposes, the airport sponsor
must use the revenue generated by the property for airport purposes by depositing the revenues
in an airport fund designated for airport use. This is true even if the property is not specifically
identified as revenue producing in the conveyance instrument.

3.6. Highest and Best Use and Suitability for Airport Use. In order for any surplus real or
personal property to be transferred, the FAA must determine that it is essential, suitable, or
desirable for the development, improvement, operation, or maintenance of a public airport. This
includes real property needed to develop sources of revenue from nonaeronautical commercial
businesses at a public airport. (See 49 U.S.C. 8§ 47151(a).)

Highest and best use has been defined — when appraising the market value of real property — as
the “reasonably probable and legal use of property that is physically possible, appropriately
supported, and financiallx feasible, and that results in the highest value.” (See Dictionary of
Real Estate Appraisal, 4" Edition, Appraisal Institute.) The Department of Justice’s Uniform
Appraisal Standards for Federal Land Acquisition relies on Olson v. United States, 292 U.S.
246.255 (1934). See also Bloom Company v. Patterson, 98 U.S. 403.408 (1878) for its definition
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of highest and best use. “The highest and most profitable use for which the property is adaptable
and needed or likely to be needed in the reasonably near future.” The highest and best use must
be based on:

e the economic potential of the property,
e qualitative values (social or environmental) of the property, and

e use factors affecting land use (e.g., zoning, physical characteristics, private and public
uses in the vicinity, neighboring improvements, utility services, access, roads, location,
and environmental and historical considerations).

It is the task of an appraiser to evaluate competing land uses and determine the “highest and
best” use of the land and appraise the fair market value of the property at its “highest and best”
use based on sales of property that sold and were used at that same “highest and best” use. Any
"highest and best use" determination should consider the probability of achieving such use and
should not be speculative.

3.7. Types of Conveyance Instruments for Surplus Property. The federal government has
used three basic instruments to transfer ownership of federally owned surplus property for public
use airport purposes:

a. The WAA instrument prescribed in Regulation 16 conveyed surplus real property for public
use airport purposes prior to the amendment of the Surplus Property Act of 1944 by P.L. No.
80-289.

b. The GSA real property instrument issued under P.L. No. 80-289 conveyed surplus real
property, or a combination of surplus real and airport-related personal property, for public use
airport purposes.

c. The GSA personal property instrument issued under P.L. No. 80-289 conveyed only surplus
airport-related personal property for public use airport purposes.

Each instrument of conveyance of surplus property for
public use airport purposes sets forth the particular rights
retained by the federal government and the specific federal

obligations assumed by the airport sponsor following the
transfer of ownership.

d. Each federal instrument of conveyance of surplus property for public use airport purposes,
regardless of its form or format, sets forth the particular rights retained by the federal
government and the specific federal obligations assumed by the airport sponsor following the
transfer of ownership.
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3.8. Sponsor Federal Obligations for Surplus Property. A conveyance document sometimes
may contain one or more special conditions. Special conditions are in addition to the conditions
required by the Surplus Property Act. Also, at different times, the WAA and the GSA may have
used different wording of the statute or a requirement in their various types of property
conveyance instruments.

a. War Assets Administration Regulation 16 Conveyance. Instruments of conveyance, also
known as instruments of disposal, issued under WAA Regulation 16 are not consistently
uniform. One common variation in WAA conveyance instruments is the provision relating to
joint military use of the airport. Some WAA property conveyance instruments give the federal
government the right to unlimited use of the airport by federally owned aircraft without charge.
Others stipulate that the use by federally owned aircraft may not exceed a specified percentage of
the capacity of the airport if such use interferes with other authorized uses. Regulation 16
conveyances are typically the most restrictive. In some cases, they incorporate reversion clauses
(see chapter 23 of this Order, Reversions of Airport Property). Regulation 16 properties must be
operated for public airport purposes. Property, as well as structures, cannot be used for any
other purposes — including revenue-producing, manufacturing, or industrial purposes — without
FAA concurrence (release). (For additional Regulation 16 information, see Appendix | of this
Order, SPA Reg. 16.)

b. GSA Public Law No. 80-289 Conveyance. Instruments of conveyance under P.L. No. 80-
289 issued by the GSA are generally similar in form and content. In some cases, however,
certain terms and conditions may be different. Therefore the actual obligating documents must
be reviewed in the initial phase of an investigation.

c. Operation of the Entire Airport. Most of the property conveyance instruments issued by the
WAA and GSA that conveyed real and airport-related personal property contain provisions
obligating the sponsor to operate and maintain the entire airport where the property is located,
regardless of the amount of property conveyed.

d. National Emergency Use. Practically all WAA and GSA conveyance instruments
transferring ownership of surplus real and airport-related personal property to airport sponsors
for public use airport purposes contain the National Emergency Use Provision (NEUP) under
which the United States has the right to make exclusive or joint use of the airport, or any portion
thereof, during a war or national emergency. This has actually happened several times since
World War Il, particularly after the United States’ involvement in the Korean War began in
1951. Two examples of airports that were reactivated are Sanford, Florida, and Brown Field,
California. However, while the authorizing statutes require this provision to be included in all
such conveyance instruments, it has been discovered that the NEUP was omitted from a few
conveyance instruments issued by WAA and GSA. (For additional information, refer to
chapter 22 of this Order, Releases from Federal Obligations.)

e. NEUP Case Study: Sanford Naval Air Station. The City of Sanford is located in the
northwestern portion of Seminole County, approximately 16 nautical miles (or 18 statute miles)
northeast of Orlando, Florida. The Orlando Sanford Airport is located in the southeastern
portion of the City of Sanford. The Airport began its history prior to the 1940s as an 865-acre
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airport equipped with two runways. On June 11, 1942, the City of Sanford deeded the airport to
the U.S. Navy and the airport became a Naval Air Station. The Navy acquired an additional 615
acres of land for the station and immediately began construction of its facilities. The majority of
these facilities are still present at the airport today. Some of these facilities currently serve as
storage hangars. In 1943, active flight operations began at the Naval Air Station; the station
served as a fighter and dive-bomber training base. Following World War II, the Naval Air
Station was decommissioned. The City of Sanford reacquired the land and the facility, now
known as the Orlando Sanford Airport. After the Korean War began in 1951, the Navy once
again acquired the airport and purchased an additional 164 acres, bringing the total acreage of the
airport to 1,644. The airport operated as a training base for fighter, attack, and reconnaissance
aircraft until it closed in June of 1968. The City of Sanford realized that closing the base would
pose an economic threat to the local economy. In an effort to limit this threat, the City
negotiated with the federal government for the property purchase. It was ultimately purchased
for the sum of $1.00. This case study illustrates the U.S. Government exercising its option to
reactivate a former military facility in case of national need.

3.9. Duration of Surplus Property Federal Obligations. The duration of the federal
obligations assumed by airport sponsors for surplus federal property depends on the type of
property conveyed.

a. Real Property. The federal obligations set forth in surplus airport property conveyance
instruments (except those conveying only personal property) provide that the covenants assumed
by the sponsor regarding the use, operation, and maintenance of the airport and the property
transferred shall be deemed to run with the land. This means that subsequent owners or
successors of the land would be subject to the covenants. Accordingly, such covenants continue
in full force and effect until released under the Surplus Property Act, as amended. (See 49
U.S.C. §47153.)

b. Personal Property. In most cases, conveyance instruments transferring ownership of surplus
real property also convey airport-related personal property. Accountability for the personal
property conveyed in this manner is for its useful life not to exceed one year.

c. Trade-in of Personal Property. Airport sponsors may dispose of conveyed personal property
that has outlived its useful life. If the sponsor uses such property for trade-in on new equipment,
the FAA will not hold that sponsor accountable for that new equipment.

3.10. Airport Sponsor Compliance. In order to identify the specific federal obligations
assumed by a nonfederal public agency in accepting surplus federal property conveyed for public
use airport purposes, the office assessing the compliance status of a federally obligated airport
sponsor must consult the actual surplus property conveyance instruments.

a. FAA Order 5150.2A, Federal Surplus Property for Public Airport Purposes,
September 19, 1972, provides detailed guidance on FAA participation in the conveyance of
surplus federal property by the GSA for public airport purposes.
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b. FAA Order 5250.2, Applicability of Exclusive Rights Provisions of Public Law 80-289 to
Previously Obligated Public Airports, issued March 29, 1965, provides detailed guidance on
exclusive rights prohibitions. It discusses when an exclusive rights prohibition would apply to
an airport sponsor formerly obligated under a Federal Aid to Airports Program (FAAP) grant
agreement (1946-1970) and subsequently obligated by accepting surplus property conveyed
under P.L. No. 80-289.

3.11. Nonsurplus Federal Land Conveyances. Federally owned or controlled land that is not
surplus (not in excess of federal needs) may be conveyed for airport purposes under the authority
contained in section 516 of the Airport and Airway Improvement Act of 1982 (AAIA). (See 49
U.S.C. § 47125 for current provision.) Prior to the effective date of the AAIA, similar authority
existed in section 16 of the Federal Airport Act of 1946 and section 23 of the Airport and Airway
Development Act of 1970 (1970 Airport Act). There are many instances where a government
entity, such as the Department of Interior’s (DOI) Bureau of Land Management (BLM) agreed to
convey nonsurplus land
for public use, including
use as an airport. This is
particularly common in
the western states. FAA
records indicate that
about 170 airports have
benefited from
nonsurplus conveyances.
Unlike surplus land, the
federal government may
not transfer this
nonsurplus land for the
specific  purpose  of
revenue production.

3.12. Land Conveyance
Federal Obligations.
Instruments of
conveyance transferring
ownership of nonsurplus
federal land issued under
sections 16, 23, 516 or
under 49 U.S.C. § 47125
impose upon the airport

FAA works with the Department of Defense (Army, Air Force, and Navy), as
h well as local civil airport sponsors to convert military airfields to civil use. The
sponsor certain federal  agency also works with the General Services Administration (GSA) on airport
obligations regarding the  property disposals. Currently, the FAA is working with local communities to
use of the lands convert several military airfields to civil airports. (See Appendix J of this

conveyed. There are Order, DoD Base Realignment and Closure (BRAC) f(_Jr listing (_)f_ airports.)

diti d The FAA manages surplus property transfers for airports, military base
terms, co_n Iuons, . an conversions, and the promotion of joint use of existing military air bases. The
covenants included in the  Faa also administers the Military Airport Program (MAP). (Photo: National
property conveyance  Archives)
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instruments, deeds, or quitclaim instruments. These terms include requirements that:

a. The airport sponsor will use the conveyed property for airport purposes and will develop that
property for airport purposes within one year or as set forth in the conveyance instrument, deed,
or quitclaim instrument.

b. The airport sponsor will operate the airport, together with its appurtenant areas, buildings, and
facilities regardless of whether they are on the land being conveyed, as a public use airport on
fair and reasonable terms and without unjust discrimination.

c. The airport sponsor will not grant or permit any exclusive right in the operation and use of the
airport, together with its appurtenant areas, buildings, and facilities regardless of whether they
are on the land being conveyed, as required by section 303 of the Federal Aviation Act of 1938,
as amended, and section 308(a) of the Federal Aviation Act of 1958 (FAA Act), as amended.

d. Any subsequent transfer of the conveyed property interest to another nonfederal public entity
will be subject to the terms, conditions, and covenants set forth in the original instrument of
conveyance.

e. In the event of a breach of any term, condition, or covenant contained in the conveyance
instrument, the airport sponsor will, on demand, take such action as required to transfer
ownership of the conveyed premises to the U.S. Government.

f. All or any part of the property interest conveyed under section 16 shall automatically revert to
the U.S. Government (through the GSA for assignment) in the event that the land in question is
not developed for airport purposes or used in a manner consistent with the terms of the
conveyance.

3.13. Bureau of Land Management. Many airports in the western states are located on public
land. The Bureau of Land Management (BLM) has statutory authority in the Airport Act of
1928 to lease up to 2,560 acres of public lands for use as a public airport.

Under the AAIA, the BLM may continue to convey, subject to reversion, lands to a public
agency for an airport. As of 2000, the BLM had 84 active airport leases and had made 33 airport
grants. These leases are located near small towns, mining operations, and ranches. Local
governments hold many of these leases. The FAA is involved in the approval of these leases and
conveyances.

3.14. Federal Obligations Imposed by Other Government Agencies. In some instances, the
government agency issuing the conveyance instrument may impose special conditions or federal
obligations. Therefore, consult the particular deed by which the lands were conveyed to
determine all the conditions and covenants.

3.15. Duration of Nonsurplus Federal Obligations. Terms, conditions, covenants, and other

federally obligating provisions in conveyance instruments issued under sections 16, 23, and 516
remain in force and effect as long as the land is held by a nonfederal public agency, its
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successors, or assignees. Sections 16, 23, 516, and 49 U.S.C. § 47125 do not expressly provide
for authority to release property transferred under those sections. Congress, through special
legislation, can authorize the FAA to grant a release from the federal obligations associated with
these sections. In addition, they may — with the approval of the controlling federal agency — be
amended or modified to provide for a greater or lesser property interest as dictated by the needs
of the airport: e.g. change from easement, right-of-way, or permit to fee, or vice versa.

Nonsurplus federal land conveyance instruments issued
under sections 16, 23, and 516 provide for reversion to the
U.S. Government in the event the lands are not developed,

or cease to be used, for airport purposes.

3.16. Reversion Provisions. Nonsurplus federal land conveyance instruments issued under
sections 16, 23, and 516 provide for reversion to the U.S. Government in the event the lands are
not developed, or cease to be used, for airport purposes. If the land conveyed under sections 16,
23, and 516 is no longer used or needed for any airport purpose, the FAA must invoke the
reversion provision in accordance with the terms of the deed unless the airport sponsor willingly
agrees to reversion of the property voluntarily. (See chapter 23 of this Order, Reversions of
Airport Property, for additional details on reversions.)

a. Section 16 Conveyances. The Federal Airport Act of 1946 required that conveyances of
nonsurplus federal land under section 16 be subject to the condition that, if the land is not
developed as an airport or ceases to be used for airport purposes, the property interest conveyed
shall automatically revert to the U.S. Government.

b. Section 23/516 Conveyances. Conveyance instruments issued under section 23 of the 1970
Airport Act or section 516 of the AIAA do not contain the automatic property reversion
requirement contained in conveyance instruments issued under section 16. They do, however,
provide the Secretary of Transportation the option of reverting nonsurplus federal land
undeveloped or not used for airport purposes by the airport sponsor. The Secretary has assigned
this discretionary authority to the FAA Administrator. The Administrator will decide, on behalf
of the U.S. Government, whether to recover title to all or any part of the property interests
conveyed.

3.17. Airport Sponsor Compliance. The range of terms, conditions, and covenants contained in
the instruments of nonsurplus property conveyance under sections 16, 23, and 516, can have
significant differences. There are variations of nonsurplus conveyance federal obligations
because of different authorizing legislation, amendments over time, as well as special conditions
and obligations imposed by the conveying federal agency in response to airport-specific
circumstances. Therefore, in assessing an airport sponsor's compliance status, the FAA must
review each instrument of nonsurplus federal property conveyance under sections 16, 23, and
516 entered into by the airport sponsor. For a more detailed discussion, refer to the following
document:
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a. FAA Order 5170.1, Transfer of Federal Lands, section 23 of the Airport and Airway
Development Act of 1970, issued March 18, 1977, provides detailed guidance for FAA in
reviewing and processing applications by nonfederal public agencies to receive federally owned
land conveyed for the development, improvement, or future use of a public airport. Although the
title reflects section 23, the document contains guidance for section 16 and 516 conveyances as
well.

3.18. The AP-4 Land Agreements. Federal legislation enacted between 1939 and 1944
authorized the Development of Landing Areas for National Defense (DLAND) and the
Development of Civil Landing Areas (DCLA) programs. The Work Project Administration and
the CAA jointly administered the DLAND programs. In general, under these two federal
programs (DLAND and DCLA), existing publicly owned airports were transferred to the federal
government for development and use at its discretion, subject to the terms and conditions of an
instrument known as an AP-4 Agreement. The AP-4 Agreement contained the applicable federal
obligations. After considering the types of improvements, design standards, construction
methods, and normal deterioration, the FAA has administratively determined that the useful life
of all improvements on airports subject to AP-4 Agreements has expired. Termination of an AP-
4 Agreement relieved the airport sponsor only of the contractual federal obligations imposed in
the agreement. The sponsor remains subject to the exclusive rights prohibition for as long as the
airport is operated as an airport.

3.19. Base Conversion and Surplus Property. The FAA works with the Department of
Defense (DoD) (the Army, Air Force, and Navy) and local civil airport sponsors to convert
military airfields to civil use. The
agency also works with the GSA on
airport property disposals under the
Surplus Property Act, as amended.
(See 49 U.S.C. § 47151, et seq.).
(See Appendix J of this Order, DoD
Base Realignment and Closure
(BRAC), for a listing of air bases
converted from military to civil use
under the BRAC laws.) The FAA
manages surplus property transfers
for  airports,  military  base
conversions, and the promotion of
joint use of existing military air
bases. A sample of a recent surplus
property conveyance or deed is
provided in Appendix V of this
Order, Sample Deed of

FAA also works with the various Department of Defense (DoD)
military departments on the joint use of existing military airports
Conveyance. The FAA also when a civil sponsor wants to use the military airfield. (Photo:
administers the Military Airport USAF)
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Program (MAP).5 The MAP provides financial assistance to the civilian sponsors who are
converting, or have already converted, military airfields to civilian or joint military/civilian use.
To aid in this process, MAP grants may be used for projects not generally funded by the Airport
Improvement Program (AIP), such as buildings, rehabilitating surface parking lots, fuel farms,
hangars, utility systems, access roads, and cargo buildings.

3.20. Joint Civilian/Military Use (Joint Use) Airports. FAA also works with the various
Department of Defense (DoD) military departments on the joint use of existing military airports
when a civil sponsor wants to use the military airfield. It is noted however, that the term joint
use is also used in situations addressing military use of civilian airports. (See Appendix J-1 of
this Order for Air National Guard Pamphlet 32-1001, 8 April 2003 entitled Airport Joint Use
Agreements for Military Use of Civilian Airfields.)

There are three types of agreements under which the government has the right to joint use of
airport facilities, either with or without charge.

a. Grant Agreements. The sponsor's assurances, which accompany the project application,
provide that all facilities of the airport developed with federal aid and all those usable for the
landing and taking off of aircraft will be available to the United States at all times without charge
for use by government aircraft in common with others. However, the assurances provide that if
such use is deemed substantial, a reasonable share of the cost of operating and maintaining the
facilities used, in proportion to the use, may be charged. Substantial use is defined in the
assurances as: (1) five or more government aircraft are regularly based at the airport or on land
adjacent thereto; or (2) the total number of calendar month operations (counting each landing and
each takeoff as a separate operation) of government aircraft is 300 or more; or (3) the gross
accumulative weight of government aircraft using the airport in a calendar month (the total
operations of government aircraft multiplied by gross certified weights of such aircraft) is in
excess of five million pounds.

b. P.L. No. 80-289. Surplus Airport Property Instruments of Transfer issued under P.L. No. 80-
289 provide that "The United States shall at all times have the right to make nonexclusive use of
the landing area (runways, taxiways and aprons) of the airport without charge, except that such
use may be limited as may be determined at any time by the Administrator of FAA to be
necessary to prevent undue interference with use by other authorized aircraft and provide further
that the United States shall be obligated to pay for any damage caused by its use, and if the use is
substantial, to contribute a reasonable share of the cost of maintaining and operating the landing
area, in proportion to such use.” For guidance on substantial use, see (a) above.

’ Under 49 U.S.C. § 47118, the Secretary can designate up to 15 current or former military airports for inclusion in
the Military Airport Program (MAP). These general aviation, commercial service, or reliever airports can receive
grants for projects necessary to convert the airports to civilian use or to reduce congestion, including grants for
projects not generally funded by the Airport Improvement Program (AIP).
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c. Regulation 16 Transfer.
Surplus  Airport  Property
Instruments of Transfer issued
under WAA Regulation 16 (i.e.,
prior to the effective date of
P.L. No. 80-289) provide that
the government shall at all
times have the right to use the
airport in common with others
provided that such use may be
limited as determined by the
FAA Administrator to be
necessary to prevent
interference with use by other
authorized aircraft, so long as
such limitation does not restrict

government use to less than 25
percent (25%) of the capacity of FAA Order 5170.1, Transfer of Federal Lands, Section 23 of the
the airport. These instruments ALrport ﬁnd Airway Developm:antdAcg of 197r(]), provides gléidﬁncelz fog
. when other U.S. Government land adjoins the airport and that lan
of transfer further prov_lde that is requested for incorporation into the airport. For instance, an
government use of the airport to easement interest should be requested as necessary to protect the
this extent shall be without airport. A typical example would be to protect the aerial approaches
charge of any nature other than to the airport by preventing obstructions from being erected. (Photo:

payment for any damage USGS)
caused.

d. Negotiation Regarding Charges. In all cases where the airport owner proposes to charge the
government for use of the airport under the joint-use provision, negotiations should be between
the airport owner and the government agency or agencies using that airport.

3.21. Environmental Issues Related to Land Conveyances.

a. The airport sponsor should normally prepare an environmental assessment (EA) in accordance
with the applicable sections of the most current version of FAA Order 5050.4 National
Environmental Policy Act (NEPA) Implementing Instructions for Airport Actions. The FAA
must then independently evaluate the EA and take responsibility for its scope and content.
Generally, an EA is not required if the use of the land falls within the scope of the section in
FAA Order 5050.4 covering categorical exclusions, also known as “CATEXs.” The FAA

responsible official6 shall consult with the federal agency controlling the land to assure that
environmental documentation meets the needs of the controlling agency as well as of the FAA.
If an environmental impact statement (EIS) is required, the airport sponsor shall not prepare it.
Instead, the FAA may act as either joint lead agency with the controlling agency or as a

Responsible Official. This is an FAA employee designated with overall responsibility to furnish guidance and
participate in the preparation of environmental impact statements, to evaluate the statements, and to take
responsibility for the scope and content of the statements.
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cooperating agency with jurisdiction by law. The FAA may request further information from the
sponsor in order to complete the EIS.

b. The FAA may include environmental mitigation measures as covenants in the deed that
transfers the land.

c. Public agencies may receive surplus property for public airport purposes. FAA's involvement
in such process is set forth in FAA Order 5150.2A, Federal Surplus Property for Public Airport
Purposes. The GSA has primary responsibility for disposition of surplus federally owned or
controlled property and, therefore, is the lead agency in meeting the requirements of NEPA.
However, FAA has a key role in making recommendations to7 GSA regarding the suitability and

amount of property considered necessary for airport purposes.

3.22. through 3.25. reserved.

7 For additional information, see the current version of FAA Order 5010.4, Airport Environmental Handbook.
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Sample Surplus Property Conveyance - Page 1

LUITCLATY DETD

PRI £

THIS IIUBNTURE, made thiw /7 4{day 6f HLlAL--1848,
between THE UNITED STATES OF AMERIGK, acting by ang Lhrowgh She WAR
ASSEIE ADMINISTRAT(R, under and pureusnt Lo Heorganization Plasa Cne
of 1947 (12 FeRe £554), and the powsrs and autbority conteined in
the provisions of vhe Surplus Froperty Aot of 1944 [58 Stat. 785},
as amsnded, snd spplicsble rulss, regulstions, spd srders, GRANTOR,
and PINAL COUNTY, ® body corporete and politie under the lews of
the Stese of Arironm, mebing by end throwgh 1ts BOARD OF SUTERVISORE,
GRANTLE

: WITHESSETH: Thet the gsid GHANTCR, for end in consider=-
tion of the essumption by the GRANTEE of all %he obligations and
tgitaking subject %o certein reservations, restricticns, and con-
ditiors end i%sloovonant ts sbide by wnd apgreement to certain gbher
regervationeg, restrictions, and comditions, ell es set out hereinafter,
hes remised, reloaged, and forever guiteclmimed, end by these pressnts
dogs vemise, relesse, and forever quitelsim unte the zaid GHANIER,
its muccessors, and assigng, under and aubjest to the reservations,
restrictions, and conditions, exceptionsg,; end ressrvation of Plasslon-
sbie materiels snd rights hereinafter set out, all its rizht, titie,
and irterest in the following described preperiy situsted in the
County of Final, Stete of Arizons, to wits

T

ALl of Sections 32 and 33; the South Half of the South
Helf (S% S%} of Bection 26; *he South Half of ths South
Hall (8% Sz) of Saction 29; the North Helfl (K%} of Bection
34; the Forth Half of the South Half (N} 8%) of Section
34, in Township 10 South, Renge 10 Dsat, Bila and Salt
River Dase mmd Meridian, contalning 2080 acres more or
loas. i

TCGETESR WITE ell bulldings, struchures, and imoreovements
located therson, and that certein personsl property set
forth in Schedule "A" ennexed hereto and made a part
nergofl as though fully set forth hersat.

The above described promises are trsnsferred subject 4o
all exiszting eassments for rusds, highways, public utilities,
railwavs, and plpelines.

il

Thet certein eir-space sefety roning restriction (avipation
ensament ) sstsbllshed by mgreament dated 23 July 1942,
signed by Folk Yut, Demetrio F. Lopee;, Hes B, Aguirre, and
Anite Apuirre in considersbtion of ome dollar {$1.00) peid
to thom by the United States of Americs, effsoting &he )
following deseribed proparties to wit:

The Southeest Quartsr of the Southwsst Quarter (SRISVE
apd the South Helf of the Southsast Guarter (S%SE%), of Secticn Thirg
Tovmphip Ten {10) South, Renpe Ten {10} Eest, of the Gila '
end Salt Eiver Beme apd Feridian; end the Southwsst Quarter

of the Southwsst Quarter (SWESWr) of Sestion Thirty-live

{35}, Tomnzhlp Ten (10) South, Range Ten(l0) Tast, and the

Yorthesst Guartesr of the Southwsst Guerier (NB}SW%), and
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the Southeast Qusrter (3B%) of Seoticn Thirty-stx (38,
Tovmship Ten (10) South, Konpe Mins {2) Bast, of the Gila
and Salt Biver Bess and Meridian, Pimal Couwmty, Arizons,

iy

Thet certain eir-spsce safety soming resiriction (avigeiien
srsement) esteblished by spreement doted B3, July, 1842,
glgned by Clerenge W. George, Delsy Gesrge, T. Je Smith,
and Jenmie Smith in consideration of one dollsr [$L.00}
peid to thew by the United States of Americs saffseting-the
Zollewing described properiles, To witd

Thoge certein porticsns of Sootions Wime {9) and Sixtesn
{16), in lowaship Elsven (11} South, Renge Ten (10) Enst,
of Ths Gile and Salt Hiver Base snd Meridiar, Pima Coudty,
Ariponte

v

Thet ceriein sir-space safety zoning restriotion {awigation.
sasement) established by agreement dated 24, July, 1942,
#ipned by the State Land Department of the State of Arizone
in consideraticn of one doller (41,00) paid to the Stats of
Arizone by the United Stetes of America, sffecting the follew
ime described propsriies to wit:

Those certeln portions of Sestions 16, 17, 12, 20, 21, 26,
27, 28, 2%, 30, 31, 34 and 35, Yownship Ten (10) South,
Renge Ten {10) East, and of Seotions 24 snd 38, Towaship
Tan (I0) South, Henge Fixe (8) East, and of Seoticn (me
{1), Towaship Bleven {11} South, Renge Hime {(9) Bast, and
of Bections 4, 5, 6 and 17, Township Blsvan {11) South,
Rance Ten (10) East, of the Gils and Selt Eiver Pase and
Heridian. :

¥

Thet eertein sir-gpace sefoty zoning restriotiocrn (svigstion
ongemont ) ssSablished for the perics of the presens Var
pilue eix {6) months by spreement deted 15, Cotober, 1942,
signed by the Corterc Ferms Company, an Ardizens sorporetion,
id congideretion ¢f one dollar (41,00} pald to it by %he
United Staves of Americe, sffecting the follawing daseribed
property, to wit: e

Those eertsin porticns of Seotions 1, 2, &, 10, 11 end 14,
Tewnship 11 South, Range 10 Hest, Flws Coonty, Arizone, of
the Gllo end Selt River Easze mnd Meridiama

EXCEFIING , QOWZVER, from this conveysnce sll =ight, title,
end interest in =nd to &ll proparty in the nature of sguipment, furnigh-
ings, end ether personn) property which cen be removed from the land
without material injury %o ths lend er strustures located therson gthar
than that property describad in Scheduls "A" hereof; end reserving %o
the GRAETOR for itself end its leseeas, licensees, permitieecs, szents,
and emgeigns the righ% to use the property sxsepted hereby in such e
menner es will not materially and adwversely eflfect the development,
Amprovement, operation or maintensnce ¢f Tthe airoport snd the right
of removal from said premises of such property, all within n reason-
able veriod of time efter the date herecf, which shall not be construed
t3 mean eny period mores than onme (1} yeer after the dete of this lnstru-
ment, together with a right of ingress %o and sgress from seld precises
Tor such purptsss. i

Surplus Property Conveyance - Page 2
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dod further excepbing from this conversnce and reserving

to the GRAKIOR, in nmcsordeamse with Drecusive Crdeyr 98908, roproved
on Docember 5, 1947, (12 FaR. B223}, il urenium, thorium, snd sll
obther materiels determined pursuent 4o Section 5 (B) [1) of the
Atomic Energy Aot of 1946 (B0 Stat. 781}, to be peoulieriy essantis)
%o the productian. of fLssionsblie noateriel, conteined, in whatever
concsntration, in depozits in the lands eoversd by the instrumers
for tas use of 4hs United Stabes, togebher with the right of the
Uni%ed States throuch its mubhorized agents or repressntasives nt
poy time So enter upon the land and yprospect for, mime, mmd remove
the aeme, making just compensation for eny demege or injury geccesionsd
thereby. Hewever, such lend mey be used, snd emy richbs otherwise
eaguired oy this digposition mey be exercised, ss if me ressrvation
ol such meteriels had been mede; except that, when such use resnlss
in the exftracticr of awy such msterisl from the lezd ip guansities
which may not be transferrad or dsliversd without s license under
the Atomic HErergy fotv of 1046, as it now exists or may hevesiSer be
emended; such meteriel shall ba the preoperty of the Tnited Stetes
tomie Energy Commissiocn, snd the Cormieslon mey regumire delivery

of such meteriml to it by any possessey thereof after sush makarigl
hes beep seperated as such from the orss ipn which it wes conteined.
If the Commission requires the delivery of such material to it, it
ghall pay Yo the person mindiepg or extracting the seme, of to such
other persen as the Commission determines %o be entitled thereta,
such sums, including profits, ms the Commission dsems feir and ressons~
akle for the diascevery, mining, develeopmant, production, esxtrastion,
and other services performed with respect To such meteriasl pricer to
suph delivery, but such payment shalil not inslude any amount on s
count of the velue of such meSerial bafore removal from its place

of depesit in pature. If She Commission doos not raguirs delivery
of such material to it, the ressrvetion hereby made shsll be of no
further force or effsct, '

Seid preperty treunsferred hersby wes duly declered surplus
end was asslpned to the Wer Assets fdmindstretion for dispossl,
soting parsuant to the provielons of The above-mentioned Act, ns
ansnded, Heorganizetion Plan Cne of 1847 and eppllceble rules, rezu-
letionsg, & nd orierss

Bv tho socepntance of thia deed or sny rights hereundor,
the gaid GRAHNTER, DJor itseif, its successors, end aasigns mprees
thet trensfer of the properuy transfarred by this insbrument, is
ecoepted subjeot Yo the folloewing restriotiona seh forth in sub-
peregraphs (1) sad (2) of this porsgraph, whieh shall run with the
lend, imposed puwrsuant to the authority of Artiele 4, Secilon 3,
Clevse 2 of tne Constitution of the United Btates of Awesrica, the
Surpius Froperis fint of 1944, 83 mmended, Keorpenizetion Ylan One
of 1947 mnd spplicakle rules, reguletlons, and orderss

{1} Thab, except as provided in subperagraph (6} of the
gext suceeeding unnumbersd paragreph, ths lend, bulldings, strus-

fures, improvemsnts snd eculpment in which this inztrument Sremsfers

any inbterest shell be used for publie sirpors purposes for the use
aod bonefit of the publiz, on reasonable terms and withows wajush
tigorimination and withoub grant or exerciss of any exclusive right
for uwge ol the sirgert within the mesning of the terms Yexelusive
right" s5 used in subperegraph (4} of the next succeeding veragraph.
Az used in this instrument; the Serm "eirport” shall be deemed to
inglude ab lmest all such land, buildings, strustures, improvementa
and equlpment.

{2) The%, except as provided in subparegraph (5) of the

‘next succeeding parbgrapn, the entire landing erea, m3 defined in

Tith Regulatien 6, ss emended, .srnd sll structures, improvements,
fecillties wnd equipment iz which this instrument tremsfers any

Sample Surplus Property Conveyance - Page 3
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tarest shall be meinimined for the use end benefit of the public
et all times in pood and servicesble conditien, provided, Mawsvar,
that sush maintenanse shall be reguired ss to strucSurss, inprove=
monts, facilltlies end eguipment eonly during the remaindsr of thetir
estimated life, as dsterminad by the Civil Aeronastics Administrator
or nis sucesssor. In the svent meterials emre reguired to rehebilitate
or repair cerfain of the alersmentloned structures, inmprovemsntes,
facilitien or equipment, they may be procured by demolition of other
structuren, improvemsnte, facilities or eguizment tremsferred hereby
and leooated on the above dessribed premises which have cutlived their
use a3 airvort preoperty in the apiniow of the Civil Aerpnautics
Administretor or nils suocesscr.

By the egoeptense of this deed or suy righits hersunder,
the seid GRARTEE for itself, 1ts sucoessors and mssizne, also
resumes the pbligstione of , covenmnts te mbide by, and egrees %o,
and this tremsfer is made subjoct To, the following ressrvaticrns
snd restrictions sst forth in subpsragraphs (1) %o {7} of this
parsgreph, which sheil run with tine lend, imposed puwrsuvant bto the
authority of Article 4, Bectioen 3, Clause 2 of the Comstitution of
the United Jtatas of Axsrica, the Surplus Froperty Lot of 1544, es
anerded, Reorganlzetion Ples One of 1247 and spplicsable rulss,
regguletiong, and orders:

{1) Thst insefar az 1t iz within ite powers, the GRARTEG
ehell sdequately cleser end protect the seriel approaches to the sir-
pors by removing, lowsring, relocating, marking or lightiap or obhsr-
wize mitlgeting existing eirport hazards end by preventing the os-
tabilcshnent or ersetlon of fubture sirport hezards. L

(2} Thet the United States of Amarice {hereinaftsr some~
times referrsd te es the "Govarnment") through eny of 1ts amployess
or ogente shall at all Timea hewe the ripht to make nonexclusiva
use aof the lending sree af the eirport at wnich eary of %Yhe property
transferred by this imstrument is locabed or used, withoubt charge:
Provided, however, thet such use mey be 1imited as mey ba determined
at sny fime by tha Civil Aerozautics Adminigtretor or hig suocessor
o bz nscsssery to prevent undue interfersnce with use bty other
autharized sireraft; Frovided, further, that the Government shsll
bz obligeted to pey for dameges caused by such use, or 1f its use
22 the - lending sres is ‘substantial, %o contribuite m ressonelle share

f ths cost of msintaining and operating the lending ares, commansu~
rate wlth the use made by it.

{8) That duwing sny pebionsl smergenocy declarsd by the
Progident of the United Stetes of fLmeriea or the Congresss thereof,
the Governwent shell have the rignt to make sxolusive or nonexe
olosive use and heve exclusive or nongxelusive centrol and pissess
withous echerpe, of the sirvport et whish sny of the property trensl
by thig ingtrument is locatsd or used, or of such corbion theresf
g8 it mey desire, provided, however, Lthat the Coveroment shzll be
regponsibls for the embire vosht of meintsining such part of the
airpeort as it may use exclugively, or ovar wnich it mey have qx«
ciuslivé possesalon ¢r control, during the period of such use,
poseeszion, or conural, snd shall be obligeted Lo contribite a

ImE,
arred

creasonable ghere, somnensurate with the uvse mede by it, of the

cost of mainbenmnce of suck preperty sa it may use nonexelusively
or over which it mey have nonex¢lusive control and pogsessions
Previded, Turther, that the Government shell pey a feir rental
for its tise, control, or posssssion, exclusively or nomsxclusively
of ‘any imorovements to the airport mede withoub United Stabes aid.

{4) Thet no exclusive right for the use of the:sirport
st wihich the property trengfsrred by this instrument is looatad
shell be wosted (directly or indireotly) in any persor or dermoms
Yo the exolusion of obthers in the sems glass, the term "exclusive
right" being defined %o mean
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, : ; 3 :

{1} eny exolusive right to use the sirport for con=
dusting eny partisuler sersneutiesl activity requir-
ing overation of eircraft;

{2) =ny exciusive rieht to eng gage in the sale or anp-
clying of sireraft; sireraft acosssories, squismont,
or supolies Lax"‘udiﬂg ths sale of gascline end oil},
or sircreft servicss necessary for the tperation of
sireraft {including the meintensnoe end repair ¢
siroreft, sirerafs encines, propelisrs, esnd sppiiances),

~
4

(E) That, except &s provided in euwsaragraph (6) of
this paragraph, the proverty drapsferred hersbv mey be successivew
Yy transferred only with the provise thet any s ush subsecusat
trunsferse mssurss ell the obligations imposed upon the GRAKTE
by $he provisions of this instrument

) {6} Thet no property trazsferred by this inmsbrument
shall be used, leased, sold, salvaged, or disposad of by the
CRANTES for other then eirpeort purposes without the written con=
gont of the Civil leronmeuties Administrator, which shsll be pran-
£od only I sedd Adminlstrator determines thet the property cen
be used, leased, scld, salvaged or disposad of for other than
girport purpoasss withoub materielly end adversely alfscting the
development, improvement, operetion or meintensnes of the air-
port et whicgh such property is loesnted; FProvided, that no sitruc-
turss disposed of hersunder shall be used es sn ipdustrial plant,
factory, or similer fapility within the meaning of Section 23 of
the Surp*us Froparty Aot of 1044, ss mmended, unlass the GRANTE:
shell pay to The United Stabtes such sum ems the Var hssets Admin-'
istrator or hie succeessor in fumetion shall deteriine to be a
feir congideretion for The removal of the restriction imposed by
this provisgo.

{7) The GRANTES docaz hereby relsass the Goveramsnt,
erid will take whatever metilon moy be reguired by the War Assets
Administrator to assure the somplsets ralemse of the Governmeznt
from sanyr end a1l lisbility the Soverpment mey be wnder for re= .
storation or cther damagee uzder eny leass or other Rgreement
covering the use by the Goverament of the sirpovi, or part thers-
of, ownsd, contrelled or operated by the CGRAXTEE, upen which,
adjecent to which, or in conoectlon whth which, eny property trang-
ferred by this instrumsnt wes logated or uged; Provwided, that oo
such relense shall be sonegtrused ne depriving the GHLNIEL cf sny
rigot it may otherwisge heve bo receive reinturasement upder Section
17 of the Federel Airport fct for the zmscessary rshabilitesion or
repair of publle airports berstofore or hereafter substantisily
demaped by any Federsl agency.

By accophance of 4

3 Inshrument sr sny rights hersupdsr,
the GIANTERD further sgrees wi

is
th the GRANTCR e3 followss
(1} Zhat in Lhe svent that any of the aforessid terms,

conditions, reservations or resbtrictions is not met, observed, or
gomplied with by the GRANTEE or any subseguent transfersa, whebher
caused by the legael inebility of said GRANIEER or subsequent trang—
farse to perform soy of the obligsblons herein set out, or other=
wige, the title, right of posssssion and all other rights trans-
farred by this 1nst"unﬂnh to the GHANTEE, or any vorbion thereof,

nall st the optior of the GRANTOR revert to the THITED STATES OF
AMERTCA simty (60) deye followlnr the dabte upon which demsnd %o
this effect is made Lln writing by tne Civil fercnautics Adminis-
tretor or his successor in funcbion, unless within said sixty {63)
days such default or violation shall have been cured snd all such
ternms, conditions, ressrveticns and restrictions shall have heen
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mat, observed or complied with, in which svent said reversicn shall
not cogur snd kitle, right of possession, and all other rights
tranalerred hereby, except such, 17 any, aes shall have previousiy
revertsd, shall ramain vested in the (RARTEE, its transierces,
suyocageors and Besigns.,

(2} TIhat if the comstructicn as covenmnte of any of the
foregolng raserveatians =nd resbrictions recited herein as covenants
or the applidetion of ths same as covenants im any parileular in-
stanoe is hald invelid, the partioulsar reserwmbions or restricsions
in gusstion shall ba cwusirued instead marely es comditicons upon
the bresch of which the Governpent mey exercise its option to cause
the titls, vight of posgessicn and all othey rights traneferrsd to
the SRANTEE; or any portiom thereof, %o revert 4o ity and %he spplios-
tien of suvh regervatioms or restrictions as covenants in eny other
insteance and the comsetruckion of tha remaindsr of such rezarvwations
and recirictione g covenancs shall not bs affected thereby.

TO BAVE AND TC HOLD sald premises, wiith apprurtsnences, ex-
espt the fipsionabls materials and other properiy s=xcepbsd above
pnd ths rights reserved above, =nd under and subjact to the reserva-
tims, regtrictioms and camditions set forth in this lgetrvment
unto the seid GRANTES, 1ts successors and assigns forevar,

Iy WITHESS WHERECF, the GRANTOR has caused thess presents
%o be executed as of the day and year first above written.

THITED STATES OF ARERICA
soking by snd through
VAR ASSETS ADUINISTRATOR

AN
3y - ¥ .

Dopuby Listriest Uireots

Feor Reel Property Disposel
o8 Anpeles Distriet Qffics
WAR ASSETS ADMDIISTRATION
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Chapter 4. Federal Grant Obligations and Responsibilities

4.1. Introduction. This chapter provides a brief
description of the three FAA grant programs for
airports, the duration of federal obligations, the
useful life of grant funded projects, and the
legislatively mandated sponsor compliance
requirements. It is the responsibility of the FAA
airports district offices (ADOs) and regional
airports divisions to ensure that the sponsors
understand and comply with their grant
assurances.

4.2. Sponsor Federal Obligations Under
Various Grant Agreements. Under the various
federal grant programs, the sponsor of a project

Federal Airport Act
May I3, 1946

P.I. 377, 79 Congross
Al Srae 170

agrees to assume certain federal obligations i

pertaining to the operation and use of the airport.
These federal obligations are embodied in the
application for federal assistance as sponsor
assurances. The federal obligations become a part
of the grant offer, binding the grant recipient when
it accepts federal funds for airport development.

AIRPORT AND AIRWAY DEVELOPMENT ACT
OF 1970
[Aect of May 51, 1970, 85 Stat. 219; as amended by the Act of Novem-
ber £7, 1971, 85 Stat. §91; Act of June 18, 1973, 57 Stat. 88; and Act
of July 12, 1976, 00 Stat, §71]
TITLE I—AIRPORT AND AIRWAY DEVELOPMENT ACT
OF 1970
Part I—Short Title, Etc.
SECTION 1. SHORT TITLE. (49 U'S.C. I70I Note)

This title may be cited as the “Airport and Airway Development
Act of 1970™.
SEC. 2 DECLARATION OF POLICY. (49 U'.S.C. 1701)

a. Since 1946, the FAA has administered three e POLICE. (1 USC.
grant programs for development of airports: the oo g

rowth in avis

vstem is inadequate to meet
.

nent of the airport and air-
Is of interstate commerce,

(1). The Federal Aid to Airports Program (FAAP)
pursuant to the Federal Airport Act of 1946, as
amended, until repealed in 1970.

(2). The Airport Development Aid Program (ADAP) pursuant to the Airport and Airway
Development Act of 1970 (1970 Airport Act), as amended, until repealed in 1982.

(3). The Airport Improvement Program (AIP) pursuant to the Airport and Airway Improvement
Act of 1982 (AAIA), as amended. (See Title 49 U.S.C. § 47101, et seq.)

b. Assurances Pertaining to Grant Agreements. Each of these FAA administered federal
airport financial assistance programs required airport sponsors to agree to certain assurances
under the authorizing legislation of the grant programs. Certain assurances remain consistent
from one grant program to the next. Other assurances were added by legislative mandate as the
grant programs developed. Some assurances were superseded over time. In addition, the FAA
has statutory authority to prescribe additional assurances or requirements for sponsors. (See 49
U.S.C. 8§ 47107(g).) Also, some grant agreements contain special covenants or conditions
intended to address an airport-specific situation.
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The useful life of a federally funded airport development project extends only for the period during which it is
serviceable and usable with ordinary day-to-day maintenance. Reconstruction, rehabilitation, or major repair
of a federally funded airport project without additional federal aid does not automatically extend the duration of
its useful life as it applies to grant agreements. Land, however, has no limit to its useful life. As such,
obligations associated with land do not expire. (Photo: National Oceanic and Atmospheric Administration
(NOAA))

c. Special Project Conditions. This Order generally does not address special conditions under
which the FAA funded a particular project. An example of a special condition might be that
funds would be withheld if land for a safety area were not acquired within a prescribed time
period. Special conditions and assurances are enforced in the same manner as standard
assurances.

4.3. The Duration of Federal Grant Obligations. Federal obligations relating to the use,
operation, and maintenance of the airport remain in effect throughout the useful life of the
facilities developed under the project, but not to exceed 20 years. In cases where land was
acquired with federal assistance under AIP, the federal land obligations remain in perpetuity. In
cases where land was acquired with FAAP or ADAP grants, FAA should review the language of
such grants when it is necessary to determine the status of the sponsor’s obligations since most
FAAP land grants and some ADAP grant documents do not impose a perpetual obligation. For
disposal of a specific parcel, the sponsor’s obligation to reinvest the proceeds may depend on the
grant history for that particular parcel. (More information about this process is contained in this
Order in chapter 22, Releases from Federal Obligations.) Before concluding that a sponsor’s

Page 4-2



09/30/2009 5190.6B

grant obligations have expired, the FAA should review all land grants at the airport to ensure that
no land grant contains a perpetual obligation. All AIP land grants and most surplus property
deeds of conveyance include the obligation to operate the airport property as an airport in
perpetuity.

Additionally, there are three assurances for which the obligation continues without limit as long
as the airport is used as a public use airport: Grant Assurance 23, Exclusive Rights; Grant
Assurance 25, Airport Revenues; and Grant Assurance 30, Civil Rights.

Private sponsors have the added requirement that the useful life of federally assisted projects
shall be no less than 10 years from the date of acceptance of federal aid. (Public sponsors do not
have this minimum useful life requirement.) The actual grant agreement should be consulted to
verify the federal obligations sponsors agreed to and to ensure the sponsor is being held to those
assurances. This Order does not replace reading the obligating documents.

4.4. The Useful Life of Grant Funded Projects. The useful life of a federally funded airport
development project extends for the period of time during which it is serviceable and usable with
ordinary day-to-day maintenance.

Reconstruction, rehabilitation, or major repair of a federally funded airport project without
additional federal aid does not automatically extend the duration of its useful life as it applies to
grant agreements. Generally, improvements are presumed to last at least 20 years because they
are built to FAA standards. If new grants are issued for reconstruction, rehabilitation, or major
repair, a new useful life period begins.

An airport sponsor cannot shorten its obligations by allowing projects to deteriorate. FAA
regional airports divisions make the determination of when the useful life has expired on a
federally funded project that needs reconstruction, rehabilitation, or major repair in order to
continue serving the purpose for which it was developed. See paragraph 4.6.h of this chapter for
detailed guidance on the duration of grant obligations.

In cases where land was acquired with federal assistance,
the federal obligations relating to the use, operation, and
maintenance of the airport generally remain in perpetuity.

4.5. Airport Sponsor Compliance. Legislatively mandated sponsor assurances have varied
over time due to statutory amendments and project specific circumstances. Therefore, in
assessing an airport sponsor's compliance status, the FAA must review each grant agreement
entered into by the airport sponsor and the FAA in order to determine the airport sponsor's
federal obligations accurately and to assess the sponsor’s compliance with the applicable
assurances.

4.6. Federal Obligations under the Basic Grant Assurance Requirements. This section
discusses the different assurance lists and airport grant programs. Airport sponsors accept these
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assurances as a condition of receiving grant funds under the AIP for projects that involve airport
development, noise mitigation, and airport planning.

When the airport sponsor accepts the grant, the assurances become binding contractual federal
obligations between the sponsor and the FAA. 1t is the responsibility of the ADOs and regional
airports divisions to ensure sponsors understand and comply with their assurances.

a. Standard Sponsor Assurances. FAA uses three separate sets of standard sponsor assurances:
(1). Airport Sponsors (owners/operators).

(2). Planning Agency Sponsors.

(3). Nonairport Sponsors Undertaking Noise Compatibility Program Projects (referred to as
nonairport sponsor assurances).

b. Types of Grant Programs or Projects. There are five types of airport grant programs or
projects that include assurances from one of the three sets of standard assurances:

(1). Airport  development
programs undertaken by an
airport sponsor.

i
o

(2). Noise  compatibility
programs undertaken by an
airport sponsor.

(3). Planning projects
undertaken by an airport
sponsor.

(4). Planning projects
undertaken by planning agency
sponsors.

(5). Noise  compatibility
programs  undertaken by
nonairport sponsors.

2 :
The FAA may also award grants to nonairport sponsoring government

c.  Groupings. Grant entities for noise compatibility programs. These could include adjacent
agreements list the assurances communities to the airport that are impacted by aircraft landing or
in three separate groups: taking off, but which are not sponsors of that airport. The assurances

for these grants bind the recipients to specific federal obligations.
T While these assurances are similar to the airport sponsor assurances,
(1). Group A_ General’ sets there are differences; they follow a different numbering scheme and
forth the basic requirement exclude airport-specific requirements. (Photo: FAA)
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binding the sponsor to all federal grant assurances.

(2). Group “B” Duration and Applicability, establishes the length of time that assurances remain
in effect and identifies which assurances apply to the various programs or projects.

(3). Group “C” Sponsor Certification, lists all of the standard assurances that the sponsor must
adhere to under the grant agreement.

d. Group A. The General assurance states the basic requirement for the sponsor to abide by
all applicable assurances as a condition of accepting a federal grant for airport development,
noise compatibility, and airport planning. The general assurance requires the sponsor to include
these assurances as part of its grant application. When the sponsor accepts the grant offer, FAA
incorporates these assurances into the grant agreement. When the sponsor accepts, the
agreement binds both the federal government and the sponsor to its terms.

e. Group B. The Duration and Applicability assurance identifies those assurances that apply to
different types of grant programs and specifies the length of time the assurances remain in force.

f. Group C. As of September 2009, there were 39 numbered assurances in the Sponsor
Certification group for airport sponsors. All of these assurances apply to airport development
programs and noise compatibility programs undertaken by an airport sponsor, but only 11 of
them apply to planning projects undertaken by an airport sponsor.

g. Grant Assurance Applicability.

(1). Airport Sponsor Airport Development and Noise Compatibility. Requirements for
airport development and noise compatibility programs undertaken by airport sponsors are the
same. All 39 standard grant assurances for airport sponsors apply.

(2). Airport Sponsor Planning. Requirements for airport sponsor planning projects are
different from airport sponsor development or noise compatibility programs. Several of the
numbered assurances for airport sponsors apply to airport planning projects: Grant Assurance 1,
General Federal Requirements; Grant Assurance 2, Responsibility and Authority of the Sponsor;
Grant Assurance 3, Sponsor Fund Availability; Grant Assurance 5, Preserving Rights and
Powers; Grant Assurance 6, Consistency with Local Plans, Grant Assurance 13, Accounting
System, Audit, and Record Keeping Requirements; Grant Assurance 18, Planning Projects; Grant
Assurance 30, Civil Rights; Grant Assurance 32, Engineering and Design Services; Grant
Assurance 33, Foreign Market Restrictions; and Grant Assurance 34, Policies, Standards, and
Specifications. The terms, conditions, and assurances of the grant agreement shall remain in full
force and effect during the life of the planning project. In addition, Grant Assurance 25, Airport
Revenues, will apply where the planning grant applies to a specific airport.
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(3). Nonairport
Sponsor Noise
Programs. The FAA
may also award grants
to nonairport
sponsoring
government  entities
for noise compatibility
programs. These
would include
adjacent communities
impacted by aircraft
noise, but which are
not sponsors of that
airport. The
assurances for these
grants bind  the
sponsors to specific
federal  obligations.
While these
assurances are similar -
to the airport sponsor Grant Assurance 4, Good Title, requires the airport sponsor to assure that good
assurances, there are title exists or that the sponsor will acquire good title for any property where
. federal funds will be used. For airport development programs, the sponsor must
some. . differences. assure that the sponsor, another plﬁ)blic agencs, or thF:e fgderal goverf)wment holds
Specifically, these good title to the airfield or airport site. If not, the sponsor must give its
assurances follow a assurance that it will acquire good title satisfactory to the Secretary. (Photo:
different  numbering FAA)
scheme and exclude
airport-specific requirements. For example, airport sponsor Grant Assurance 19, Operation and
Maintenance, includes a section on operating the airport to serve aeronautical users. This applies
only to airport sponsors and is not part of the assurance for nonairport sponsors. For nonairport
sponsors, the comparable assurance on operation and maintenance includes only the last section
of Grant Assurance 19, Operation and Maintenance, which requires the grant recipient to
operate and maintain noise compatibility items or noise program implementation items obtained
with federal funds. Even though the assurances for airport sponsors and nonairport sponsors
have different numbering and vary slightly, the subjects addressed are consistent.

(4). Planning Agency Sponsors. A planning agency sponsor is a governmental entity that has
planning responsibilities for an area that includes an airport, but is not the airport sponsor. A
separate set of standard assurances applies to planning agency sponsors. Several of the
applicable assurances mirror the assurance topics for airport sponsor planning projects, but the
language is slightly different.
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A planning agency
sponsor is a
governmental entity
that has planning
responsibilities for an
area that includes an
airport, but is not the
airport sponsor.

h. Grant Assurance
Duration.

(1). General. Most of the
assurances remain in effect
for the useful life of the
facilities developed,
equipment  acquired, or
project items installed in the
facilities, not to exceed 20
years. Some assurances have
no limit on the duration of
terms; they remain in effect
as long as the airport remains
an airport. This is true for
Grant Assurance 23,
Exclusive  Rights;  Grant
Assurance 25, Airport
Revenues; and Grant
Assurance 30, Civil Rights.
In addition, under AIP grants,
the duration of the terms,
conditions, and assurances do
not expire with respect to real
property  acquired  with
federal funds (land and
appurtenances, when

5190.6B

Although not specifically mentioned in the standard grant assurances,
the accepted useful life for personal property acquisitions, such as
aircraft rescue and fire fighting (ARFF) or snow removal equipment is
generally less than 20 years. The federal obligations associated with
new ARFF equipment purchased with AIP funds is ten (10) years unless
stated otherwise. The normal useful life of a piece of snow removal
equipment is about ten (10) years. (Photos: FAA)

applicable) as covered by Grant Assurance 4, Good Title; Grant Assurance 31, Disposal of Land;
and Grant Assurance 35, Relocation and Real Property Acquisition.

(2). Intended Purpose. The FAA Office of Chief Counsel has indicated the FAA may
determine the useful life of an airport or airport facility has expired if it is no longer used or
needed for the purpose for which it was developed.
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(3). Equipment. Although not specifically mentioned in the standard grant assurances, the
accepted useful life for personal property acquisitions, such as aircraft rescue and fire fighting
(ARFF) or snow removal equipment is generally less than 20 years. The duration of this federal
obligation for equipment was generally one (1) year in cases where surplus used personal
property was accepted from the U.S. Government; however, the federal obligations associated
with new ARFF equipment purchased with AIP funds is ten (10) years unless stated otherwise.
The normal useful life of a piece of snow removal equipment is about ten (10) years. (See
Program Guidance Letter 08-04, AIP Eligibility for Snow Removal Equipment (SRE), dated April
24, 2008, which is available online. See also chapter 23 of this Order, Reversions of Airport
Property, for information related to the release of personal property federal obligations.)

(4). Private Airport Sponsors. The requirements for airport development and noise
compatibility programs undertaken by an airport sponsor apply to both public agency sponsors
and private sponsors. However, for private sponsors there is an added requirement that the
minimum applicable duration will not be less than ten (10) years, regardless of the useful life.

I. Agency Responsibilities. The Airport Compliance Division (ACO-100) deals primarily with
the set of standard assurances for airport sponsors. The FAA Office of Airport Planning and
Programming (APP) handles issues involving standard grant assurances for planning agencies
and nonairport sponsors. The ADOs and regional airports divisions ensure that the sponsor
understands and complies with the applicable assurances.

4.7. through 4.10. reserved.
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Table 4.1 Grant Assurance Applicability

Airport Sponsor Nonsponsor

Grant Assurance Development |Noise |Planning | Noise |Planning
#1 General Federal Requirements X X
Responsibility and Authority of the Sponsor X X
Sponsor Fund Availability X X
Good Title

Preserving Rights and Powers

Consistency with Local Plans
Consideration of Local Interest
Consultation with Users

#9 Public Hearings

#10 Air and Water Quality Standards

#11 Pavement Preventive Maintenance

#12 Terminal Development Prerequisites

#13 Accounting System, Audit and Record Keeping
#14 Minimum Wage Rates

#15 Veteran’s Preference

#16 Conformity to Plans and Specifications
#17 Construction Inspection and Approval
#18 Planning Projects

#19 Operations and Maintenance

#20 Hazard Removal and Mitigation

#21 Compatible Land Use

#22 Economic Nondiscrimination

#23 Exclusive Rights

#24 Fee and Rental Structure

#25 Airport Revenues

#26 Reports and Inspections

#27 Use by Federal Government Aircraft

#28 Land for Federal Facilities

#29 Airport Layout Plan

#30 Civil Rights

#31 Disposal of Land

#32 Engineering and Design Services

#33 Foreign Market Restrictions

#34 Policies, Standards, and Specifications
#35 Relocation and Real Property Acquisition
#36 Access by Intercity Buses

#37 Disadvantaged Business Enterprises (DBE)
#38 Hangar Construction

#39 Competitive Access

XIXPXIXEPXEPX X

(e}l IuN] [o2} [S2 1 =Ny (V] | S}

XIXX]X| X

XIX]IX[PX

XXX
XXX

X

Pl Pl Bad B Bt Bt Bad Bt Bad Bt Bt Bad Dot Pt Bt Bt Bt Bt Bl Bad Bad B Pt B Ba ¥ Bad Bt Bt B Bad Bt Bt Bt B Bt B Bl Bt B
Ped Bad Bt Bad Bad Bt Badl Bt Bad Bt Dol Ba¥ B Bt Bt Bad B Badl Bl Bad Bt B B Bt et B Bl Pt B B B Bt Bt Bad Bl Bad Bl B B
XXX

* Standard grant assurances for nonairport sponsors of noise compatibility programs and for
planning agency sponsors of planning programs are numbered differently and vary slightly in
language.
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Table 4.2 Standard Grant Assurance Applied to Airport Programs and Projects

Type of Assurance

Type of Program

Airport Sponsor

Airport Development

Airport Sponsor

Noise Compatibility

Airport Sponsor

Planning Projects

Planning Agency

Planning Projects

Nonairport Sponsor

Noise Compatibility

Table 4.3 Grant Assurance Duration

Project Type and Entity Duration
Public Sponsor Airport Development

Exclusive Rights, 23 No limit
Airport Revenue, 25 No limit
Real Property, 4, 31, 35 No limit

Other Assurances, 1-3, 5-22, 26-29, 32-34, 36-
39

Useful life not to exceed 20 years

Public Sponsor Aircraft Noise

Same as for airport development

Public Sponsor Planning

Life of project

Grant Assurances 1-3, 5-6, 13, 18, 30, 32-34

Private Sponsor Airport Development

Same as for public sponsor airport development except
useful life may be no less than 10 years.

Private Sponsor Noise

Same as for public sponsor

Private Sponsor Planning

Same as for public sponsor

Non Airport Sponsor Noise — General

Useful life not to exceed 20 years

Non Airport Sponsor Noise — Land

No limit

Non Airport Sponsor - Planning

Life of project

Planning Agency — Planning

Life of project

Civil Rights Assurance for any project

Specified in the assurance
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Table 4.4 Typical Grant History for a Specific Airport
McClelland-Palomar Airport, San Diego, California (CRQ)

1983-2005

Grant FY Description Entitlement Discretionary Total

Number

001-1983 1983 |Rehabilitate Taxiway 0.00 352,258.00 352,258.00

Groove Runway 0.00 204,010.00 204,010.00

002-1988 1988 [Rehabilitate Taxiway Lighting 125,000.00 0.00 125,000.00

Install Runway Lighting 175,000.00 0.00 175,000.00

Install Apron Lighting 100,000.00 0.00 100,000.00

003-1988 1988 |Conduct Noise Compatibility Plan Study 0.00 133,220.00 133,220.00

004-1991 1991 |Improve Access Road 128,000.00 0.00 128,000.00

Install Perimeter Fencing 37,641.00 0.00 37,641.00

005-1992 |1992 |Rehabilitate Apron 500,000.00 75,000.00 575,000.00

Construct Apron 500,000.00 75,000.00 575,000.00

006-1992 |1992 |[Noise Mitigation Measures 0.00 390,124.00 390,124.00

007-1993 |1993 |Conduct Airport Master Plan Study 0.00 126,000.00 126,000.00

008-1994 1994 |Acquire Security Equipment 70,000.00 0.00 70,000.00

Expand Apron 33,443.00 0.00 33,443.00

é;ﬂiu;;rﬁeﬁ"craﬂ Rescue & Fire Fighting Safety 126,000.00 0.00 126,000.00

009-1995 1995 JAcquire Security Equipment 205,934.00 0.00 205,934.00

Install Guidance Signs 236,099.00 0.00 236,099.00

Install Apron Lighting 178,246.00 0.00 178,246.00

Extend Runway 100,000.00 0.00 100,000.00

Extend Taxiway 100,000.00 0.00 100,000.00

010-1997 |1997 [Extend Runway 605,451.00 0.00 605,451.00

Improve Runway Safety Area 200,000.00 150,818.00 350,818.00

Extend Taxiway 200,000.00 0.00 200,000.00

011-1999 1999 |Rehabilitate Taxiway 0.00 806,000.00 806,000.00

Groove Runway 363,664.00 0.00 363,664.00

Construct Taxiway 0.00 144,000.00 144,000.00

012-1999 1999 |Groove Runway 18,259.00 0.00 18,259.00

013-2000 2000 |Construct Taxiway 650,000.00 0.00 650,000.00

014-2001 |2001 |Conduct Noise Compatibility Plan Study 0.00 200,000.00 200,000.00

015-2001 2001 |Construct Taxiway 805,754.00 43,529.00 849,283.00

017-2002 2002 |Construct Taxiway 298,552.00 0.00 298,552.00

018-2003 2003 |Construct Apron 800,000.00 0.00 800,000.00

JAcquire Land for Development 1,098,552.00 284,783.00 1,383,335.00

019-2004 |2004 |Conduct Noise Compatibility Plan Study 55,071.00 0.00 55,071.00

Rehabilitate Taxiway 209,000.00 0.00 209,000.00

JAcquire Land for Development 1,123,238.00 0.00 1,123,238.00

020-2005 2005 JAcquire Aircraft Rescue & Fire Fighting Vehicle 0.00 495,000.00 495,000.00

Improve Runway Safety Area 0.00 630,000.00 630,000.00

TOTAL GRANTS $13,152,646.00
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Federal Aid to Airports Program (FAAP)
Year Announ_ced Nu_mber of Year Announ_ced Nu_mber of
Allocation Airports Allocation Airports

1947-48 66.6 908 1960 57.1 288
1949 35.1 455 1961 58.8 314
1950 29.8 314 1962 70.1 327
1951 24.8 186 1963 74.3 419
1952 15.0 226 1964 76.0 452
1953 10.0 169 1965 72.6 413
1954 (No program) (No program) 1966 84.5 445
1955 20.4 164 1967 72.5 341
1956" 58.3 524 1968 70.2 386
1957 51.9 368 1969 74.7 397
1958 55.0 334 1970 34.1 177
1959 63.6 358

Airport Development Aid Program (ADAP) and Planning Grant Program (PGP)

Year ADAP: ADAP: PGP: PGP:
Net Obligations No. of Projects Net Obligations Grants Issued
1971 170.0 231 3.6 42
1972 280.0 464 9.0 180
1973 206.6 450 9.6 275
1974 299.7 646 8.2 277
1975 339.9 643 9.6 286
1976 & Tran. Qtr. 416.3 525 6.0 122
1977 506.3 757 11.8 205
1978 539.8 761 14.0 242
1979 624.2 858 15.0 241
1980 639.0 817 10.0 165
1981 438.5 622 (No program) (No program)
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Chapter 5. Complaint Resolution

5.1. Introduction. This chapter discusses both
informal and formal resolution of complaints
involving federally assisted airports. It discusses
the process under 14 Code of Federal
Regulations (CFR) Part 13 for informal
complaints and the process under 14 CFR Part
16 for formal complaints. More space is devoted
to informal resolution since Part 16 procedures
are described in detail in that regulation and
because regional personnel will primarily be
involved in informal resolution. Title 14 CFR =
Part 13, section 13.1, provides the public the The Departmem of Transportation (DOT)
means of reporting compliance violations of handles complaints from air carriers regarding
federal laws affecting air transportation’ the reasonableness of airport fees filed under 14
including any regulations, rules, policies, or ~ CFRPart302. (Photo: FAA)

orders issued under those laws. When

appropriate, the FAA airports district office (ADO) and regional airports divisions will
investigate complaints to ensure that each reported violation is properly evaluated and that
sponsors are in compliance with their federal obligations.

5.2. Background. Under 14 CFR 8 13.1, any person who knows of a violation of federal
aviation laws, regulations, rules, policies, or orders may report the violation to the FAA
informally as a "report of violation." Section 13.5 provides for formal complaints to the FAA for
matters not covered by 14 CFR Part 16. For example, Part 13.5 would be used to file a formal
complaint against an airport operator for a violation of safety regulations, including Part 139, but
not a violation of obligations under grant assurances or deeds. Section 13.1, however, applies to
reports of violations and informal complaints relating to matters covered under either Part 13 or
Part 16. A person reporting a violation under 8 13.1 does not need to be affected by the violation
alleged in the complaint. A 8 13.1 informal complaint simply represents a report to the FAA of
an alleged violation; the violation is not necessarily against or affecting the complainant.

5.3. Complaints Handled by Other FAA Offices or Other Federal Agencies. Although the
ADO and regional airports divisions resolve most compliance complaints, there are a few
exceptions where other FAA offices have primary responsibility. These exceptions are for issues
involving civil rights and disability, certain fee disputes, and employee complaints.

a. Civil Rights and Disability. The FAA Office of Civil Rights handles alleged violations of

laws relating to disadvantaged business enterprises (DBE), persons with disabilities at airports,
and civil rights.
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b. Fee Disputes. The Department of
Transportation (DOT) handles complaints
regarding the reasonableness of airport fees filed
by air carriers against an airport under 49 U.S.C.
8§ 47129. (Refer to 14 CFR Part 302.) Carriers
have the choice of filing with the DOT under
Part 302 or with the FAA under Part 16.

c. Employee Complaints. Neither Part 13.1 nor
Part 16 applies to complaints against FAA
employees acting within the scope of their
employment. Complaints received about the
conduct of an FAA employee should be
forwarded to the Associate Administrator for
Airports.

5.4. Informal Complaints under 8§ 13.1.

Any person suspecting a violation of federal
aviation laws, regulations, rules, policies, or
orders may file a complaint informally.

a. Informal Process. The informal filing
process under § 13.1 permits the reporting party
to submit its report of complaint verbally or in
writing. The ADO or regional airports division
will attempt to resolve these complaints.
Accordingly, those offices will:

5190.6B

When evaluating an informal complaint, the
investigating officer must identify the facts. Only
supported facts may be considered in finding an
airport in noncompliance. A supported fact is one
that can be substantiated through corroborating
evidence. They can be derived from minutes of
meetings, contracts or leases, letters, airport layout
plan, grant documents, financial statements,
invoices, receipts, visual inspection, photographs,
policy documents, procedures manuals, independent
analysis, records of conversation, sworn testimony,
and corroborating statements. All records obtained
should be retained in the airports district office’s
files. (Photo: FAA)

1. Evaluate the facts surrounding the filing and identify possible sponsor violations.

2. Clarify the rights and responsibilities of the airport sponsor and the complaining party.

3. Offer assistance to resolve the dispute in a manner consistent with the sponsor’s federal

obligations.

4. Provide the sponsor the opportunity to comply with its federal obligations voluntarily

when a violation is identified.

b. Complaints Resolved at ADOs and Regional Airports Divisions.

ADOs or regional

airports divisions will review the filing and assist both parties in reaching a mutually agreeable
resolution. If mutually agreed-upon resolution is not possible, the FAA office reviewing the
complaint will make a preliminary determination based on the facts presented. Although there
are no legislative or regulatory deadlines for completing informal complaints, regional offices
and ADOs are encouraged to attempt to reach resolution within 120 days.
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5.5. Process for Resolving Informal Complaints. When the violations involve an airport
sponsor’s compliance with its federal grant assurances or federal obligations assumed under land
transfers, the ADO or regional airports compliance officer should handle the filing. When an
ADO or regional airports division receives a complaint about an airport in another FAA region,
that office should refer that matter to the appropriate region. If the Airport Compliance Division
(ACO-100) receives an informal complaint, it may provide policy information to the
complaining party, but will refer the matter to the appropriate regional office. ACO-100 may
also forward to regional airports divisions complaints that warrant further action but fail to meet
formal complaint standards under Part 16.

FAA offices should discourage anonymity by complainants. Anonymity does little to
substantiate a claim.

5.6. Receiving the Complaint.

a. Taking the Complaint. The FAA may receive an informal complaint through telephone,
letter or e-mail. If it receives the filing by telephone, the receiving office may request the
complaining parties to submit the allegation and supporting information in writing. In fact, when
the issues involve safety, are complex, or if the complainant is unusually emotional, the FAA
advises receiving offices to request written allegations.

b. Acknowledging the Complaint. The receiving office should promptly acknowledge receipt
of the informal complaint by letter.

c. File Documents. When the complaining
party submits written allegations and
supporting information, the ADO or regional
airports division should provide copies to
the airport sponsor and request the sponsor
to provide a detailed written response for
each allegation. Complaints filed with an
FAA office are not confidential, and
documents filed should always be provided
to both parties during the proceedings. FAA
offices should not require either party to file
Freedom of Information Act (FOIA)
requests to obtain these documents. In fact,
unnecessary burdens placed on the parties to
use the FOIA process may actually derail
the informal resolution process. However, if T
the ADO or reional airpots division s [, ol o poces b e e e
ques“_ons reg‘”’_‘rqmg the appr(?prlateness of attempt to reconcile them. Participati)gn is voluntary. The
releasing specific documents, it should seek  parties, themselves, determine the process and the
guidance from its local FOIA representative  decision-making criteria to be used. (Photo: FAA)

and ACO-100.
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d. Block Grant States. When an ADO or regional airports division receives a complaint about
an airport sponsor whose airport is located in a block grant state,8 that FAA office should contact
that state department of transportation or aeronautics division to decide on a protocol for
resolving the allegations. While state participation is essential, the FAA remains responsible for
ensuring the integrity of the Part 13.1 process.

5.7. Coordinating Resolution of the Part 13.1 Informal Complaint. Depending on the nature
of the complaint, the ADO or regional airports division should elevate issues and coordinate with
other FAA offices. Coordination may include regional counsel, ACO-100, and other FAA
headquarters offices as appropriate, as well as appropriate representatives for airports in state
block grant states.

a. FAA Internal Review. When the complaining party alleges safety violations or raises issues
that are complex, unique, or involve national policy, or when the complaining party is unusually
emotional, the ADO or regional airports division will bring the complaint to the attention of the
FAA management, which may include the proper FAA office of interest, such as Flight
Standards.

b. Regional Counsel, Airport Compliance Division (ACO-100), and FAA Headquarters.
When resolution may have national policy implications, the ADO or regional airports division
will coordinate the response with the regional counsel, ACO-100, and other affected
headquarters offices.

c. Block Grant States. When the allegations affect a sponsor in a block grant state, the ADO or
regional airports division will work with the state department of transportation or aeronautics
division to evaluate the allegation.

5.8. Evaluate the Complaint. The FAA uses the following procedures to evaluate complaints:

a. Merits of the Report. The ADO or regional airports division will establish whether the FAA
has jurisdiction by determining if the allegations relate to the sponsor's federal obligations. If the
investigating office decides the issue is outside of the sponsor’s federal obligations or that there
was no violation, it should advise the complaining party and the sponsor that it will take no
further action on the matter. There is no requirement to investigate a complaint if it is clear that
there is no violation of the grant assurances.

8 Most general aviation airports receive grants directly from the FAA. However, 49 U.S.C. § 47128 permits FAA to
designate seven states to participate in the state block grant program. These states receive a block of AIP money
from the FAA. The state aviation agency, not the FAA, decides which airports will receive grant funds. Only general
aviation, reliever, and small commercial service airports can receive AIP grant under this program. Participation in
the state block grant program does not affect how much money the airports in a state receive. The state block grant
program was initially authorized in 1987 with three states allowed to participate. In 1992, DOT issued a report on
the program declaring it a success. As a result, the program was reauthorized and expanded to seven states.
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Part 13—Investigative and Enforcement Procedures

Subpart A—Investigative Procedures

§13.1 Reports of violatiens.

(a) Any person who knows of a violatian of the
Federal Aviation Act of 1958, as amended, the
Hazardous Materials Transportation Act relating
to the transportation or shipment by air of hazar-
dous materials, the Airport and Airway Develop-
ment- Act of 1970, the Airport and Airway Im-
provement Act of 1982, the Airport and Airway
Improvement Act of 1982 as amended by the Air-

port and Airway Safety and Capacity Expansion -

Act of 1987, or any rule, regulation, or order
issued thereunder, should report it to appropriate
personnel of any FAA regional or district office.

(b) Each report made under this section,
together with any other information the FAA
may have that is relevant to the matter reported,
will be reviewed by FAA personnel to determine
the nature and type of any additional investiga-
tion or enforcement action the FAA will take.

(b) For the purpose of investigating alleged
violations of the Federal Aviation Act of 1958, as

amended, the Hazardous Materials Transporta-
tion Act, the Airport and Airway Development
Act of 1970, the Airport and Airway Improve-
ment Act of 1982, the Airport and Airway
Improvement Act of 1982 as amended by the Air-
port and Airway Safety and Capacity Expansion
Act of 1987, or any rule, regulation, or order
issued thereunder, the Administrator’s authority
has been delegated to the various services and or
offices for matters within their respective areas
for all routine investigations. When the com-
pulsory processes of sections 313 and 1004 (49
U.S.C. 1354 and 1484) of the Federal Aviation
Act, or section 109 of the Hazardous Materials
Transportation Act (49 U.S.C. 1808) are invoked,
the Administrator’s authority has been delegated
to the Chief Counsel, the Deputy Chief Counsel,
[and] each Assistant Chief Counsel.

(¢) In conducting formal investigations, the
Chief Counsel, the Deputy Chief Counsel, [and]
each Assistant Chief Counsel may issue an order
of investigation in accordance with Subpart F of
this part.

b. Obligating Documents. The investigating FAA office should review the sponsor's obligating
documents. Federal obligations may vary depending on the obligating document. Some grant
agreements or property transfer documents may contain special covenants or conditions specific
to an individual sponsor.

c. Supporting Facts. When evaluating a complaint, the investigating FAA office must identify
the facts and separate facts from unsubstantiated allegations. Only complaints supported by facts
may be considered in finding an airport in noncompliance for purposes of withholding
discretionary funding. The complaining party has the responsibility to provide sufficient factual
information to support the allegation(s). A supported fact is one that can be substantiated
through corroborating evidence.

The following may be helpful in supporting a fact:
e contracts or leases,

e minutes of meetings
o letters,
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Airport Layout Plan (ALP),

grant documents,

financial statements, invoices, receipts,

visual inspection, photographs,

policy documents,

procedures manuals,

independent analysis,

records of conversation, sworn testimony, or corroborating statements.

The best evidence will vary depending on the facts surrounding each allegation. The least
persuasive allegation is one in which the complaining party fails to present supporting evidence.

In reviewing a complaint, the investigating office may
request additional clarifying information from the
complaining party or the sponsor. In addition, the

investigating office may need to consult with other FAA
offices. For example, Flight Standards or Air Traffic may
determine that an airspace or safety study is needed to
resolve issues pertaining to ultralights, airships, balloons,
or parachute jumping.

d. Additional Information Involving a Part 13.1 Complaint. In reviewing a complaint, the
investigating FAA office may request additional clarifying information from the complaining
party or the sponsor. In addition, the investigating FAA office may need to consult with other
FAA Offices. For example, Flight Standards or Air Traffic may determine that an airspace or
safety study is needed to resolve issues pertaining to the operation of ultralights, airships,
balloons, or parachute jumping. Requesting additional information is encouraged since this will
result in a more complete record.

5.9. Attempt to Resolve the Allegation.

a. Informal Approach. Complaining parties and sponsors should regard reports of possible
violations as an educational opportunity that permits both sides to resolve a potentially expensive
and lengthy proceeding. Consequently, the ADO or regional airports division should initially
approach the allegations as a request for information regarding rights and responsibilities of both
the complaining party and the sponsor.

b. The FAA Role in Finding a Solution. Complaints generally arise when one or both parties
are unable to achieve their individual objectives. Frequently, there is a misunderstanding of the
sponsor's federal obligations. Since both the complaining party and sponsor have a stake in
finding an equitable solution, the investigating office should:
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(1). Contact both sides
to discuss the issues.

(2. Clarify and
explain the sponsor's

5190.6B

FAA Alternative Dispute Resolution Office (AGC-20)

The Associate Chief Counsel for ADR is the FAA's appointed Dispute Resolution
Specialist. He is responsible for implementing the provisions of the
Administrative Dispute Resolution Act, developing FAA ADR policy, and
increasing the understanding and use of ADR techniques within the FAA. Heis a

Deputy Dispute Resolution Specialist (DDRS) in the DOT ADR system, and
works in partnership with the DOT Dispute Resolution Specialist and the DOT
ADR Council.

federal obligations.

(3). Where
appropriate,  explain
that the FAA's

jUI’ISdICtIOH m?‘y not The DDRS also provides legal guidance related to ADR, coordinates ADR
extend to helplng the initiatives, is available to assist offices in designing conflict management
complaining party systems, and provides training on ADR and other collaborative problem-solving

. . . . issues and methods to managers and employees, as well as to those involved in
achieve its ObJECtlveS. providing dispute resolution services.

While the DDRS does not administer a formal dispute resolution process, his
office provides ADR policy direction, leadership, expertise, and support for all
ADR programs in the FAA.

The DDRS and his staff are available to advise and consult with employees and
mangers seeking assistance in avoiding or resolving workplace or other conflict.
His office also provides, or arranges for the provision of, intervention services, as
requested. These services include mediation, conflict coaching, facilitation,
neutral evaluation, and other ADR processes.

(4). Consider, if
appropriate, bringing
the parties together for
informal  resolution.
(See below.)

5.10. Dispute Resolution for Part 13.1 Complaints.

a. Local Level. The ADO or regional airports division may resolve the allegations at any stage
provided the parties agree and the resolution is consistent with the sponsor's federal obligations.

b. Dispute Resolution. The investigating office may use a variety of tools and techniques for
dispute resolution. Dispute resolution usually involves the use of an objective third party
working with the disputants to help them find a mutually acceptable solution. Dispute resolution
methods that might be used to resolve an informal complaint include negotiation, facilitation,
and mediation.

c. Alternative Dispute Resolution Staff. The Alternative Dispute Resolution Staff (AGC-20)
works closely with FAA program offices that are charged with managing FAA alternative
dispute resolution (ADR) activities and initiatives. The Alternative Dispute Resolution staff
coordinates and issues FAA ADR policy guidance and provides training to FAA personnel in all
aspects of ADR. (To learn more about ADR in general or about some of the specific ADR
programs being used in the FAA, visit the Dispute Resolution Staff's FAA web site. The web
site is intended to be a resource guide to help FAA employees and others learn about ADR. It
contains links to ADR information from the FAA, other federal agencies, and private
organizations.)

5.11. Determinations on Part 13.1 Complaints and Notification to the Parties. In a Part 13.1
complaint, the ADO or regional airports division will attempt to resolve the dispute informally.
If the parties do not come to agreement, the ADO or regional airports division may make a
preliminary determination. The determination may be a dismissal or a notice of apparent
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noncompliance for each issue. In cases of apparent noncompliance, the preliminary
determination should state clearly that it represents the preliminary conclusions of the regional
airports division or ADO on compliance, and is not a formal or final FAA determination of
noncompliance. The investigating office should send a letter to both the complaining party and
the sponsor explaining the determination. (See a sample Part 13.1 Informal Resolution
Preliminary Finding at the end of this chapter.)

5.12. Dismissing a Part 13.1 Complaint. If the evaluation reveals no apparent violation, if the
parties come to a satisfactory resolution, or if the sponsor agrees to comply, the ADO or regional
airports division should dismiss the complaint after having properly documented the outcome. If
either party is dissatisfied, he or she may file a formal complaint under 14 CFR Part 16.

5.13. Notice of Apparent Noncompliance. If the ADO or regional airports division finds the
sponsor to be in apparent violation of its federal obligations, it should take appropriate action to
bring the sponsor into voluntary compliance. In the absence of voluntary compliance following
a written and dated request, the ADO or regional airports division should notify the sponsor in
writing of the potential noncompliance and ask for action that would resolve any potential
noncompliance before additional discretionary funding is considered. The letter to the sponsor
should clearly identify the apparent violation(s), specify the corrective action(s) that would
resolve the apparent noncompliance without further agency action, and prescribe a deadline (i.e.,
30 or 60 days) for completion of the corrective action. The ADO or regional airports division
should also notify the complaining party of this outcome and also notify ACO-100 of any
compliance actions needed or taken in response to the dispute.

5.14. Follow up and Enforcement
Actions.

a. Follow up on Notices of
Noncompliance. The ADO or
regional airports division should
follow up on notices of apparent
noncompliance to determine if the
airport completes corrective actions
satisfactorily within the prescribed
deadline. If the sponsor refuses to
implement corrective action, the ADO
or regional airports division should
coordinate with ACO-100. The ADO
should not direct complainants to the
Part 16  process  without  first
attempting to resolve the issues at the
local level. If warranted, and after

The National Transportation Safety Board (NTSB)
investigates civil aviation accidents in the United States and
issues safety recommendations aimed at preventing future

consultation with the regional office, accidents. The NTSB determines the probable cause of all U.S.
ACO-100 may initiate its own civil aviation accidents and certain public use aircraft
investigation under 14 CFR § 16.101. accidents. (Photo: NTSB)
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5.15. Documentation of FAA Regional Airports Division Determination. There is no specific
requirement regarding the type of documentation that the office compiles and relies upon to
support a Part 13.1 determination. Generally, the investigating FAA office should prepare a letter
to the complaining party and the sponsor detailing the findings and conclusions. This detailed
letter, called an informal or initial determination of compliance or apparent noncompliance, its
supporting documents, and follow-up actions generally provide a sufficient history of the
complaint and resolution. These documents may later assist the Part 16 complainant certify (as
is required under 14 CFR 8 16.21(b)) that substantial and reasonable good faith efforts to resolve
the disputed matter informally prior to filing the complaint have been made and that there
appears no reasonable prospect for timely resolution of the dispute.

5.16. Formal Complaint: 14 CFR Part 16. Section 13.1 applies only to informal complaints;
14 CFR Part 16 contains the agency procedures for filing, investigating, and adjudicating formal
complaints against airport operators. Part 16 covers matters within the jurisdiction of the
Associate Administrator for Airports involving federal obligations incurred by an airport sponsor
in accepting federal property or FAA grants. This primarily involves financial compliance and
reasonable and nondiscriminatory access, but includes all obligations in the grant assurances and
property deeds. As noted above, the Part 13 process can facilitate a complainant meeting the
pre-complaint resolution requirements of 14 CFR § 16.21. Under that section, potential
complainants are required to engage in good faith efforts to resolve the disputed matter
informally with potentially responsible respondents before filing a formal Part 16 complaint.
Informal resolution may include mediation, arbitration, use of a dispute resolution board, or other
form of third party assistance, including assistance from the responsible FAA ADO or regional
airports division. When filing a Part 16 complaint, the complainant must certify that good faith
efforts have been made to achieve informal resolution. (Allegations of revenue diversion,
however, may not lend themselves to full resolution in the pre-complaint process unless the
proposed resolution addresses the total amounts allegedly diverted by the airport. Nevertheless,
a complainant must show that informal resolution was attempted.) The Part 16 process is the
formal administrative process by which the FAA may make a formal agency finding regarding
an airport sponsor’s status of compliance with its federal obligations.

However, there are exceptions:

a. The DOT handles complaints by air carriers regarding the reasonableness of airport fees filed
under 49 U.S.C. § 47129. (Refer to 14 CFR Part 302, DOT Rules of Practice in Proceedings.)
Carriers may choose whether to file a complaint over the reasonableness of airport fees with
DOT under Part 302 or with FAA under Part 16.

The FAA regional offices of Civil Rights handle
issues involving civil rights, disadvantaged
business enterprises, and persons with
disabilities.
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b. The FAA regional offices of Civil Rights handle airport matters involving civil rights,
disadvantaged business enterprises, and persons with disabilities.

c. The Federal Bureau of Investigation (FBI) handles criminal investigations. Matters that
appear to involve a criminal violation should be brought to the attention of the FAA Office of
Airports (ARP) management, who will forward the information to the DOT Office of the
Inspector General for investigation and referral to the FBI.

d. The National Transportation Safety Board (NTSB), as an independent federal agency charged
by Congress, investigates civil aviation accidents in the United States and issues safety
recommendations aimed at preventing future accidents. The NTSB determines the probable
cause of all U.S. civil aviation accidents and certain public use aircraft accidents.

e. Other matters that fall outside of the Associate Administrator's jurisdiction are issues
involving flight standards and airspace.

5.17. through 5.20. reserved.
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Great Lakes Region Chicago Alrports District Ofgoe a1z
Hme Hlinois, Indiana, Michigan, 2300 East Devon Avenue, Suite
E%S.T[zem%?)ﬂcﬂg; Minnesota, North Dakota, Des Plaines. lllinnis 6001R

Federal Aviation Wisconsin
Administration

Chio, South Dakota,

March 24, 2004

Mr. Joe Harnish, President Mr. Ross Miller, President

indiana Flight Center Elkhart Board of Aviation Commissioners
Elkhart Municipal Airport 2248 Airport Drive

1211 County Road 6 West Elkhart, Indiana 46514

Elkhart, Indiana 46514

RE: Elkhart Municipal Airport
Harnish Complaint

By letter dated April 22, 2003, as amended May 2, 2003, the FAA Chicago Airperts District Office
responded to alleged violations brought by Mr. Joe Harnish against the Elkhart Board of Aviation
Commissioners (Board) as the owner/operator of the Elkhart Municipal Airport (EKM).

In response to complaint issues Q1 through Q4 as listed in the our April 22, 2003 letter, as
amended, the FAA stated that the Elkhart Board of Aviation Commissioners, within 90 days of
receipt of the April 22, 2003 letter was to inform the FAA of the actions it was taking and
proposing to take, to establish procedures for effective monitoring of its leases and for developing
an effective lease enforcement program.

By letter dated June 17, 2003 the airport responded that the issue of establishing effective
monitoring and enforcement was under review and by letter dated August 20, 2003 stated that
the City of Elkhart was making progress on implementing a computerized system for monitoring
leases and providing balance information. This effort is still underway. In recent discussion with
the airport, the airport stated that it has assembled in spreadsheet form the current leases and
agreements listing the leased premises, payment items, services authorized, etc. They
conducted one audit of the tenants last year and will perform and annual audit to check for
conformance with the tenant agreements.

In response ta complaint issue Q5 as listed in the April 22, 2003 letter, as amended, the FAA
stated that the Elkhart Board of Aviation Commissioners, within 90 days of receipt of the April 22,
2003 letter was to inform the FAA of the actions it is presently taking or would propose to take, to
develop and implement procedures for effective prompt notification of all airport tenants of
changes in the airport minimum standards.

By letter dated June 17, 2003 the airport responded that the airport had retained the firm of
McHugh and Asscciates to aid in the process of revising its Minimum Standards and Rules and
Regulations and that a draft of the revised documents was to be distributed to all tenants for
review and comment. By letter dated August 20, 2003 the airport stated that the draft Minimum
Standards and Rules and Regulations had been distributed for review and comment. In recent
discussion with the airport, the airport stated that finally all the comments on the draft had been
received and sent to McHugh and Associated and that a revised draft of the Minimum Standards
and Rules and Regulations was due to be received before the end of March 2004. After review
by the new Board of Aviation Commissioners, if acceptable, the revised Rules and Regulations
will need publication in the local newspaper as they are to be made into a city ordinance and

adopted by the City Council. This would give the airport enforcement capabillity on breach of
contract issues.

Sample Part 13.1 Informal Resolution Preliminary Finding — Page 1
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Sample Part 13.1 Informal Resolution Preliminary Finding — Page 2

In response to complaint issue Q6 as listed in the April 22, 2003 letter, as amended, the FAA
stated that the Elkhart Board of Aviation Commissioners, within 60 days of receipt of the April 22,
2003 letter was to advise the FAA how they intended to correct the issue concerning aeronautical
services being provided by Goshen Air Center (Goshen) at the airport.

On May 5, 2003 the airport notified the FAA that Goshen had ceased selling fue! and that the
airport had contacted McHugh and Associates for guidance. By letter dated June 17, 2003 the
airport advised the FAA that the Minimum Standards and Rules and Regulations were being
revised to establish a permitting process authorizing aeronautical activities. On June 27, 2003
the FAA received a copy of a permit dated June 24, 2003 issued to Goshen permitling Goshen to
provide certain aircraft management activities for a fee.

In review of our letter dated April 22, 2003, as amended, and the actions taken in respanse to our
directives, even though some actions are still in the process of completion, we find that the

Elkhart Board of Aviation Commissioners is taking adequate corrective action and at this time is
in compliance with their grant assurances.

This constitutes our preliminary finding and concludes our informal review of the complaint
brought by Mr. Harnish against the Elkhart Municipal AlFport Buard of Avidtion Commissioners.
We are aware that individual airport users and airport operators often view differently the airport's
Federal obligations. We also recognize that FAA may be the final arbiter in such disputes, when
matters cannot be resolved locally. If either party to the complaint does not agree with the

praliminary finding they may file a formal 14 CFR Part 16 complaint with the FAA at the following
addross:

Office of Chief Counsel

Attention: FAA Part 16 Airport Proceedings Docket
AGL-610

Federal Aviation Administration

800 Independence Avenue, SW

Washington, DC 20591

Sincerely,
Gregory woeny

Adrports Engmeer
Chicago Airpaorts District Office

Enclosure

For o Indiana Department of Transportation
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Chapter 6. Rights and Powers and Good Title

6.1. Introduction. This chapter discusses the sponsor’s federal obligation to preserve its rights
and powers and to maintain good title to the airport property. This chapter also discusses related
issues such as transfers to other recipients, delegation of federal obligations, subordination of
title, airport management agreements, and airport privatization.

It is the responsibility of the airports district offices (ADOs) and regional airports divisions to
ensure the sponsor can fulfill its federal responsibilities at all times. Accordingly, these offices
will advise sponsors when the terms of any proposed lease agreements have the effect of limiting
the sponsor’s ability to fulfill its federal obligations. The FAA headquarters Airport Compliance
Division (ACO-100) advises sponsors on the pilot program for airport privatization and approves
or denies applications.

6.2. Airport Governance Structures. The sponsor determines the management and
organizational structure of an airport. The type of structure employed can vary depending on
whether the sponsor is a private entity or public agency, or whether the sponsor delegates all or
some of its management responsibilities to a third party.

6.3. Controlling Grant Assurances.

a. Grant Assurance 4, Good Title. This grant assurance requires a sponsor to hold good title to
the airport satisfactory to the FAA or to give satisfactory assurance to the FAA that good title
will be acquired. In some cases, based on information available, the FAA may be unable to
determine how the airport property was acquired or if a sponsor has title to all airport property.
Adding to the confusion sometimes is an Exhibit “A” property map that may not be current or
show all property interests.

Therefore, to determine a sponsor’s compliance with Grant Assurance 4, Good Title, FAA
should request that the sponsor provide the FAA with a complete Title Search Report of all
airport property depicted on the current Airport Layout Plan (ALP) and Exhibit “A” maps. This
should identify the actual parcels comprising the entire airport property.

When determining initial eligibility, the FAA should require a Title Search Report to ensure that
the sponsor has good title to the parcels necessary to achieve the purpose of the grant and the role
of the airport. When a sponsor acquires land for a project funded under an Airport Improvement
Project (AIP) grant, the FAA and the sponsor must follow the FAA Advisory Circular for land
acquisition to ensure the sponsor has acquired sufficient land rights. The FAA may also request
a Title Search Report when the FAA has concerns about the documentation of land holdings on
an Exhibit “A.” Finally, when transferring sponsorship or reviewing an application to the
Airport Privatization Pilot Program, the FAA may request a Title Search Report.

A lack of good title can prevent the processing of a grant — even without a finding of

noncompliance — because such a sponsor would not be eligible as a threshold requirement. If a
sponsor gives away good title, such action might be a violation of Grant Assurance 5, Preserving
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Rights and Powers. However, the determination of good title does not necessarily require fee
simple ownership. Long-term leases may be sufficient rights to allow an AIP improvement
grant.

b. Grant Assurance 5, Preserving Rights and Powers. A sponsor cannot take any action that
may deprive it of its rights and powers to direct and control airport development and comply
with the grant assurances. Grant Assurance 5, Preserving Rights and Powers, requires a sponsor
not to sell, lease, encumber, or otherwise transfer or dispose of any part of its title or other
interests in the property shown on Exhibit “A” without the prior written approval of the FAA.

Of particular concern to the FAA is granting a property interest to tenants on the airport. These
property interests may restrict the sponsor’s ability to preserve its rights and powers to operate
the airport in compliance with its federal obligations. Providing developers with an option to
acquire a fee interest in federally obligated airport property is not acceptable to the FAA under
Grant Assurance 5, Preserving Rights and Powers. An option to acquire a fee interest in airport
property should be considered a sale of airport property for purposes of requiring an FAA
release, since the result is potentially the same.

6.4. Interrelationship of Issues. When analyzing lease agreements, FAA personnel must be
aware of the interrelationship of material covered in other federal obligations, such as Grant
Assurance 22, Economic Nondiscrimination, Grant Assurance 23, Exclusive Rights, Grant
Assurance 24, Fee and Rental Structure, and Grant Assurance 25, Airport Revenues.

6.5. Assignment of Federal Obligations. The sponsor’s federal obligations discussed in this
chapter apply to both public and private airport sponsors who are obligated under agreements
with the federal government. Chapter 22 of this Order, Releases from Federal Obligations,
discusses the release of federally obligated property.

6.6. Rights and Powers. Grant Assurance 5, Preserving Rights and Powers, requires the airport
sponsor to preserve its rights and powers to control and operate the airport. The following
addresses the six parts of this grant assurance:

a. Sponsor Actions. The sponsor must obtain the Secretary’s written approval before taking
any action that would deprive it of the rights and powers necessary to perform any terms,
conditions, and assurances in the grant agreement. In addition, the sponsor must take the actions
necessary to regain its rights and powers, including extinguishing rights of other parties that
prevent the sponsor from complying with its federal obligations. A method a sponsor may use in
this regard is to place a “subordination clause” in all of its tenant leases and agreements that
subordinates the terms of the lease or agreement to the federal grant assurances and surplus
property obligations. A subordination clause may assist the sponsor in amending a tenant lease
or agreement that otherwise deprives the sponsor of its rights and powers. A typical
subordination clause will state that if there is a conflict between the terms of a lease and the
federal grant assurances, the grant assurances will take precedence and govern.
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b. Disposals. The sponsor must
obtain the FAA’s written approval
before it sells, leases, encumbers,
transfers, destroys, or disposes of
any of its interest in airport or noise
compatibility property. (See chapter
22 of this Order, Releases from
Federal Obligations, for additional
information on releases and disposal
of property.)

c. Noise Compatibility Program
Projects. For noise compatibility
projects where the local government
grantee is not the airport sponsor
itself, the airport sponsor must enter
into an agreement that applies the
grant assurance obligations to that
other local government entity.

d. Noise Compatibility Program
Projects on Privately Owned
Land. For noise compatibility
projects on private property, the
airport sponsor will enter into an
agreement with the property owner
that contains conditions specified by
the FAA.

e. Private Airport Sponsors. If the
sponsor is a private sponsor, it will
assure the FAA that the airport will
continue to function as a public use
airport.

5190.6B

During its review, the FAA will look to identify any terms and
conditions of the agreement that could prevent the realization of
the full benefits for which the airport was constructed or
conveyed. For example, as in the case illustrated above at
Gillespie Airport in San Diego, a racetrack exists inside the
airport without FAA approval. The situation was later corrected.
In all cases, the sponsor may not enter into leases permitting
nonaeronautical use without FAA concurrence. (Photo: FAA)

If the sponsor arranges for another entity to manage the
airport, it must retain sufficient rights and authority to
assure that the third-party manager operates and
maintains the airport in accordance with the federal
obligations and the sponsor’s grant agreement.

f. Contracting Out Airport Management. If the sponsor arranges for another entity to manage
the airport, it must retain sufficient rights and authority to assure that the third-party manager
operates and maintains the airport in accordance with the federal obligations and the sponsor’s
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grant agreement. As discussed below, the sponsor is not relieved of its responsibility under the
grant assurances by such an arrangement.

6.7. Transfer to another Eligible Recipient.

a. Rights and Powers. Grant Assurance 5, Preserving Rights and Powers, prohibits the airport
sponsor from entering into an agreement that would deprive it of any of its rights and powers that
are necessary to perform all of the conditions in the grant agreement or other federal obligations
unless another sponsor/operator assumes the obligation to perform all such federal requirements.
When an airport sponsor transfers authority to another sponsor, whether public or private, the
FAA will review the transfer document to ensure there is no ambiguity regarding responsibility
for the federal obligations. Before a transfer to another entity can take place, the FAA must
specifically determine the recipient is eligible and willing to perform all the conditions of the
grant agreements. Otherwise, the FAA will not permit the transfer to occur. As a condition of
release, the FAA will require the new operator to assume all existing grant obligations, and the
FAA will review the transfer document to ensure there is no ambiguity regarding responsibility
for the federal obligations. In some cases, it may be appropriate to continue the existing
sponsor’s obligations in effect, in full or in part, especially where the existing sponsor is the only
local government entity that could assure compliance. For example, a local municipality with
zoning authority may transfer the airport to an airport authority with no off-airport zoning power.
In that case it would be appropriate not to release the municipality from its existing obligations to
protect the airport environs from incompatible uses and obstructions.

b. Surplus Property Transfers. Although surplus property instruments permit the conveyance
to a third party, the sponsor must obtain FAA approval prior to its transfer, and the transferee
must assume the federal obligations of the original grantee. In addition, a release deed will also
be required. Eligibility to assume these federal obligations is contingent upon the type of

. . . : 9
sponsor and certain legal and financial requirements. For example:

(1). General. Sponsors must be legally, financially, and otherwise able to assume and carry out
the certifications, representations, warranties, assurances, covenants and other federal obligations
required of sponsors and contained in the obligating documents.

(2). Authority to Act as a Sponsor. FAA will require an opinion of the sponsor's attorney as to
its legal authority to act as a sponsor and to carry out its responsibilities under the applicable
agreements when deemed necessary or desirable.

(3). Reassignment. The federal government grants deeds of conveyance only to public agencies,
but it does not specifically restrict reassignments or transfers of the property conveyed. The
donating federal agency may reassign or transfer the property to another public agency for
continued airport use. When this occurs, the FAA should assume the lead in the coordination
between the affected parties.

? For additional information, see FAA Order 5100.38, Airport Improvement Program (AIP) Handbook, which is
available online.
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6.8. Transfer to the United States Government.

a. Conveyance to a Federal Agency. The FAA cannot prohibit a sponsor from conveying to a
federal agency any airport property that was transferred under the Surplus Property Act of 1944,
as amended. Such a conveyance, whether voluntary or otherwise, does not place the conveying
sponsor in default of any obligation to the United States. Such a conveyance has the effect of a
complete release of the conveying owner.

b. FAA Objections. When a sponsor proposes such a conveyance or has accomplished the
conveyance without prior notice, the ADO or regional airports division will determine if the
transfer adversely impacts civil aviation. If so, it must make any objection immediately known
to both the sponsor and the federal agency involved. If the ADO or regional airports division
cannot obtain a satisfactory solution, it should submit a full and complete report to the Airport
Compliance Division (ACO-100) without delay. ACO-100 will then continue to work with the
sponsor and the federal agency to reach a satisfactory solution.

6.9. Delegation of Federal
Obligations. Sponsors may enter into
arrangements that delegate certain
federal obligations to other parties.
For example, an airport authority may
arrange with the public works
department of a local municipality to
meet certain maintenance
commitments, or a sponsor may
contract with a utility company to
maintain airfield lighting equipment.
More prevalent at small airports are
arrangements in which the sponsor
relies upon a commercial tenant or
franchised operator to cover a broad
range of airport operating,
maintenance, and management
responsibilities.

Airport Management and Operating Agreements. Although the

None of these contractual delegations sponsor may delegate or contract with an agent of its choice for

of responsibility absolves or relieves
the sponsor of its primary obligations
to the federal government.  The
sponsor should pay particular attention
that delegations to other parties do not
result in a conflict of interest or a
violation of the federal grant
assurances. The sponsor shall not
delegate or transfer its authority to
negotiate and enter into aeronautical

maintenance or supervision of operations, such arrangements
do not relieve the sponsor of its federal obligations. Such
arrangements also have the potential for a conflict of interest.
Consequently, any agreement conferring such responsibilities
on a tenant must contain adequate safeguards to preserve the
sponsor's control over the actions of its agent and ensure the
sponsor’s ability to meet its federal obligations. The review of
such agreements by the FAA ensures that the sponsor will make
the airport facilities available to the public on fair and
reasonable terms without unjust discrimination consistent with
Grant Assurance, 22, Economic Nondiscrimination. (Photo:
FAA)
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and nonaeronautical leases
and agreements  (unless
released by the FAA in
connection with a formal
transfer of operating
responsibility).

6.10. Subordination of
Title.

a. Subordination. The
FAA will normally consider
subordination of the
sponsor’s fee interest in
airport property by
mortgage, easement, or other
encumbrance as a
transaction  that  would
deprive the sponsor of the
rights and powers necessary
to  fulfill its  federal
obligations.

However, the sponsor may
subordinate its interest in a
tenant lease to facilitate
tenant financing for
development on airport
property. In this case, the
sponsor agrees only that the
mortgage or financing is
serviced ahead of the
payment to the sponsor for
the lease of airport property.

b. Review. If the FAA
determines that an

5190.6B

Title with respect to lands to be used for the airfield or building area
purposes can be either fee simple title (free and clear of any and all
encumbrances) or title with certain rights excepted or reserved, such as a
long-term lease of 20 or more years. Any encumbered title must not deprive
the sponsor of possession or control necessary to carry out all federal
obligations. This includes ensuring that approaches and departure areas are
clear of obstacles and incompatible land uses to ensure safe and efficient
flight operations as shown in the above photograph during a landing in
rapidly worsening weather. (Photo: FAA)

encumbrance may deprive a sponsor of its ability to fulfill its federal obligations, the Secretary
may withhold approval of grant applications from the sponsor. (See chapter 2 of this Order,
Compliance Program, paragraph 2.7c.) The ADO or regional airports division should review
such encumbrance documents and make a determination on a case-by-case basis.
Determinations should be in accordance with Grant Assurance 4, Good Title, and Grant
Assurance 5, Preserving Rights and Powers. It may be appropriate to consult with the Office of

Chief Counsel (AGC-610).
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c. FAA Determination. The FAA should predicate its concurrence with any lien, mortgage, or
other encumbrance to federally obligated property on a factually based and thoroughly
documented determination. Ideally, the FAA office working the issue should ask the sponsor to
execute a declaration recognizing that the federal grant obligations survive a foreclosure or
bankruptcy. The possibility of foreclosure or other action adverse to the airport should be so
remote that it reasonably precludes the possibility that such a lien, mortgage, or other
encumbrance will prevent the sponsor from fulfilling its federal obligations.

6.11. New Sponsor Document Review. Generally the ADO or regional airports division will
determine whether a potential sponsor is capable of assuming federal responsibilities. This
review requires that the sponsor be legally, financially, and otherwise able to assume and carry
out the certifications, representations, warranties, assurances, covenants, and other federal
obligations required of the sponsor and contained in the Airport Improvement Program (AIP)
project application and grant agreement forms.

The sponsor must also show that it has the authority to act as a sponsor. The FAA must also
obtain an opinion from the sponsor’s attorney as to the sponsor’s legal authority to act as a
sponsor and whether that authority extends to fulfilling its grant assurance responsibilities.

a. Purpose. The review is intended to ensure that the new sponsor has and will maintain the
necessary control of the airport needed to carry out its commitments to the federal government.
During its review, the ADO or regional airports division will identify any terms and conditions
of a lease, contract, or agreement that could prevent the realization of the full benefits for which
the airport was constructed or that could render the sponsor noncompliant with its federal
obligations. The sponsor may place a standard clause in all its agreements that the terms and
conditions of the agreement shall be subordinate to the federal grant assurances and any surplus
property federal obligations.

b. Aeronautical Access to Facilities. The review ensures that the sponsor will make the airport
facilities available to the public on reasonable terms without unjust discrimination, as required by
Grant Assurance, 22, Economic Nondiscrimination. Any lease, contract, or agreement granting a
tenant the right to serve the public on the premises of a federally obligated airport should not
interfere with the sponsor’s ability to maintain sufficient control over the operation of the airport
to guarantee that aeronautical users will be given fair access to the airport.

c. Self-sustaining. The review looks to ensure that the sponsor maintains a fee and rental
structure for facilities and services that will make the airport as self-sustaining as possible, as
required by Grant Assurance 24, Fee and Rental Structure.

d. Good Title. The review will ensure that the sponsor has, or will have, good title to the
airfield, as required by Grant Assurance 4, Good Title.

e. No Granting of Exclusive Rights. The review will ensure that the sponsor has not granted an

exclusive right for aeronautical use of the airport, as required by Grant Assurance 23, Exclusive
Rights.
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f. Revenue Use. The review will ensure that the sponsor makes proper use of its airport
revenues, per Grant Assurance 25, Airport Revenues, and FAA’s Policy and Procedures
Concerning the Use of Airport Revenue, 64 Fed. Reg. 7696, February 16, 1999, (Revenue Use
Policy), found in Appendix E of this Order.

g. Examination of Documents. During the review, the ADO or regional airports division must
examine the following documents:

(1). The public agency’s enabling legislation or act that gives it the authority to operate and own
the airport(s).

(2). The lease, operations, management, or transfer agreements for the specific airport.
(3). The Exhibit “A” map, ALP, and land inventory map identifying grant obligated land.

(4). The assumption agreement for
existing grants, federal grant
obligations, and disposition and status
of transferred grants.

(5). Any other agreements between the
parties relating to the terms of the
transfer and the new sponsor’s
operation of the airport.

h. Sponsor Eligibility.

Eligibility to receive funds under the
AIP is contingent upon the type of
sponsor and the type of activity for
which the funds are sought.

6.12. Title and Property Interest.

a. Title Requirement (Grant
Assurance 4, Good Title).

Section 47106(b)(1) of Title 49 U.S.C.

requ_'res_ that n_o project  grant The sponsor must maintain the rights and powers to
application for airport development develop or improve the airfield as it sees fit, regardless of
may be approved by the Secretary the desire and views of its agent or tenants, and without
unless the sponsor, a public agency, or interference or hindrance of same. For example, the airport

the United States holds good title may choose to install gates to control pedestrian or general
if he S h public access to ramp areas as shown here at the Lunken
(satisfactory to the Secretary) to the Airport in Cincinnati, Ohio. The fact that a tenant sees no

airfield, or gives assurance to the reason for the action does not prevent the airport from
Secretary that good title will be doing so. ( Photo: FAA)
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acquired. Good title is a pre-condition for award of an AIP grant, and is usually reviewed in
connection with grant applications rather than as a compliance issue for a grant already awarded.
The Airports Financial Assistance Division, APP-500, should be advised of any issue regarding
good title.

b. Airport Property Interest.

Title with respect to the airport land can be either fee simple title (free and clear of any and all
encumbrances) or title with certain rights excepted or reserved, such as a long-term lease of 20 or
more years.

Any encumbered title must not deprive the sponsor of
possession or control necessary to carry out all federal
obligations.

Any encumbered title must not deprive the sponsor of possession or control necessary to carry
out all federal obligations. A deed containing a reversionary clause, (e.g., “so long as the
property is being used for airport purposes”) does not negate good title provided that the other
federal conditions or requirements are satisfied.

Where rights exempted or reserved would prevent the sponsor from carrying out its federal
obligations under the grant, such rights must be extinguished prior to approval of the project
subject to an AIP grant.

c. Determination of Adequate Title.

A certification by a sponsor that it has acquired property interests required for a project may be
accepted in lieu of any detailed title evidence. (See FAA Order 5100.37B, Land Acquisition and
Relocation Assistance, available online.) Without such certification, the sponsor’s submission of
title evidence must be reviewed to determine adequacy of title. The adequacy of such title is an
administrative determination made by FAA Office of Airports personnel and need not be
submitted to regional counsel for review unless there is any question about the adequacy of the
title.

d. Title Requirement Prior to Notice to Proceed.

Authorization for the sponsor to issue a notice to proceed with grant funded work on property to
be acquired by the sponsor should not be given until it has been determined that all property
interests on which construction is to be performed have been, or will be, acquired in
conformance with the Uniform Relocation Assistance and Real Property Acquisition Policies
Act of 1970, as amended (Uniform Act). (See Advisory Circular (AC) 150/5100-17, Land
Acquisition and Relocation Assistance for Airport Improvement Program Assisted Projects, for
additional information on this topic.)
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6.13. Airport Management Agreements.

a. Responsibility Under Airport Management and Operations Agreements. Although the
sponsor may delegate or contract with an agent of its choice for maintenance or supervision of
operations, such arrangements do not relieve the sponsor of its federal obligations. Such
arrangements also have a high potential for a conflict of interest where the tenant provides
aeronautical services itself and at the same time can exercise some control over access and
competition at the airport. Consequently, any agreement conferring such responsibilities on a
tenant must contain adequate safeguards to preserve the sponsor's control over the actions of its
agent. In addition, to avoid conflicts with a sponsor’s federal obligations, the FAA strongly
encourages a management contract to be a separate agreement from leases or airfield use
agreements held by the agent of the sponsor. This makes the respective responsibilities for each
activity clear, and also enables the sponsor to deal with a possible default in one activity (i.e.,
management agreement) without terminating a second, separate activity not subject to a default,
such as an unrelated land lease.

b. Total Delegation of Airport Administration. In certain cases a sponsor may consider
contracting with a private company for the general administration of a publicly owned airport.
Whether this is done by lease, concession agreement, or management contract, it has the effect of
placing a private entity in a position of substantial control over airport decisions that may affect
the public sponsor’s grant compliance. This kind of agreement should include provisions
adequately protecting and preserving the owner’s rights and powers to assure grant compliance.

c. Lease of Entire Airport. If the sponsor grants a lease for the entire airport, the lease will
generally include the right to sublease airport property to third-party tenants for aeronautical
services and development. In such cases, the lessee may have the right to conduct a commercial
business on the airport directly and also to control the granting of such commercial rights to
others. This situation creates a high potential for violating Grant Assurance 23, Exclusive Rights,
unless mitigated, and the lease should provide for the sponsor to retain sufficient rights to
prevent and reverse the granting of any exclusive rights on the airport.

d. Lease Terms that Protect the Sponsor’s Rights and Powers. In cases where a
management contract or general lease provides a private operator with the ability to make
decisions on access by other aeronautical tenants, the inclusion of contract provisions similar to
the following can assure that the public sponsor retains the ability to prevent a violation of the
grant assurances:

(1). The lessee (second party, manager, etc.) agrees to operate the airport in accordance with the
obligations of the lessor (public sponsor) to the federal government under applicable grant
agreements or deeds. The lessee agrees to operate the airport for the use and benefit of the
public; to make available all airport facilities and services to the public on fair and reasonable
terms and without unjust discrimination; to provide space on the airport, to the extent available;
and to grant rights and privileges for use of aeronautical facilities of the airport to all qualified
persons and companies desiring to conduct aeronautical operations on the airport.
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(2). The lessee/management firm specifically understands and agrees that nothing contained in
the lease shall be construed as granting or authorizing the granting of an exclusive right within
the meaning of 49 U.S.C. § 40103(e) and 8 47107(a)(4).

(3). The lease/management agreement is subordinate to the sponsor’s obligations to the federal
government under existing and future agreements for federal aid for the development and
maintenance of the airport.

6.14. Airport Privatization Pilot Program.

a. Change of Sponsorship from Public to Private. Leases or sales under the airport
privatization pilot program, 49 U.S.C. § 47134, transfer the federal obligation as well as the
responsibility for operation, management, and development of an airport from a public sponsor
to a private sponsor. These leases and sales also transfer the federal obligations to the private
operator, although the FAA may require the public agency transferring the airport to retain
concurrent responsibility for certain assurances if appropriate.

b. Exemption from Federal Obligations. As an incentive for public airport operators to
consider privatization under the privatization pilot program, Congress authorized the FAA to
exempt a sponsor from its federal obligations to repay federal grants, to return federally acquired
property, and to use the proceeds from the sale or lease of the airport for airport purposes. At
commercial airports, the use of proceeds for nonairport purposes is subject to the approval of 65
percent (65%) of the air carriers serving the airport. An agency record of decision identifies all
the applicable exemptions. Exemptions under the privatization pilot program are issued by the
Administrator. Public inquiries on the pilot program should be referred to the Airport
Compliance Division, ACO-100.

6.15 Privatization Outside of the Airport Privatization Pilot Program.

a. General. Sale or lease of a public airport to a private airport operator is not prohibited by
law, and the FAA may be requested to approve a transfer of ownership or operating
responsibility of a public airport to a private operator without an application for participation in
airport privatization pilot program. FAA review of a request for release of the public sponsor
from its obligations and for approval of a private operator as the new sponsor is conducted in
accordance with the general review procedures in paragraphs 6.7 and 6.11 of this chapter. This
review is similar to the review of a transfer between public airport owners and does not involve
the specific requirements and findings of 49 U.S.C. § 47134.

b. Private Operator as Airport Sponsor. A privatization of a public airport by sale or long-
term lease is distinguished from a management contract by the fact that the private operator
becomes the airport sponsor. The private operator is the applicant for grants and is directly
responsible to the FAA for compliance with the conditions and assurances in those grants. As
with transfers under the privatization pilot program, the FAA may require the public agency
transferring the airport to retain concurrent responsibility for certain assurances if appropriate.
For example, FAA may require a transferring public agency to maintain its ability to use its local
zoning power to protect approaches to the airport.
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c. Special Considerations. While reviewing a transfer of responsibility for airport operations to
a private operator is in many respects similar to reviewing any transfer of ownership and
operation (public or private), reviewing for privatization outside the Airport Privatization Pilot
Program should consider the following:

(1). The transfer will not be approved unless the private operator agrees to assume all of the
existing obligations of the public sponsor under grant agreements and surplus and nonsurplus
property deeds. For future grants, the private operator will agree to the assurances applicable to
a private operator, but initially will also be obligated to comply with the public operator’s
assurances as long as they would have remained in effect for the public operator.

(2). The FAA may not exempt the public sponsor from the requirements of Grant Assurance 25,
Airport Revenues. Accordingly, the public sponsor may use the proceeds from the sale or lease
of the airport only for purposes stated in 49 U.S.C. 8§ 47107(b) and § 47133.

(3). It is not necessary for the public sponsor to return to the FAA the unamortized value of
grant-funded projects or surplus or nonsurplus property received from the federal government, as
long as the grant-funded facilities and donated property continue to be used for the original
airport purposes. To assure this continued use, the private operator should be required to agree
specifically to continue the airport uses of grant-funded facilities and federally donated property
for the purposes described in FAA grant agreements and property deeds.

(4). The private operator will be subject to the general AIP criteria for grants to private
operators, and will not be subject to or benefit from the special provisions of the airport
privatization pilot program. Accordingly, the private operator should be advised that it will not
be eligible for apportionment of entitlement funds under 49 U.S.C. § 47114(c) or for imposition
of a passenger facility charge at the airport.

(5). As with any change of airport owner/operator, FAA certificates do not transfer. If the airport
is certificated under 14 CFR Part 139, that certification will not transfer to the private operator
and would need to be reissued. Also, if the airport has a security plan in effect in accordance
with Transportation Security Administration (TSA) regulations, TSA should be advised of the
request for approval of the transfer of airport management responsibility. TSA will advise the
airport sponsor if additional amendments are necessary.

6.16. through 6.20. reserved.
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Chapter 7. Airport Operations

7.1. Introduction. This chapter contains guidance on sponsor responsibilities for operation and
maintenance of their airports. It is the responsibility of the FAA airports district offices (ADOs)
and regional airports divisions to ensure that the sponsors under their jurisdiction operate and
maintain their airports in accordance with federal grant assurances and federal transfer agreement
obligations, including those that implicate aircraft operations and airport safety. This chapter
does not cover the additional requirements that Title 14 Code of Federal Regulations (CFR) Part
139, Certification of Airports, imposes on airports serving certificated scheduled air carriers.
(Contact the FAA Airport Safety and Operations Division, AAS-300, in Washington DC, for
additional information on Part 139 compliance matters.) In addition, this chapter does not cover
grant agreement special conditions, such as specific project closeout actions.

7.2. Scope of Airport Maintenance Federal Obligations.

a. Agreements Involved. Most airport agreements with the federal government impose on the
sponsor a continuing federal obligation to preserve and maintain airport facilities in a safe and
serviceable condition. An exception, however, may exist in transfer documents conveying
federal lands under the authority of section 16 of the Federal Airport Act of 1946 (1946 Airport
Act), section 23 of the Airport and Airway Development Act of 1970 (1970 Airport Act), and
section 516 of the Airport and

Airway Improvement Act of 1982 m
(AAIA). This current provision is
codified at 49 U.S.C. §47125).
However, these transfers are
normally followed with
development grants that impose
federal maintenance obligations.

Where section 16, 23, or 516
conveyances are made under
circumstances that do not involve a
follow-on development agreement,
the maintenance and operation
assurances should be incorporated
into the transfer document as a
special condition.

b. Airport Facilities to be

Mainta}inEd- T_h_is_ section applies From a compliance standpoint, airport operations also encompass
to all airport facilities shown on the safety issues. For example, airport sponsors are required to
Airport Layout Plan (ALP) as inspect runways, taxiways, and other common-use paved areas at

initially dedicated to aviation use by regular intervals to ensure compliance with operational and
an instrument of transfer or federal maintenance standards. Sponsors must make routine repairs, such

. ) as filling, sealing cracks, and repainting markings (as shown here)
grant agreement.  Essentially this to prevent progressive pavement deterioration. (Photo: FAA)
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means that the sponsor cannot discontinue maintenance of a runway or taxiway or any other part
of the airport used by aircraft until the FAA formally relieves the sponsor of the federal
maintenance obligation. The federal obligations of the sponsor remain in force throughout the
useful life of the facility, but no longer than 20 years — except for land that specifically obligates
the airport in perpetuity.

However, in all cases, the actual obligating documents should be reviewed to ensure the exact
terms of the applicable applications. When a facility is no longer needed for the purpose for
which it was developed, the ADO or regional airports division may determine that the facility’s
useful life has expired in less than 20 years; the FAA may then authorize abandoning the facility
or converting it to another compatible purpose.

For private airports, there is a minimum federal obligation of 10 years. If land was acquired with
federal assistance, the federal obligation to maintain and operate the airport runs in perpetuity.
Grants issued under programs preceding the Airport Improvement Program (AIP) may not
always contain a perpetual obligation for land purchase, however, and the actual grant document
should be reviewed.

Most airport agreements impose on the sponsor a
continuing federal obligation to preserve and maintain
airport facilities in a safe and serviceable condition.

7.3. Grant Assurance 19, Operation and Maintenance. Grant Assurance 19, Operation and
Maintenance, is the most encompassing federal grant assurance related to airport maintenance.
It requires the sponsor to operate and maintain the airport’s aeronautical facilities — including
pavement — in a safe and serviceable condition in accordance with the standards set by applicable
federal, state, and local agencies. FAA pavement guidance applies.

7.4. Maintenance Procedures. Generally, airport agreements require the sponsor to carry out a
continuing program of preventive and remedial maintenance. The maintenance program is
intended to ensure that the airport facilities are at all times in good and serviceable condition to
use in the way they were designed. Advisory Circular (AC) 150/5380-7A, Airport Pavement
Management Program, discusses the Airport Pavement Management System (APMS) concept,
its essential components, and how it can be used to make cost-effective decisions about
pavement maintenance and rehabilitation. The airport agreement may express or imply such
maintenance requirements and include specific federal obligations such as:

a. Frequently check all structures for deterioration and repair.
b. Inspect runways, taxiways, and other common-use paved areas at regular intervals to ensure

compliance with operational and maintenance standards, to prevent progressive pavement
deterioration, and to make routine repairs such as filling and sealing cracks.

Page 7-2



09/30/2009 5190.6B

c. Inspect gravel runways, taxiways, and common-use paved areas at regular intervals to ensure
compliance with operational and maintenance standards, to prevent progressive deterioration of
operation areas, and to make routine repairs including filling holes and grading.

d. Inspect turf airfields at regular intervals to ensure there are no holes or depressions, and
otherwise to ensure that all turf areas are preserved through clearing, seeding, fertilizing, and
mowing.

e. Maintain field lighting and Visual Approach Slope Indicators (VASIS) in a safe and operable
condition at all times. When conditions dictate, realign VASIs on a regular basis.

f. Maintain airfield signage in a safe and operable condition at all times.

g. Frequently inspect segmented circles and wind cones to ensure accurate readings and proper
functioning.

h. Frequently inspect all drainage structures including subdrain outlets to ensure unobstructed
drainage.

i. Frequently check all approaches to ensure conformance with federal obligations.

7.5. Criteria for Satisfactory Compliance with Grant Assurance 19, Operation and
Maintenance.

Although an acceptable level of maintenance is difficult to express in measurable units, the FAA
will consider a sponsor compliant with its federal maintenance obligation when the sponsor does
the following:

a. Fully understands that airport facilities must be kept in a safe and serviceable condition.

b. Makes available the equipment, personnel, funds, and other resources, including contract
arrangements, to implement an effective maintenance program.

c. Adopts and implements a detailed program of cyclical preventive maintenance adequate to
carry out this commitment.

7.6. Airport Pavement Maintenance Requirement. A parallel assurance to Grant
Assurance 19, Operation and Maintenance, is the airport sponsor’s federal obligation to maintain
a pavement preventive maintenance program under Grant Assurance 11, Pavement Preventive
Maintenance. This assurance requires sponsors with federally funded pavement projects for
replacement or reconstruction approved after January 1, 1995, to implement an effective
pavement maintenance and management program that runs for the useful life of any pavement
constructed, reconstructed, or repaired with federal financial assistance. The program, at a
minimum, must include (a) a pavement inventory, (b) annual and periodic inspections in
accordance with AC 150/5380-6B, Guidelines and Procedures for Maintenance of Airport
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Pavements, (c) a record keeping and information retrieval system, and (d) identification of
maintenance program funding.10

a. Guidelines for Inspecting Pavement. FAA places a high priority on the upkeep and repair of
all pavement surfaces in the aircraft operating areas. This ensures continued safe aircraft
operations. While deterioration of pavement due to usage and exposure to the environment
cannot be completely prevented, a timely and effective maintenance program can reduce this
deterioration. Lack of adequate and timely maintenance is the greatest single cause of pavement
deterioration and, as a result, loss of
federal investment.

Many failures of airport pavement
and drainage features have been
directly attributed to inadequate
maintenance characterized by the
absence of an inspection program.
FAA recognizes that a maintenance
program, no matter how effectively
carried out, cannot overcome or
compensate for a major design or
construction inadequacy.
Nonetheless, an effective
maintenance program can prevent
total and possibly disastrous failure
that may result from design or
construction deficiencies.
Maintenance inspection can reveal
problems at an early stage and
provide timely warning to permit
corrective action. Postponement of
minor maintenance can develop into
a major pavement repair project.
Failing to provide basic pavement
maintenance can be a compliance
concern to the FAA.

This chapter prese:nts gu[delln6§ and A high priority should be given to the upkeep and repair of all
procedures for inspecting airport pavement surfaces in the aircraft operating areas to ensure
pavements. continued safe aircraft operations. While deterioration of the
pavements due to usage and exposure to the environment cannot
b. Inspection Procedures. be completely prevented_, a timt_ely a_nd effective_ maintenance
. . . . program can reduce this deterioration to a minimum level.
Mamtenanc? ISa Cont'nuous_ f_ur‘Ctlon Properly maintaining airport pavement and marking is essential
and a continuous responsibility of to preserving the pavement’s life and ensuring safety. (Photos:
the airport sponsor. A series of FAA)

10 gee Appendix A of Advisory Circular (AC) 150/5380-6B for program funding requirements.
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scheduled, periodic inspections or
surveys conducted by experienced
engineers, technicians, or
maintenance personnel must be
carried out for an effective
maintenance  program. These
surveys must be controlled to ensure
that (i) each element or feature being
inspected is thoroughly checked, (ii)
potential  problem  areas are
identified, and (iii) proper corrective
measures are recommended. The
maintenance program must provide
adequate inspection follow-up to
ensure corrective work IS
expeditiously — accomplished and
recorded. Although the organization
and scope of maintenance activities
will vary in complexity and degree
from airport to airport, the general
types of maintenance are relatively The obligation to maintain the airport does not extend to major
the same regardless of airport size or rehabilitation of a facility that has become unusable due to
extent of development. normal and unpreventable deterioration or through acts of God,

including earthquakes, as seen here in Alaska in 2002.

. Northway (ORT) runway was destroyed by a 7.9 magnitude
c. Inspection Schedules.  The earthquaief(PhgtO: FAA))/ yee J

airport sponsor (often the supervisor

of  airport maintenance) IS

responsible for establishing a schedule for inspections. The inspection should be scheduled to
ensure that all areas, particularly those that may not come under day-to-day observation, are
thoroughly checked. Thorough inspections of all paved areas should be scheduled at least twice
a year. In temperate climates, one inspection should be scheduled for spring and one for fall.
Any severe storms or other conditions that may have an adverse effect on the pavement may also
necessitate a thorough inspection. In addition, daily ride-down type inspections should be
conducted.

d. Pavement Recordkeeping.  Complete information concerning all inspections and
maintenance performed should be recorded and kept on file. The severity level of existing
distress types, their locations, their probable causes, remedial actions, and results of follow up
inspection and maintenance should be documented. In addition, the file should contain
information on potential problem areas and preventive or corrective measures identified.
Records of materials and equipment used to perform all maintenance and repair work should also
be kept on file for future reference. Such records may be used later in identifying materials and
remedial measures that may reduce maintenance costs and improve pavement serviceability.

AC 150/5320-6D, Pavement Design and Evaluation, and AC 150/5380-7, Airport Pavement
Management Program suggests procedures for performing a pavement condition survey.
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(Copies of FAA Advisory Circulars are available on the FAA web site.) The pavement condition
survey in conjunction with the Pavement Condition Index (PCI) may be used to develop
pavement performance data. The PCI is a rating of the surface condition of a pavement and is a
measure of functional performance with implications of structural performance. Periodic PCI
determinations on the same pavement will show the changes in performance level with time.

7.7. Major Pavement Repairs.

a. Unpreventable Deterioration. The federal obligation to maintain the airport does not extend
to major rehabilitation of a facility that has become unusable due to normal and unpreventable
deterioration or through acts of God. Therefore, a sponsor’s federal maintenance obligations do
not include such requirements as restoring a building destroyed by fire, earthquake, or hurricane
winds, nor do they include undertaking a major rehabilitation of a portion of the airfield
inundated by floods. Likewise, airport sponsor federal obligations do not include the complete
resurfacing of a runway unless it is the result of obvious neglect of routine maintenance over
time. Failure to perform day-to-day airport maintenance, however, may have a cumulative effect
resulting in major repairs and reconstruction that will fall under the sponsor’s federal obligations.

b. Pavement Overstressing. The sponsor has a commitment to prevent gross overstressing of
the airport pavement beyond the load bearing capacity. If the airport pavement deteriorates and
the sponsor is not prepared to strengthen the pavement, then the sponsor must limit the
pavement’s use to aircraft operations that will not overstress the pavement. (For additional
information limiting this course of action, refer to Appendix S of this Order, FAA Weight-Based
Restrictions at Airports.) Should failure occur because the sponsor failed to take timely
corrective action after being advised of the pavement limitations, restoration of the failed
pavement to a satisfactory condition may not be eligible for AIP funding.

c. Sponsor Determines the Level of Airport Design Standards. The sponsor — through
preparation of an FAA-approved ALP — may determine the level of design standards for new
construction, i.e., the aircraft design category of the airport, based generally on the critical type
of aircraft to be served at the airport, as long as the sponsor applies these standards consistently
and in a manner that supports the development and operation of the airport over a period of time.
However, introducing weight limitations after a runway or taxiway is constructed to FAA
standards may be considered an access restriction. Accordingly, coordination with the FAA
headquarters Airport Compliance Division (ACO-100) is highly recommended to ensure
compliance with federal obligations.

7.8. Requirement to Operate the Airport. A fundamental obligation on the sponsor is to keep
the airport open for public use. Grant Assurance 19, Operation and Maintenance, requires the
sponsor to protect the public using the airport by adopting and enforcing rules, regulations, and
ordinances as necessary to ensure safe and efficient flight operations. Accordingly, the sponsor
is more than a passive landlord because the assurance federally obligates it to maintain and
operate the aeronautical facilities and common-use areas for the benefit of the public. This
responsibility includes the following:
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a. Field Lighting. If field lighting is installed, the sponsor must ensure that the field lighting and
associated airport beacon and lighted wind and landing direction indicators are operated every
night of the year or when needed. (See paragraph 7.12, Part-time Operation of Airport Lighting,
in this chapter.) Properly maintaining marking, lighting, and signs can reduce the potential for
pilot confusion and prevent a pilot deviation or runway incursion.

b. Warnings. If any part of the airport is closed or if the use of any part of the airport is
hazardous, the sponsor must provide warnings to users, such as adequate marking and issuing a
Notice to Airmen (NOTAM).

c. Safe Operations. The sponsor should adopt and enforce adequate rules, regulations, or
ordinances as necessary to ensure safety and efficiency of aircraft operations and to protect the
public using the airport. When a proposed action directly impacts the flight of an aircraft, that
action should be coordinated with FAA Flight Standards and/or Air Traffic Control.

7.9. Local Rules and Procedures. One of the most important functions of local regulations is to
control the use of the airport in a manner that will eliminate hazards to aircraft and people and
structures on the ground.

For example, if aircraft are allowed to park too close to an active runway, aircraft themselves
become a hazard to other aircraft. Rules and procedures that implement FAA airport design
standards will ensure adequate separation of aircraft during ground operations. To keep
motorists, cyclists, pedestrians, and animals from inadvertently wandering onto the airfield or
areas designated for aircraft maneuvering, the sponsor should install adequate controls such as
fencing and signage.

As in the operation of any public service facility, there should be adequate rules covering
vehicular traffic, sanitation, security, crowd control, access to certain areas, and fire protection.
The sponsor is also expected to control services such as fueling aircraft, storing hazardous
materials, and spray painting at a public airport to protect the public.

Sometimes, measures are needed to reduce the likelihood of a runway incursion. For example, if
a runway safety problem is identified at an airport, FAA compliance personnel should coordinate
corrective action not only with the airport, but also with other FAA lines of businesses, including
Flight Standards and/or Air Traffic. When possible, action should also be coordinated with the
local Runway Safety Action Team (RSAT).

Often, local air traffic patterns are needed to establish uniform and orderly approaches and
departures from the airport. Controlling aircraft operation is an area preempted under federal
law and is the exclusive responsibility of the FAA. When working on local air traffic
procedures, the sponsor must coordinate with FAA Flight Standards or/and Air Traffic to ensure
safe operations.
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Controlling aircraft
operation
IS an area preempted
under federal law and
Is the exclusive
responsibility of the
FAA.

The FAA has a number of
initiatives underway  to
prevent runway incursions.
Several FAA  documents
address the airport operator's
opportunity to help reduce the
potential for runway
incursions. These discuss
runway incursion prevention
measures airport operators
should consider A sponsor’s obligation to maintain the airport does not impose any
; ; specific responsibility to remove snow or slush or to sand ic
implementing. pgvements. P To thtz extent possible, snow removal should bZ
. . accomplished in those areas where public access is more likely. The
7.10. Operations  In sponsor, however, is responsible for providing a safe, usable facility.
Inclement Weather.  The Where climatic conditions render the airport unsafe, the airport
federal obligation to maintain sponsor must promptly issue a Notice to Airmen (NOTAM). (Photo:
the airport does not impose FAA)
any specific responsibility to
remove snow or slush or to sand icy pavements. The sponsor is responsible, however, for
providing a safe, usable facility. A safe and usable facility includes protection of runway safety
areas and other areas that may be compromised if snow berms are left adjacent to the pavement
edge. (See AC 150/5200-30C, Airport Winter Safety and Operations.) Where climatic conditions
render the airport unsafe, the sponsor must promptly issue a NOTAM and, if necessary, close all
or parts of the airport until unsafe conditions are remedied. The sponsor should correct unsafe
conditions within a reasonable amount of time.

7.11. Availability of Federally Acquired Airport Equipment. The sponsor must use its AlP-
funded equipment for the purpose specified in the grant agreement. It must maintain the
equipment in accordance with appropriate advisory circulars. Refer to the actual grant
agreements to confirm that the equipment under scrutiny is the same as listed in the sponsor’s
grant agreements.

7.12. Part-time Operation of Airport Lighting.

a. Field Lighting When Needed. The airport must operate field lights whenever needed. This
means that the lights must be on during the hours of darkness (dusk to dawn) every night or be
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available for use upon demand. This requirement can be effectively met by an attendant to turn
on the proper lights when requested to do so by radio or other signal. The airport can also install
an electronic device that permits remote activation of field lighting by radio equipment in an

. 11
aircraft.

b. Part-time Operation. At some locations, the airport may not need to operate the lights all
night. This might occur where the aeronautical demand is seasonal or where demand ceases after
a certain hour each night because the airport's location is not likely to be needed in an
emergency. Also, many airports have in place pilot operated or on-demand lighting that is
controlled via radio signals from the aircraft operating out of or into the airport in question.

In very rare cases, circumstances may make using an airport undesirable during certain hours of
darkness, such as when air traffic control is suspended during some part of the night and the local
environment (obstructions or heavy en route traffic) makes using the airport hazardous during
that period. Under such circumstance, the FAA may consent to a part-time operation of field
lights. In cases involving safety related hours of operations, it is essential that FAA Flight
Standards be involved in any validation process.

7.13. Hazards and Mitigation. Grant Assurance 20, Hazard Removal and Mitigation, requires
airport sponsors to protect terminal airspace. Accordingly, the sponsor must protect instrument
and visual flight operations, including established minimum flight altitudes. Adequate protection
includes the clearing, removing, lowering, relocating, marking, lighting, or mitigating of existing
airport hazards. It also includes protecting against establishment or creation of future airport
hazards, including wildlife hazards.

NOTE: Zoning is one means for protecting against obstructions, but may not be the best means
since zoning can change and property owners may receive variances. Avigation and clearing
easements may be a more effective means of protection.

If a sponsor has zoning authority and permits an obstruction to be erected near the airport that is
found to be a hazard under 14 CFR Part 77, Objects Affecting Navigable Airspace, or that results
in penetration or in any other impact upon the airport’s approaches or use, the FAA may find that
the sponsor is in violation of Grant Assurance 20, Hazard Removal and Mitigation.

a. Obstruction Hazards. Airports developed by or improved with federal funds are federally
obligated to prevent the growth or establishment of obstructions in the aerial approaches to the
airport. (See Grant Assurance 20, Hazard Removal and Mitigation.) The term *“obstruction”
refers to natural or manmade objects that penetrate surfaces defined in 14 CFR Part 77, Objects
Affecting Navigable Airspace, or other appropriate citations applicable to the agreement applied
to the particular airport.

In agreements issued prior to December 31, 1987, sponsors agreed to prevent as much as
reasonably possible the construction, erection, alteration, or growth of an obstruction either by
obtaining control of the land involved through the acquisition and retention of easements or other

" See Advisory Circular (AC) I50/5340-30D, Design and Installation Details for Airport Visual Aids.
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land interests or by the adoption and enforcement of zoning regulations. In many cases,
uncontrolled growth of trees and vegetation can be a hazard. These hazards must be dealt with in
conjunction with any applicable local or state requirements. The airspace allocated for
protecting the airport will vary from airport to airport. FAA regional airports compliance staff
should contact FAA Airspace Systems Support Group in the Air Traffic Organization (ATO)
Service Area for the appropriate region for guidance on how to apply this provision when an
issue is raised.

b. FAA Guidance. The FAA published the following advisory circulars relating to obstruction
hazards:

(1). A Model Zoning Ordinance to Limit Height of Objects Around Airports, AC 150/5190-
4A. This advisory circular provides airport sponsors with an effective zoning ordinance that
can be used at the local level to protect the airport from obstructions.

AC 150/5190-4A, A Model Zoning Ordinance to Limit Height
of Objects around Airports provides airport sponsors with an
effective zoning ordinance that can be used at the local level to
protect the airport from obstructions.

(2). Procedures for Handling Airspace Matters, FAA Order JO 7400.2G, provides information
regarding the requirements for notifying the FAA of proposed construction or alteration under 14
CFR § 77.13. (See also FAA Order 8260.3, United States Standard for Terminal Instrument
Procedures (TERPS) for Obstacle Clearance Surfaces.)

(3). Obstruction Marking and Lighting, AC 70-7460-1K. This advisory circular describes the
standards for marking and lighting structures such as buildings, chimneys, antenna towers,
cooling towers, storage tanks, and supporting structures of overhead wires. This advisory
circular is available in the Air Traffic Division of any FAA regional office and on the FAA
website.

c. Federal Communications Commission (FCC) Guidance and the Obstruction Evaluation
Process.

(1). Title 47 CFR Part 17, Construction, Marking, and Lighting of Antenna Structures.
Title 47 CFR Part 17 vests authority in the Federal Communications Commission (FCC) to issue
public radio station licenses and prescribes procedures for antenna structure, registration, and
standards. Part 17 provides the rules issued pursuant to the authority contained in Title 111 of the
Communications Act of 1934, as amended. If the FAA determines that an antenna structure
constitutes a hazard to air navigation — or there is a reasonable possibility it will constitute a
hazard — Part 17 requires painting or illuminating the antenna structure. Part 17 requires
notification to the FAA of certain antenna structures, including:
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(). When requested by FAA, any construction or alteration that would be in an instrument

approach areal? or when available information indicates it might exceed an obstruction standard
of the FAA.

(b). Any construction or alteration on any of the following airports, including heliports:

(i). An airport that is available for public use and is listed in the Airport Directory of the current
Airman’s Information Manual or in either the Alaska or Pacific Airman’s Guide and Chart
Supplement.

(ii). An airport under construction that is the subject of a notice or proposal on file with the FAA
(except for military airports) and it is clearly indicated that the airport will be available for public
use.

(iii). An airport that is operated by an armed force of the United States.

Aeronautical facilities that do not exist at the time the application for a radio facility is filed will
only be considered if the proposed airport construction or improvement plans are on file with the
FAA as of the application filing date for the radio facility. Additional information regarding
Title 47 CFR Part 17 is available
online.

ﬁ A Model Zoning Ordinance
(2). Obstruction Evaluation/Airport sriotiate g’blif‘_‘t‘ft AH"'ghI Kf. s
Airspace Analysis (OE/AAA). In e jects Around Airports

administering Title 14 CFR Part 77,
Objects Affecting Navigable Airspace, TR ; :
the FAA’s prime objectives are to DATE 2 14781 Advisory Circular
promote air safety and the efficient
use of navigable airspace. To
accomplish  this mission, anyone
proposing to construct or alter an
object that affects airspace must notify
the FAA prior to construction by
filing FAA Form 7460-1, Notice of
Proposed Construction or Alteration
in accordance with 14 CFR Part 77.
Instructions for filing FAA Form

7460-1, . Notice of .Pmposed A Model Zoning Ordinance to Limit Height of Objects Around
ConSFrUCt'On or Alterathn, are Airports, AC 150/5190-4A. This advisory circular provides
described on the FAA web site. The airport sponsors with an effective zoning ordinance that can
same filing contact information is be used at the local level to protect the airport from
used to notify the FAA of actual obstructions. This AC and additional information on this

construction using FAA Form 7460-2 important subject can be found on the FAA web site.

12 The instrument approach area is defined in Advisory Circular (AC) 150/5300-13, Airport Design, Appendix 16,
New Instrument Approach Procedures.
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Notice of Actual Construction or Alteration. The proponent filing the form must submit very
specific information about the project, such as a complete description of the proposed project, the
latitude and longitude coordinates locating the object, height above ground level (AGL), site
elevation above mean sea level (AMSL), total height, and the nearest airport.

Chapter 20 of this Order, Compatible Land Use and Airspace Protection, provides additional
information relating to Grant Assurance 20, Hazard Removal and Mitigation, and obstruction
protection. Typical projects include cell phone towers, top-mount antennas, buildings, power
lines, radio broadcast towers, and temporary construction equipment such as cranes.

If the proposal is going to emit any electromagnetic broadcast signals, the proponent must also
specify which radio frequencies will be used. The purpose of Form 7460-1 notification is to
allow the FAA to conduct an airspace analysis on the proposal to determine whether or not the
object will adversely affect airspace or navigational aids (NAVAIDS). If the FAA determines
that the proposed object will penetrate airspace or adversely affect NAVAID equipment, the
FAA can require, as a condition to a no-hazard determination, that the proponent reduce the
height of the object, change the broadcast frequency, or outfit the object with obstruction
marking and lighting. In cases where the FAA determines the object will be a hazard to air
navigation, the FAA can issue a hazard determination, which may have the effect of prohibiting
the project from being constructed. A determination of "no hazard,” however, does not ensure a
safe environment. Many areas may not be addressed following a federal analysis that may affect
visual flight rule (VFR) flight operations. It is the role of the state to work to address those
areas, ultimately striving for the highest level of safety between the pilot and the obstruction.

(3). Guidance for Obstruction Evaluation. Procedures for Handling Airspace Matters, JO
7400.2G, provides information regarding the requirements for notifying the FAA of proposed
construction or alteration under 14 CFR § 77.13. AC 70/7460-1K, Obstruction Marking and
Lighting, describes the standards for marking and lighting structures such as buildings,
chimneys, antenna towers, cooling towers, storage tanks, supporting structures of overhead
wires, etc. These circulars may be obtained by contacting the Air Traffic Division of any FAA
regional office.

(4). Filing for Proposed and Actual Construction. FAA Form 7460-1, Notice of Proposed
Construction or Alteration must be filed with the FAA Air Traffic Division of the appropriate
FAA regional office for proposed construction. To notify the FAA of actual construction, Form
7460-2, Notice of Actual Construction or Alteration, must be filed with the FAA Air Traffic
Division of the appropriate FAA regional office.

d. Preexisting Obstructions.

(1). Federal Government Recognition. Some airports were developed at locations where
preexisting structures or natural terrain (e.g., hill tops) would constitute an obstruction by
currently applicable standards. If the grant agreement did not specify the removal of such
obstructions as a condition of the grant, its execution by the federal government constitutes a
recognition that the removal was not reasonably within the power of the sponsor.

Page 7-12



09/30/2009 5190.6B

(2). Threshold Displacement. There are many former military airports acquired as public
airports under the Surplus Property Act where the existence of obstructions at the time of
development was considered acceptable. At such airports where these obstructions in the
approach area cannot feasibly be removed, relocated, or lowered but are declared hazardous, the
FAA may consider approving a displacement or relocation of the threshold. Threshold
displacement requires FAA approval.

e. Wildlife Hazards. Information about the risks posed to aircraft by certain wildlife species has
increased a great deal in recent years. Improved reporting, studies, documentation, and statistics
clearly show that aircraft collisions with birds and other wildlife pose a serious public safety
problem. Most public use airports have large tracts of open, undeveloped land that provide added
margins of safety and noise mitigation. These areas can also present potential hazards to aviation
if they encourage wildlife to enter an airport's approach or departure airspace or air operations
area (AOA). Constructed or natural areas — such as poorly drained locations, detention/retention
ponds, roosting habitats on buildings, landscaping, odor-causing rotting organic matter disposal
operations, wastewater treatment plants, agricultural or aquaculture activities, surface mining, or
wetlands — can provide wildlife with ideal habitat locations. Hazardous wildlife attractants on or
near airports can jeopardize future airport expansion, which makes proper community land use
planning essential.

AC 150/5200-33B, Hazardous Wildlife Attractants on or Near Airports, provides guidance to
assess and address potentially hazardous wildlife attractants when locating new facilities and
implementing certain land use practices on or near public use airports. Additional information,
including accident data and Wildlife Strikes to Civil Aircraft in the United States 1990-2007,13 is
available on the FAA web site.

Land use practices that attract or sustain hazardous wildlife
populations on or near airports can significantly increase
the potential for wildlife strikes.

When considering proposed land uses, airport operators, local planners, and developers must
take into account whether the proposed land uses, including new development projects, will
increase wildlife hazards. Land use practices that attract or sustain hazardous wildlife
populations on or near airports can significantly increase the potential for wildlife strikes. As
such, the airport sponsor must take appropriate action to mitigate those hazards.

(1). Airports Serving Piston-powered Aircraft. For airports serving only piston-powered
aircraft, FAA recommends a separation distance of 5,000 feet between an AOA and a hazardous
wildlife attractant. This distance applies from the hazard to the existing AOA, as well as to any
new and planned airport development projects meant to accommodate aircraft movement. AC
150/5200-33B, Hazardous Wildlife Attractants on or Near Airports, has more detail on this
recommended separation.

13 As of the date of this publication, “1990-2007” was the current version. A new version is expected soon.
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(2). Airports Serving Turbine-Powered !
Aircraft. For airports selling Jet-A fuel, FAA : A >
recommends a separation distance of 10,000 o N .
feet between an AOA and a hazardous ' - S e
wildlife attractant. This distance applies from - ) 2 %
the hazard to the existing AOA, as well as to v ool PIE
any new and planned airport development el N -
projects meant to accommodate aircraft i B e )
movement. AC 150/5200-33B, Hazardous S '
Wildlife Attractants on or Near Airports, has : E g ;

more detail on this recommended separation.

(3). Protection of Approach, Departure,
and Circling Airspace. For all airports, the
FAA recommends a distance of five (5)
statute miles between the farthest edge of the
AOA and the hazardous wildlife attractant if . N
the attractant could cause hazardous wildlife Hazardous wildlife attractants on or near airports
. can jeopardize future airport expansion. Proper
movement into or across the approach or community land use planning is essential. (Photo:
departure airspace. FAA)

(4). Special Requirements for Certain Landfills. Under 49 U.S.C. § 44718(d), more stringent
requirements apply to the establishment of landfills near certain airports. This requirement
applies to landfills constructed or established after April 5, 2000, that would be within six (6)
miles of an airport that primarily serves general aviation aircraft and scheduled air carrier
operations using aircraft with less than 60 passenger seats. While this situation is uncommon, it
is a statutory prohibition on a new landfill.  See AC 150/5200-34A for more detailed
information on the application of this requirement.

7.14. Use of Airports by Federal Government Aircraft. Through various agreements, the
federal government retains the right to use airport facilities jointly, either with or without
charges.

a. Under Grant Agreements. Grant Assurance 27, Use by Government Aircraft, provides that
all airport facilities developed with federal aid and usable for air operations will be available to
the federal government at all times without charge. When the sponsor deems that federal
government use is substantial, the assurance permits the sponsor to charge reasonable fees that
are in proportion to the government’s use. Substantial use is defined in the assurances as the
existence of one of the following conditions:

e Five (5) or more federal government aircraft are regularly based at the airport or on land
adjacent to the airport;
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e Federal government aircraft make 300 or more total calendar month operations (counting
each landing and each takeoff as a separate operation);

e The gross cumulative weight of federal government aircraft using the airport in a calendar
month (the total operations of federal government aircraft multiplied by gross certified
weights of such aircraft) exceeds of five (5) million pounds.

The Surplus Property Act gives the federal government the
right to make nonexclusive use of the airfield without
charge — except the use may not unduly interfere with other
authorized aircraft, and the federal government shall pay
for damage caused by its use.

b. The Surplus Property Act. Title 49 U.S.C. 8 47152, Surplus Property Act, gives the federal
government the right to make nonexclusive use of the airfield without charge — except the use
may not unduly interfere with other authorized aircraft. The federal government will pay for
damage caused by its use and may contribute to maintaining and operating the airfield in
proportion to its use.

Surplus Airport Property Instruments of Transfer issued under War Assets Administration
Regulation 16 provide that the federal government shall at all times have the right to use the
airport in common with others. Such use may be limited as necessary to prevent interference
with use by other authorized aircraft, so long as such limitation does not restrict federal
government use to less than 25 percent (25%) of the capacity of the airport. The regulation
further provides that federal government use of the airport to this extent shall be without charge
of any nature, other than payment for any damage caused.

c. Federal Government Aircraft Classification. All federal government aircraft are classified
as airport users under federal obligations. Federal government aircraft include aircraft operated
by the U.S. Army, U.S. Navy, Marine Corps, Air Force Reserve, all Air National Guard units,
Coast Guard, National Oceanic and Atmospheric Administration (NOAA), National Aeronautics
and Space Administration (NASA), Forest Service, and U.S. Customs Service.

7.15. Negotiation Regarding Charges. In all cases where the airport sponsor proposes to
charge the federal government for use of the airport under the joint-use provision, the sponsor
should negotiate directly with the using federal government agency or agencies in question. In
other words, the FAA does not assume the role of negotiator when it comes to rates and charges
imposed upon other federal government agencies; rather, it oversees compliance with applicable
requirements such as those under Grant Assurance 27, Use by Government Aircraft. It is
important to remember that in cases involving military units, the military entity in question may
be subject to military regulations relating to fee negotiations. For example, Appendix J-1 of this
Order provides Air National Guard Pamphlet 32-1001, 8 April 2003, entitled Airport Joint Use
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Agreements for Military Use of Civilian Airfields. This pamphlet implements AFPD 10-10, Civil
Aircraft Use of United States Air Force Airfields, and AFPD 32-10, Installations and Facilities,
and applies to Air National Guard (ANG) flying units that operate on public airports. This
pamphlet provides guidance for negotiating fair and reasonable charges to the government for
joint use of the public airport’s flying facilities.

7.16. Land for Federal Facilities.

a. Grant Agreements. Grant Assurance 28, Land for Federal Facilities, requires the sponsor to
provide facilities for air traffic control and weather and communication activities. There are
subtle differences in the terms of these assurances under the various grant programs. Therefore,
when questions arise regarding the use of space, refer to the most current grant agreement.

b. No Requirement for Free Rent. Under the Airport Development Aid Program (ADAP) and
the Airport Improvement Program (AIP), sponsors are not federally obligated to furnish space
rent-free. However, the sponsor is required to furnish to the federal government without cost any
land necessary for the construction at federal expense of facilities to house any air traffic control

activities, such as very high frequency omni-directional radio range facilities (VORs),14 Air
Traffic Control (ATC) Towers or Terminal Radar Approach Controls (TRACONS), or weather
reporting and communication activities related to air traffic control. This may include utility
easements. The airport sponsor is not required to furnish land rent-free for parking or roads to
serve the facility.

c. Other Federal Agencies. Sponsors on occasion do provide space to other federal government
agencies such as postal, customs, FBI, or immigration services at no cost or at nominal rent.
FAA does not view leasing space at these rates for activities that complement or support
aeronautical operations as violating the self-sustaining grant assurance. However, federal
agencies may not lease airport property for administrative purposes beyond the federal agencies’
operational needs at no cost or nominal rent; airports should limit the leasehold to just the space
necessary to conduct the federal operations, which may include some administrative space
necessary to serve the operations. In most cases, an airport does not bear the expense for the
space leased for customs, immigration, or agriculture operations, but rather the costs are built
into the airlines' cost structure and are assessed to the airlines.

7.17. Federal Government Use during a National Emergency or War.

a. Airports Subject to Surplus Property Instruments of Transfer. The primary purpose of
the Surplus Property Act is to make the property available for public airports. The Surplus
Property Act also intended the transferred property and the entire airport to be available to the
United States in times of a war or national emergency. Other transfer documents also reserve to
the federal government the right of exclusive possession and control of the airport during war or
national emergency.

14
A VOR is a ground based navigational facility.
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b. Airports Subject to Grant Agreements.
Grant agreements do not contain any
provision authorizing military agencies to
take control of the airport during a national
emergency.

c. Negotiation Regarding Charges.
Negotiations under war or national
emergency clauses will be between the
agency requiring the airport and the sponsor.
The only compliance responsibility the FAA
has with regard to such clauses is releasing
the property from its federal obligations.

7.18. Airport Layout Plan (ALP). Grant
Assurance 29, Airport Layout Plan, requires
the sponsor to depict the airport’s
boundaries, including all facilities, and to
identify plans for future development on its
ALP. An FAA-approved ALP (signed and

5190.6B

GUARD PAMPHLET 32-1001, 8 APRIL 2003, entitled
“Airport Joint Use Agreements for Military Use of
Civilian Airfields.” This pamphlet implements AFPD
10-10, Civil Aircraft Use of United States Air Force
Airfields, and AFPD 32-10, Installations and
Facilities, and applies to Air National Guard (ANG)
flying units that operate on public airports. (Photo:
ANG)

dated) is a prerequisite to the grant of AIP

funds for airport development or for the

modification of the terms and conditions of a surplus property instrument transfer. (See
Appendix R of this Order, Airport Layout Plan, for additional information.)

FAA approval of the ALP represents the concurrence of the FAA in the conformity of the plan to
all applicable design standards and criteria. It also reflects the agreement between the FAA and
the sponsor regarding the proposed allocation of airport areas to specific operational and support
functions. It does not, however, represent FAA release of any federal obligations attached to the
land or properties in question. In addition, it does not constitute FAA approval to use land for
nonaeronautical purposes. This requires a separate approval from the regional airports division.

In any event, the approved ALP becomes an important instrument for controlling the subsequent
development of airport facilities. Any construction, modification, or improvement that is
inconsistent with the plan requires additional FAA approval.

a. Compliance Requirements. Federal grant agreements require sponsors to conform airport
use and development to the ALP. The erection of any structure or any alteration in conflict with
the plan as approved by the FAA may constitute a violation of this federal obligation under Grant
Assurance 29, Airport Layout Plan. The Airport and Airway Safety and Capacity Expansion Act
of 1987 (1987 Airport Act) further strengthened the Airport Layout Plan assurance language.

If the sponsor makes a change in the airport or its facilities that is not reflected in the ALP, and
the FAA determines the change will adversely affect the safety, utility, or efficiency of any
federally owned or leased or funded property on or off the airport, the FAA may require the
airport to eliminate the adverse effect or bear the cost of rectifying the situation.
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Federal grant agreements
require sponsors to
conform their actions to
the Airport Layout Plan.
The erection of any
structure or any
alteration in conflict with
the plan as approved by
the FAA may constitute a
violation of Grant
Assurance 29, Airport
Layout Plan.

In some cases, it is acceptable to close an airport

b. Abandonment. The sponsor may not temporarily for an aeronautical activity, such as an air
abandon or suspend maintenance on any §how. _Such_clo§ing shoyld be Well_publicized in advance
operational facility currently reflected on including issuing notices to airmen (NOTAMs) to

. . minimize any inconvenience to the flying public. (Photo:
an approved ALP as being available for U.S. Navy)
operational use. The conversion of any
area of airport land to a substantially different use from that shown in an approved ALP could
adversely affect the safety, utility, or efficiency of the airport and constitute a violation of the
federal obligation assumed. For example, the construction of a corporate hangar on a site
identified on the ALP for future apron and taxiway use would be a departure from the controlling
ALP. This could impair the utility of the airport and violate sponsor federal obligations. When
making a periodic compliance review of an ALP, the inspector should consider whether grant
acquired land is still needed for airport purposes, particularly when it is separated from the
airport property by a highway or railway.

7.19. Exhibit “A” and Airport Property Map. Grant Assurance 29, Airport Layout Plan,
requires the sponsor to submit an ALP. Airports also must have an airport property map,
commonly referred to as Exhibit “A.” The airport property map indicates how various tracts of
airport property were acquired, including the funding source. The primary purpose of the airport
property map is to provide information on the use of land acquired with federal funds and/or the
use of surplus property. The airport property map is important for determining land needed for
airport purposes and the proper use of land sale proceeds. In many instances, but not all, the
Exhibit “A” to the ALP will include the land inventory requirements. The Exhibit “A” map
delineates all airport property owned, or to be acquired, by the sponsor regardless of whether the
federal government participated in the cost of acquiring any or all such land. The FAA relies on
this map when considering any subsequent grant of funds. In fact, The FAA AIP Handbook,
Order 5100.38, requires a review of the ALP during project formulation. Any land identified on
the Exhibit “A” map may not be disposed of or used for any different purpose without FAA
consent.

Page 7-18



09/30/2009 5190.6B

a. Land Accountability. For compliance purposes, the airport needs to be able to account for
land acquired with federal funds. The ALP and Exhibit “A” together may serve this purpose.
The airport sponsor may have a separate airport property map or land inventory map if the ALP
and Exhibit “A” do not include all required information regarding how various tracts of land
were acquired and what federal grant or federal assistance program was used to acquire the land.

b. Excess Land. If any grant-acquired land is found to be in excess of airport needs, both
present and future, the sponsor must dispose of the excess land and comply with FAA direction
for returning or using the grant funds.

7.20. Access by Intercity Buses. Grant Assurance 36, Access by Intercity Buses, requires the
airport sponsor to permit, to the maximum extent practicable, access to the airport by intercity
buses or other modes of transportation. However, the airport sponsor has no federal obligation to

. I . . . 15
fund special facilities for intercity buses or other modes of transportation.

7.21. Temporary Closing of an Airport.

a. Closing for Hazardous Conditions Airport owners are required to mark any temporary
hazardous conditions physically and to warn users adequately through the use of NOTAMs.
This implies a duty to provide similar warning notices when an airport is completely closed to air
traffic as a result of temporary field conditions that make using the airport hazardous. Prompt
action should be taken to restore the airport facilities to a serviceable condition as soon as
possible.

b. Closing for Special Events. 49 U.S.C. § 47107(a)(8), implemented by Grant Assurance 19.a,
Operation and Maintenance, requires that any proposal to close the airport temporarily for
nonaeronautical purposes must be approved by the FAA.

(1). Nonaeronautical Events. An airport developed or improved with federal funds may not be
closed to use the airport facilities for special outdoor events, such as sports car races, county
fairs, parades, car testing, model airplane events, etc., without FAA approval. This has been the
FAA policy since 1961 as outlined in Compliance Requirements Part 6.00 (July 1961). In
certain circumstances where promoting aviation awareness through such nonaeronautical
activities as model airplane flying, etc., the FAA does support the limited use of airport facilities
so long as there is not total closure of the airport. In these cases, safeguards need to be
established to protect the aeronautical use of the airport while the nonaeronautical activities are
in progress and to ensure that safety is not compromised.

(2). Aeronautical Events. There will be occasions when airports may be closed for brief
periods for aeronautical events. Examples include an air show designed to promote a particular
segment of aviation, or annual fly-ins, and aviation conventions. In such cases, airport
management should limit the period the airport will be closed to the minimum time consistent
with the activity. Such closing should be well publicized in advance including issuing NOTAMs
to minimize any inconvenience to the flying public.

15
For related information, refer to Intermodal Ground Access to Airports: A Planning Guide, DOT, December 1996.
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c. Closing Part of an Airport. In some instances, there may be sufficient justification to use part
of an airport temporarily for an unusual event of local significance that does not involve closing
the entire airport. All of the following conditions must be met:

(1). The event is to be held in an area of the airport that is not required for the normal operation
of aircraft and where the event would not interfere with the airport's normal use, or in a limited
operational area of an airport having a relatively small traffic volume and where it has been
determined that the event can be conducted in the area without interfering with aeronautical use
of the airport.

(2). Adequate facilities for landing and taking off will remain open to air traffic, and satisfactory
arrangements are made to ensure the safe use of the facilities remaining open.

(3). Proper NOTAMs are issued in advance.

(4). Necessary steps are taken by the airport owner to ensure the proper marking of the portion of
the airport to be temporarily closed to aeronautical use.

(5). The airport owner notifies the appropriate FAA Flight Standards office in advance, as well
as any air carrier using the airport.

(6). The airport owner agrees to remove all markings and repair all damage, if any, within 24
hours after the termination of the event, or issues such additional NOTAMs as may be
appropriate.

(7). The airport owner coordinates the special activities planned for the event with local users of
the airport before the event and with the Department of Defense (DoD) if there are any military
activities at the airport.

(8). No obstructions determined by FAA to be hazards, such as roads, timing poles, or
barricades, will be constructed for the remaining operational area of the airport.

(9). The airport sponsor is reimbursed for all additional costs incurred as a result of the event.

d. Air Show Coordination. Air shows at any airport require a Certificate of Waiver or
Authorization (FAA Form 7711-1) that has been approved and issued by the appropriate FAA
Flight Standards District Office (FSDO). Flight Standards, however, will not issue a Certificate
or Waiver or Authorization to airports certificated under 14 CFR Part 139 until the FAA regional
airports division has reviewed and concurred with the air show event.

(1). Ground Operations Plan. There must be a ground operations plan that addresses the Part
139 related requirements impacted by the air show. An airport certification inspector must
approve this plan. Unless temporary arresting gear needs to be installed for military flight
demonstrations, this requirement should have minimal impact on airport operators. Once the
ground operations plan is approved, the airport certification inspector will send a letter to the
airport operator and notify the appropriate FAA FSDO.
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(2). Other Issues. Other issues to be addressed in coordinating an air show include:

(a) Airshow ground operations plan guidelines,

(b) Airline operations,

(c) Aircraft rescue and fire fighting (ARFF) capability,

(d) Special emergency response procedures,

(e) Temporary arresting gear installed in a runway safety area,

(F) Integrity of runway safety areas, taxiway safety areas, and object free areas,

(g) Pyrotechnic devices,

(h) Temporary closures of runways and taxiways,

(i) Movement area maintenance,

(J) Public protection,

(K) Fueling operations,

() Air show ground vehicle operations,

(m) Impact to NAVAIDs,

(n) NOTAMs, and

(o) Mitigation of wildlife hazards.
7.22. Transportation Security Administration (TSA) Security Requirements.
a. General Information. The Transportation Security Administration (TSA) has instituted
guidelines for general aviation (GA) airports. These guidelines provide a set of federally
endorsed security enhancements, as well as a method for determining when and where these
enhancements may be appropriate.
b. The Twelve-Five Rule. The Twelve-Five Rule requires that certain aircraft operators using
aircraft with a maximum certificated takeoff weight (MTOW) of 12,500 pounds or more carry
out a security program. Operators were required to be in compliance with the program effective
April 1, 2003.
c. Private Charter Rule. The Private Charter Rule is similar to the Twelve-Five Rule, but adds

requirements for aircraft operators using aircraft with an MTOW of greater than 45,500 kg
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(100,309.3 pounds) or with a seating configuration of 61 or more. Operator compliance was
required effective April 1, 2003.

d. Compliance. The relevant compliance implications of TSA security for GA are in the form of
security requirements imposed by an airport sponsor upon airport users. When a complaint is
brought to FAA attention, the FAA will attempt informal resolution. This process should
involve the airport, TSA, and the impacted users. The FAA may be asked to render a
preliminary decision on whether the security requirements imposed by the airport are consistent
with the airport’s other federal obligations. Most likely, this will involve the requirements for
reasonable and not unjustly discriminatory terms and conditions for using the airport.

Compliance personnel may need to assess whether security requirements are consistent with
TSA requirements and recommendations. The compliance implications of security at federally
obligated airports may be in the form of security requirements covered by TSA. Coordination
with ACO-100 is recommended when encountering complaints involving TSA requirements.

7.23. through 7.26. reserved.
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Chapter 8. Exclusive Rights

8.1. Introduction. This chapter describes the sponsor's federal obligations under Grant
Assurance 23, Exclusive Rights, which prohibits an airport sponsor from granting an exclusive
right for the use of the airport, including granting an exclusive right to any person or entity
providing or intending to provide aeronautical services to the public.

In particular, the sponsor may not grant a special privilege or a monopoly to anyone providing
aeronautical services on the airport or engaging in an aeronautical use. The intent of this
restriction is to promote aeronautical activity and protect fair competition at federally obligated
airports.

It is the responsibility of the FAA airports district offices (ADOs) and regional airports divisions
to ensure that the sponsor has not extended any exclusive right to any airport operator or user.

8.2. Definition of an Exclusive Right. An exclusive right is defined as a power, privilege, or
other right excluding or debarring another from enjoying or exercising a like power, privilege or
right. An exclusive right may be conferred either by express agreement, by imposition of
unreasonable standards or requirements or by another means. Such a right conferred on one or
more parties, but excluding others from enjoying or exercising a similar right or right, would be
an exclusive right.16

8.3. Legislative and Statutory History.

a. General. Through the years, the exclusive rights provision has become a federal obligation
that applies in cases involving airport development grants, and surplus and nonsurplus
conveyances of federal property.17

The prohibition against exclusive rights is contained in
section 303 of the Civil Aeronautics Act of 1938 (P.L. No.
75-706, 52 Stat. 973) and applies to any airport upon which
any federal funds have been expended.

b. 1938 to Date. The exclusive rights provision is the oldest federal obligation affecting
federally funded airports. The legislative background for the exclusive rights provisions began
in 1938. The prohibition against exclusive rights was first contained in section 303 of the Civil
Aeronautics Act of 1938 (Public Law (P.L.) No. 75-706, 52 Stat. 973 recodified at 49 United
States Code (U.S.C.) 40103(e) ) and applies to any airport upon which any federal funds have
been expended.

16 30 Fed. Reg. 13661, see also AC 150/5190.6, Appendix 1.
17 The applicable grant programs were the Federal Aid to Airports Program (FAAP), Airport Development Aid
Program (ADAP), and Airport Improvement Program (AIP).
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To develop and improve airports between 1939 and 1944, Congress authorized the Development
of Landing Areas National Defense (DLAND) and the Development of Civil Landing Areas
(DCLA) programs. In accordance with these programs, the federal government and the sponsor
entered into an agreement, called an AP-4 Agreement, by which the sponsor provided the land
and the federal government developed the airport. AP-4 Agreements contained a covenant
stating that the sponsor would operate the airport without the grant or exercise of any exclusive
right for the use of the airport within the meaning of section 303 of the Civil Aeronautics Act of
1938. Although the useful life of all AP-4 improvements expired by 1969, the airports that
entered into these agreements continue to be subject to the exclusive rights prohibition. An
airport remains federally obligated as long as the airport continues to be operated as an airport —
regardless of whether it remains under the same sponsor or not.

Following World War Il, under the provisions of the Surplus Property Act of 1944 (section
13(g)) (as codified and amended by 49 U.S.C. 8§ 47151-47153), large numbers of military
installations were conveyed without monetary consideration to public agencies. However, in
1947, Congress amended the Surplus Property Act (Public Law (P.L.) No. 80-289 to require the
following language:

“No exclusive right for the use of the airport at which the property disposed of is located shall be
vested (either directly or indirectly) in any person or persons to the exclusion of others in the
same class. For the purpose of this condition, an exclusive right is defined to mean: (1) any
exclusive right to use the airport for conducting any particular aeronautical activity requiring the
operation of aircraft; (2) any exclusive right to engage in the sale of supplying of aircraft, aircraft
accessories, equipment or
supplies (excluding the sale of
gasoline or oil), aircraft
services necessary for the
operation of aircraft (including
the maintenance and repair of
aircraft, aircraft engines, and
propellers appliances).”

In accordance with the Airport
and Airway Improvement Act
of 1982 (AAIA), 49 U.S.C.
847101, et seq., the Federal
Aviation Act of 1958 (FAA
Act) 49U.S.C. 8 40103(e),
and the Airport Improvement
Program (AIP) grant
assurances, the owner or
operator of any airport that has
been developed or improved
with federal grant assistance is

Following World War 1, under the provisions of the Surplus Property
. . Act of 1944 (section 13(g)) (as amended by 49 U.S.C. 88 47151-47153),
required to operate the airport  |arge numbers of military installations were conveyed without monetary
for the use and benefit of the  consideration to public agencies. (Photo: US Navy)
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public and to make it available for all types, kinds, and classes of aeronautical activity and
without granting an exclusive right. The same obligation was required in previous grant
programs such as the Federal Aid to Airports Program (FAAP), in effect between 1946 and 1970,
and the Airport Development Aid Program (ADAP), which was in use between 1970 and 1982.

Finally, the exclusive rights obligation also exists for airports that have received nonsurplus
government property under 49 U.S.C. 8 47125 and previous corresponding statutes.

c. Governing Statutes. Today, Title 49 U.S.C. subtitle VII, Aviation Programs, contains the
prohibition against exclusive rights in three locations:

(1). 49 U.S.C. § 40103(e), No Exclusive Rights at Certain Facilities.
(2). 49 U.S.C. § 47107(a), General Written Assurances.

(3). 49 U.S.C. § 47152, Terms of Conveyances.

An airport remains federally obligated as long as the
alrport continues to be operated as an airport -
regardless of whether it remains under the same sponsor.

d. Prohibition Applies Only to Aeronautical Activities. When called upon to interpret the
application of section 303, the Attorney General of the United States affirmed the prohibition
against exclusive rights. In an opinion dated June 4, 1941, the Attorney General stated “...it is
my opinion that the grant of an exclusive right to use an airport for a particular aeronautical
activity, such as an air carrier, falls within the provision of section 303 of the Civil Aeronautics
Act precluding any exclusive right for the use of any landing area.”

If an airport sponsor prohibits an aeronautical activity without a commercial component,
coordination with ACO-1 and the Office of Chief Counsel is necessary.

8.4. Development of the Exclusive Rights Prohibition into FAA Policy.
a. Implementation of the Federal Airport Act. During the immediate post-war years, the Civil
Aeronautics Board (CAB) was simultaneously engaged in processing the first Federal Aid to

Airports Program (FAAP) development projects and working with the military to convey former
military installations to public entities.
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b. Interpretations of
Aeronautical Activity.

(1). Airfield. When
approving grants for airport
development, the CAB (and
later the FAA) interpreted the
exclusive rights prohibition
principally in terms of the
airfield.  Accordingly, they
considered activities that used
the airfield (e.g., air carriers,
flight schools, and charter
service) as subject to the
prohibition. All
nonaeronautical activities,
such as restaurants and other

terminal concessions, ground Granting options or preferences on future airport lease sites to a single
transportation, and car rentals service provider may be construed as the intent to grant an exclusive
are  excluded from the rlgh'g. Therefo_re, the use of leases with options or_future pr_efe_rences, such

o as rights of first refusal, must generally be avoided. This is because a
prohibition. right of first refusal could allow an existing tenant to hold a claim on
airport land at little or no cost that could be used by a competing
(2). Inclusion of  aeronautical entity. It could then exercise the option when there is a

Aeronautical Supporting prospect of competition. (Photo: FAA)

Activities. In 1962, the FAA

published its Policy on

Exclusive Rights in the Federal Register. The policy extended the prohibition to all aeronautical
activities. Such aeronautical activities are those that involve, make possible, or are required for
the operation of aircraft; or that contribute to, or are required for the safety of such operations.18
The FAA further clarified the application of the prohibition in FAA Order 5190.1, Exclusive
Rights, on October 12, 1965.

c. Current Agency Policy. The FAA has taken the position that the existence of an exclusive
right to conduct any aeronautical activity at an airport limits the usefulness of the airport and
deprives the public of the benefits of competitive enterprise. The FAA considers it inappropriate
to provide federal funds for improvements to airports where the benefits of such improvements
will not be fully realized by all users due to the inherent restrictions of an exclusive monopoly on
aeronautical activities.

Advisory Circular (AC) 150/5190-6, Exclusive Rights at Federally Obligated Airports, provides
airport sponsors with the information they need to comply with their federal obligation regarding
exclusive rights.

18 AC 150/5190-6, Appendix 1, § 1.1(a).
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d. Effect of the Prohibition on Airport Improvement Program (AIP) Grants. Federal
statutory law prohibits sponsors from granting an exclusive right. Consequently, it does not
matter how the sponsor granted the exclusive right (e.g., express agreement, unreasonable
minimum standards, action of a former sponsor, or other means). The FAA will not award a
sponsor an Airport Improvement Program (AIP) grant until that exclusive right is removed from
the sponsor's airport. The FAA may also take other actions to return the sponsor to compliance
with its federal obligations.

Federal statutory law prohibits sponsors from granting
an exclusive right. Consequently, it does not matter how
the sponsor granted the exclusive right — express
agreement, unreasonable minimum standards, action of a
former sponsor, or other means.

e. Duration of Prohibition Against Exclusive Rights. Once federal funds have been expended
at an airport, including through a surplus property conveyance, the exclusive rights prohibition is
applicable to that airport for as long as it is operated as an airport. In other words, it runs in
perpetuity at the airport even though 20 years may have passed since the airport received its last
AIP grant. In fact, there are airports today where the only federal obligation is the exclusive
rights prohibition.

f. Grant Assurance 23, Exclusive Rights. Since enactment of the AAIA, sponsor grant
agreements have included the exclusive rights assurance. The grant assurance applies to public
and private airport sponsors alike for as long as the airport remains an airport. It also applies to
sponsor airport development and noise mitigation projects. The assurance does not extend to
planning projects or to nonsponsor noise mitigation projects.

8.5. Aeronautical Operations of the Sponsor. The exclusive rights prohibition does not apply
to services provided by the sponsor itself. The airport sponsor may elect to provide any or all of
the aeronautical services at its airport, and to be the exclusive provider of those services. A
sponsor may exercise — but may not grant — the exclusive right to provide any aeronautical
service. This exception is known as the airport’s “proprietary exclusive” right.1® See paragraph
8.9.a of this chapter.

The sponsor may exercise a proprietary exclusive right provided the sponsor engages in the
aeronautical activity as a principal using its own employees and resources. The sponsor may not
designate an independent commercial enterprise as its agent. In other words, the sponsor may
not rely on a third party or a management company to provide the services under its proprietary

19 The airport’s proprietary exclusive right, however, may not interfere with an aeronautical users’ right to self-
service or self-fuel. (AC 150/5190-6, paragraph 1.3(a)(2).) Such activity must conform to an airport’s minimum
standards or reasonable rules and regulations.
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exclusive right. These airport sponsors must engage in such activities using their own
employees.20

8.6. Airports Having a Single Aeronautical Service Provider. Where the sponsor has not
entered into an express agreement, commitment, understanding, or an apparent intent to exclude
other reasonably qualified enterprises, the FAA does not consider the presence of only one
provider engaged in an aeronautical activity as a violation of the exclusive rights prohibition.21
The FAA will consider the sponsor's willingness to make the airport available to additional
reasonably qualified providers. (See paragraph 8.9.b of this chapter.)

8.7. Denying Requests by Qualified Providers.

a. Conditions for Denial. The assurance prohibiting the granting of an exclusive right does not
penalize a sponsor for continuing an existing single provider when both of the following
conditions exist:

(1). It can be demonstrated that it would be unreasonably costly, burdensome, or impractical for
more than one entity to provide the service, and

(2). The sponsor would have to reduce the leased space that is currently being used for an
aeronautical purpose by the existing provider in order to accommodate a second provider. In the
case of denying additional providers, the sponsor must have adequate justification and
documentation of the facts supporting its decision acceptable to the FAA.

Both conditions must be met. (See 49 U.S.C. 8 47107(a)(4)(A and B).)

b. Demonstrable Need. When the service provider has space in excess of its reasonable needs
and the sponsor claims it is justified based on the service provider's future needs, the FAA may
find the sponsor in violation of the exclusive rights prohibition if the service provider is banking
land and/or facilities that it cannot put to gainful aeronautical use in a reasonable period of time
and/or the vacant property controlled by the service provider denies a competitor from gaining
entry onto the airport.

A sponsor may exclude an incumbent on-airport service
provider from responding to a request for proposals based
on the sponsor’s desire to increase competition in airport

services. That action is not a violation of Grant Assurance
22, Economic Nondiscrimination, since the sponsor is
taking a necessary step to preclude the granting of an
exclusive right.

20 An aeronautical user exercising its right to self-service or self-fuel is also required to use its own employees and
equipment.

21 5ee 49 U.S.C. §§ 40103(e) and 47107(a)(4).
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An airport sponsor is under no obligation to permit aircraft owners or operators to introduce fueling
equipment or practices on the airport that would be unsafe or detrimental to the public welfare or that
would affect the efficient use of airport facilities by the public. An aircraft hangar is to house an aircraft
and related equipment, not to be used as general storage space. (Photo: FAA)

(1). Granting options or preferences on future airport lease sites to a single service provider may
be construed as intent to grant an exclusive right. Therefore, the use of leases with options or
future preferences, such as rights of first refusal, must generally be avoided. This is because a
right of first refusal could allow an existing tenant to hold a claim on airport land at little or not
cost. Then, when faced with the prospect of competition, that leaseholder could exercise its
option to inhibit access by others and limit or prevent competition.

(2). A sponsor may exclude an incumbent on-airport service provider from responding to a
Request for Proposal (RFP) by eliminating the provider from eligibility for the RFP based on the
sponsor’s desire to increase competition in airport services. The FAA will not consider that
action a violation of Grant Assurance 22, Economic Nondiscrimination, since the sponsor is
taking a necessary step to preclude granting of an exclusive right.

(3). When a sponsor denies a request by a service provider to conduct business on the airport
based on the lack of available space, the ADO or regional airports division should conduct a site
visit to confirm that the space and/or facilities leased to service providers only represent their
reasonable demonstrable need and are not being banked for the long-term future.

Page 8-7



09/30/2009 5190.6B

8.8. Exclusive Rights Violations.

a. Restrictions Based on Safety and Efficiency. An airport sponsor can deny an individual or
prospective aeronautical service provider the right to engage in an on-airport aeronautical
activity for reasons of safety and efficiency if the kind of activity (e.g., skydiving, sailplanes,
ultralights) would adversely impact the safety and efficiency of another aeronautical activity at
the airport, typically fixed-wing operations. An aeronautical operator holding an FAA certificate
is presumed to be a safe operator, and the airport sponsor may not deny access to an individual
certificated operator on the basis of safety of its aeronautical operations. Any safety concerns
with an operator would need to be brought to the attention of the FAA. However, the airport
sponsor may find that an aeronautical activity as a whole is inconsistent with the safety and
efficiency of the airport and may, therefore, not permit that activity at all, subject to concurrence
by the FAA. The airport sponsor may also prohibit access by an individual or individual service
provider that has not complied with the airport’s minimum standards or operations rules for safe
use of airport property.

Any denial based on safety must be based on reasonable evidence demonstrating that airport
safety will be compromised if the applicant or individual is allowed to engage in the proposed
aeronautical activity. Airport sponsors should carefully consider the safety reasons for denying
an aeronautical service provider or individual the opportunity to engage in an aeronautical
activity if the denial has the possible effect of limiting competition or access.

The FAA is the final authority in determining what, in fact, constitutes a compromise of safety.
As such, an airport sponsor that is contemplating the denial of a proposed on-airport aeronautical
activity or access is encouraged to contact the local ADO or regional airports division. Those
offices will then seek assistance from FAA Flight Standards (FS) and Air Traffic (AT) to assess
the reasonableness of the proposed action because of safety and efficiency, and to determine
whether unjust discrimination or an exclusive rights violation results from the proposed
restrictions.

Safety concerns are not limited to aeronautical activities but may include Occupational Safety
and Health Administration (OSHA) standards, fire safety standards, building codes, or sanitation
considerations. Restrictions on aeronautical operators by airport sponsors for safety must be
reasonable. Examples of reasonable restrictions include, but are not limited to: (1) restrictions
placed on the handling of aviation fuel and other flammable products, including aircraft paint
and thinners; (2) requirements to keep fire lanes open; and (3) weight limitations placed on
vehicles and aircraft to protect pavement from damage.?2 (See Chapter 14 of this Order,
Restrictions Based on Safety and Efficiency Procedures and Organization.)

b. Restrictions on Self-service. An aircraft owner or operator23 may tie down, adjust, repair,
refuel, clean, and otherwise service his/her own aircraft, provided the service is performed by the

22 see FAA proposed policy at 68 Fed. Reg. 39176 (July 01, 2003), Weight-Based Restrictions at Airports. (See
Appendix S of this Order).

23 For many purposes, the FAA has interpreted an aircraft owner’s right to self-service to include operators with
long-term possession rights. For example, a significant number of aircraft operated by airlines are not owned, but
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aircraft owner/operator or his/her employees with resources supplied by the aircraft owner or
operator.

Moreover, the service must be conducted in accordance with reasonable rules, regulations or
standards established by the airport sponsor. Any unreasonable restriction imposed on the
owners or operators of aircraft regarding the servicing of their own aircraft may be construed as
an exclusive rights violation. In accordance with the federal grant assurances:

(1). An airport sponsor may not prevent an owner or operator of an aircraft from performing
services on his/her own aircraft with his/her own employees and equipment. Restrictions
imposed by an airport sponsor that have the effect of channeling self-service activities to a
commercial aeronautical service provider may be an exclusive rights violation.

An airport sponsor may
not prevent an owner or
operator of an aircraft
from performing
services on his/her own
aircraft with his/her
own employees and
equipment.

(2). An airport sponsor must
reasonably provide for self-
servicing activity, but is not
obligated to lease airport
facilities and land for such
activity.  That is, the airport
sponsor is not required to
encumber the airport with leases  1pe fact that a single business or enterprise may provide most or all
and facilities for self-servicing  of the on-airport aeronautical services is not, in itself, evidence of an
activity. exclusive rights violation. An exclusive rights violation is the denial
by the airport sponsor to afford other qualified parties an
. . opportunity to be an on-airport aeronautical service provider. The
(3). A.n al.rport sponso.r IS -under aiprrijnort s;t)):Jnsor may issus a Request for Proposgl (RFP)in a
no obligation to permit aircraft  competitive offering for all qualified parties to compete for the right
owners or operators to introduce  to be an on-airport service provider. (Photo: FAA)

are leased under terms that give the operator airline owner-like powers. This includes operational control, exclusive
use, and long-term lease terms. The same is true for other aeronautical operators such as charter companies, flight
schools, and flying clubs, all of which may very well lease aircraft under terms that result in owner-like powers. If
doubt exists on whether a particular “operator” can be considered as the owner for the purpose of this guidance, the
ADO will make the determination. (A listing of ADOs can be found on the FAA web site.)
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fueling equipment or practices on the airport that would be unsafe or detrimental to the public
welfare or that would affect the efficient use of airport facilities by the public.

NOTE: Fueling from a pull-up commercial fuel pump is not considered self-fueling under the
federal grant assurances since it involves fueling from a self-service pump made available by the
airport or a commercial aeronautical service provider.

8.9. Exceptions to the General Rule.

a. Aeronautical Activities Provided by the Airport Sponsor (Proprietary Exclusive Right).
The owner of a public use airport may elect to provide any or all of the aeronautical services
needed by the public at the airport. The airport sponsor may exercise, but not grant, an exclusive
right to provide aeronautical services to the public. If the airport sponsor opts to provide an
aeronautical service exclusively, it must use its own employees and resources. Thus, an airport
owner or sponsor cannot exercise a proprietary exclusive right through a management contract.
Note that while the policy technically extends to private owners of public use airports, private
owners may not have the same immunity from antitrust laws as public agencies. A proprietary
exclusive can be exercised only for fuel sales and support services, not for use of the landing area
itself,

As a practical matter, most airport sponsors recognize that aeronautical services are best
provided by profit-motivated, private enterprises. However, there may be situations that the
airport sponsor believes would justify providing aeronautical services itself. For example, in a
situation where the revenue potential is insufficient to attract private enterprise, it may be
necessary for the airport sponsor to provide the aeronautical service. The reverse may also be
true. The revenue potential might be so significant that the airport sponsor chooses to perform
the aeronautical activity itself in order to become more financially self-sustaining. Aircraft
fueling is a prime example of an aeronautical service an airport sponsor may choose to provide
itself. While the airport sponsor may exercise its proprietary exclusive to provide fueling
services, aircraft owners may still assert the right to obtain their own fuel and bring it onto the
airport to service their own aircraft, but only with their own employees and equipment and in
conformance with reasonable airport rules, regulations, and minimum standards.

b. Single Activity.  The fact that a single business or enterprise may provide most or all of the
on-airport aeronautical services is not, in itself, evidence of an exclusive rights violation. An
exclusive rights violation is the denial by the airport sponsor to afford other qualified parties an
opportunity to be an on-airport aeronautical service provider. The airport sponsor may issue a
competitive offering for all qualified parties to compete for the right to be an on-airport service
provider.24 The airport sponsor is not required to accept all qualified service providers without
limitation. The fact that only one qualified party pursued an opportunity in a competitive

24 The grant assurances do not prohibit an airport sponsor from entering into long-term leases with commercial
entities, by negotiation, solicitation, or other means. An airport sponsor may choose to select fixed-base operators
(FBOs) or other aeronautical service providers through a request for proposals (RFP) process. If it chooses to do so,
the airport sponsor may use this process each time a new applicant is considered. This action, in and by itself, is not
unreasonable or contrary to the federal obligations.
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offering would not subject the airport sponsor to an exclusive rights violation. However, the
airport sponsor cannot, as a matter of convenience, choose to have only one fixed-base operator
(FBO)25 to provide services at the airport regardless of the circumstances at the airport.

c. Statutory Requirement Relating to Single Activities. Since 1938, there has been a statutory
prohibition on exclusive rights (49 U.S.C. 8 40103(e)) [independent of the parallel grant
assurance requirement at 49 U.S.C. § 47107(a)(4)]. It currently states, “A person does not have
an exclusive right to use an air navigation facility on which Government money has been
expended.” (An *“air navigation facility” includes, among other things, an airport. See
“Definitions” at 49 U.S.C. § 40102.)

This prohibition predates the parallel statutory grant assurance requirement enacted as part of the
AAIA. ltisindependent of the grant assurance requirement.

Both statutory prohibitions contain an exception to permit single FBOs if it is unreasonably
costly, burdensome, or impractical for more than one FBO to provide services, and allowing
more than one FBO to provide services would reduce the space leased under an existing
agreement between the airport and single FBO. Both conditions must be met for the exception to

apply.

d. Space Limitation. A single enterprise may expand as needed, even if its growth
ultimately results in the occupancy of all available space. However, an exclusive rights violation
occurs when an airport sponsor unreasonably excludes a qualified applicant from engaging in an
on-airport aeronautical activity without just cause or fails to provide an opportunity for qualified
applicants to be an aeronautical service provider. An exclusive rights violation can occur
through the use of leases where, for example, all the available airport land and/or facilities
suitable for aeronautical activities are leased to a single aeronautical service provider who cannot
put it into productive use within a reasonable period of time, thereby denying other qualified
parties the opportunity to compete to be an aeronautical service provider at the airport. An
airport sponsor’s refusal to permit a single FBO to expand based on the sponsor’s desire to open
the airport to competition is not a violation of the grant assurances. Additionally, an airport
sponsor may exclude an incumbent FBO from participating under a competitive solicitation in
order to bring a second FBO onto the airport to create a more competitive environment.

A lease that confers an exclusive right will be construed as having the intent to do so and,
therefore, constitute an exclusive rights violation. Airport sponsors are better served by
requiring that leases to a single aeronautical service provider be limited to the amount of land the
service provider can demonstrate it actually needs and can be put to immediate productive use.
In the event that additional space is required later, the airport sponsor may require the incumbent
service provider to compete along with all other qualified service providers for the available
airport land.

25 A fixed-base operator (FBO) is a commercial entity providing aeronautical services such as fueling, maintenance,
storage, ground and flight instruction, etc. to the public.
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The grant of options or preferences on future airport lease
sites to a single service provider may be construed as intent
to grant an exclusive right. Leases with options or future
preferences, such as rights of first refusal, should generally

be avoided.

The grant of options or preferences on future airport lease sites to a single service provider may
be construed as intent to grant an exclusive right. Therefore, leases with options or future
preferences, such as rights of first refusal, should generally be avoided.

8.10. UNICOM.
The Federal
Communications
Commission (FCC)

authorizes use of special

UNICOM26 frequencies for
air-to-ground

communication at airports.
The primary purpose of the
communications station is
to disseminate aeronautical
data, such as weather, wind
direction, and runway
information. They are
used by aircraft in the air
and on the ground for both
preflight and post flight
activities. Since UNICOM
is supposed to be subject to
the airport owner's control,
its use by the airport, and
the airport only, does not
constitute a grant of
exclusive rights to which
the statutory prohibition of
section 40103(e) would

apply.

Since most federally owned airports are maintained and operated with
federal funds appropriated for purposes other than the support of civil
aviation (usually to accommodate a military or defense mission), the federal
government is not subject to the exclusive rights prohibition. Such airports
do not receive AIP funds and are not subject to grant assurances.
Consequently, when the base commanders (or other federal government
entities) grant operating rights to airlines and other aeronautical activities
to meet their own transportation and civil aviation requirements (such as
moving personnel and equipment), they are not subject to sponsor federal
obligations. Similarly, the base commander of an active military base has
no federal obligation to permit civilian operations at the air base. (Photo:
USAR

26
UNICOM is a nongovernment air/ground radio communication station. It may provide airport information at
public use airports where there is neither a tower nor a Flight Service Station (FSS).
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To prevent conflicting reports, the FCC will not license more than one UNICOM station at the
same airport. However, unless properly controlled, allowing an aeronautical service provider to
operate the sponsor’s UNICOM station on behalf of the airport sponsor could result in an
advantage over competitors in attracting aeronautical users. When the sponsor fails to retain the
station license in its own name and turns control of the license to a single service provider, the
FAA may find the sponsor in violation of the prohibition against exclusive rights.

The FAA will not license more than one UNICOM station
at the same airport.

8.11. Implementation of Policy.

a. Voluntary Compliance. When the sponsor engages in — or fails to extinguish — an exclusive
right voluntarily, the FAA will find the sponsor in violation of the prohibition against exclusive
rights and its federal obligations.

b. Remedies. When the FAA finds the sponsor in violation of the exclusive rights provision,
and the situation remains uncorrected, FAA may withhold AIP grant assistance. In addition,
FAA may withhold Facilities and Equipment (F&E) funding, except for equipment needed for
safety or, generally as a last resort, seek reversion of the airport under the Surplus Property Act.
(Chapter 2 of this Order, Compliance Program, discusses handling of grant assurance
violations.)

Under certain circumstances, the FAA may also issue any orders it deems necessary. These
orders are enforced through the federal courts.

c. FAA Exception. Where required for the national defense or deemed essential to national
interest, the FAA may grant an exception to the remedies above.

8.12. Military and Special Purpose Airports.

a. Applicability to the Federal Government. The federal government is not subject to the
exclusive rights prohibition. Since most federally owned airports are maintained and operated
with federal funds appropriated for purposes other than the support of civil aviation (usually to
accommodate a military or defense mission), such airports do not receive AIP funds and are not
subject to grant assurances.

Consequently, when the federal government entity that owns the facility allows operating rights
to airlines and other aeronautical activities to meet the government’s own transportation and civil
aviation requirements (such as moving personnel and equipment), the government is not subject
to sponsor federal obligations. Similarly, the base commander of an active military base has no
federal obligation to permit civilian operations at the air base.
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b. Joint Use Airports. When a civilian airport sponsor obligates itself under FAA grant
agreements or property conveyance agreements, that entity becomes subject to the same federal
obligations as other sponsors regardless of whether the facilities are located on federal
installations or whether they are operated under joint-use agreements with the Department of
Defense (DoD) or other federal agencies. At joint-use airports, federal grant assurance
obligations do not apply to areas within exclusive DoD control.

8.13. through 8.18. reserved.
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Chapter 9. Unjust Discrimination between Aeronautical Users

9.1. Introduction. This chapter contains guidance on the sponsor’s responsibility to make the
airport available on reasonable terms and without unjust discrimination. This guidance is
primarily economic and focuses on charging comparable rates to similarly situated aeronautical
users. Issues of unjust discrimination arising from access restrictions are addressed in chapters
13, Airport Noise and Access Restrictions, and 14, Restrictions Based on Safety and Efficiency
Procedures and Organization, respectively. It is the responsibility of the airports district offices
(ADOs) and regional airports divisions to advise sponsors on their obligations in this area.

a. Federal Grant Obligations. Grant Assurance 22, Economic Nondiscrimination, requires the
sponsor to make its aeronautical facilities available to the public and its tenants on terms that are
reasonable and without unjust discrimination. This federal obligation involves several distinct
requirements.

First, the sponsor must make the
airport and its facilities available
for public use.

Next, the sponsor must ensure that
the terms imposed on aeronautical
users of the airport, including rates
and charges, are reasonable for the
facilities and services provided.

Finally the terms must be applied
without unjust discrimination.

The  prohibition  on  unjust
discrimination extends to types,
kinds and classes of aeronautical
activities, as well as individual
members of a class of operator.
This is true whether these terms are
imposed by the sponsor or by a
licensee or tenant offering services
or commodities normally required
at the airport. The tenant’s

commercial status does not relieve An air carrier that assumes the same obligations imposed on
. L other tenant air carriers shall enjoy the same classification and

the sponsor of its Ob“gatlon_ to status. This applies to rates, fees, rentals, rules, regulations,

ensure the terms _ for services  and conditions covering all the airport’s aeronautical activities.

offered to aeronautical users are  (Photo: FAA)

fair and reasonable and without

unjust discrimination. (See
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paragraph 12.5.a of this Order.)
27

b. Other Federal Obligations.
These same requirements apply
to the Federal Aid to Airports
Program (FAAP) and the Airport
Development  Aid  Program
(ADAP) agreements. These
requirements are also reflected in
surplus property and nonsurplus
property agreements.

9.2. Rental Fees and Charges:
General.

a. Comparable Rates, Fees, and An airport might have fixed-base operators (FBOs) that provide
Rentals. For facilities that are commercial services such as the sale of aviation fuel and oil, tie-
directly and substantially related dpwn and aircraft parlfing faci_lities, ramp services, flight t_rai_ning,

. . aircraft sales, or avionics repair. Some FBOs may not be similarly
to air transportation, regardless of situated, especially in regard to investment in facilities. A sponsor

whether an air carrier or user is a may have different fee schedules for FBOs not similarly situated.
tenant, subtenant, or nontenant, One of the most common and needed aeronautical services is
the sponsor must impose aircraft parking. In the photograph above, the typical tie-down spot
and rigging is illustrated. Another common aeronautical service is
aircraft sales, shown below. (Photos: FAA)

nondiscriminatory and
substantially comparable rates,
fees, rentals, and charges on all
air carriers and users that assume
similar obligations, use similar
facilities, and make similar use of
the airport.

Aside from rates, fees, and
rentals, the sponsor must also
impose comparable rules,
regulations, and conditions on the
use of the airport by its air
carriers and users, regardless of
whether  they are tenants,
subtenants, or nontenants.

b. Signatory and Nonsignatory
Air Carriers. The sponsor may
establish a separate rate, fee, and rental structure for the use of airport facilities depending on
whether an air carrier chooses to assume the obligations of a signatory carrier to a sponsor’s

27 The obligations under the grant assurances to afford reasonable access extends only to aeronautical users
engaging in aeronautical activities. The grant assurance obligations do not extend to nonaeronautical users.

Page 9-2



09/30/2009 5190.6B

airport use agreement or chooses not to assume those obligations and be classified as a
nonsignatory carrier. The primary obligation of a signatory is to lease space in airport facilities
and commit to long-term financial support of the development and operation of the airport. The
debt for airport facilities is typically secured by signatory tenant leases. In return for their
financial commitment, signatory carriers may have a rate, fee, and rental structure that differs
from nonsignatory carriers choosing not to make the same financial commitment. The sponsor
cannot unreasonably deny signatory status to an air carrier willing and able to assume the
obligations of a signatory carrier.

c. Fixed-base Operators (FBOs).28 The sponsor must impose the same rates, fees, rentals, and
other charges on similarly situated fixed-based operators (FBOs) that use the airport and its
facilities in the same or similar manner. However, FBOs under different types of sponsor
agreements may have different fees and rentals. For example, an FBO leasing a sponsor-owned
aeronautical facility may pay more in rent to the sponsor than an FBO that builds and finances its
own facility. In the first case, the FBO is not servicing debt while in the second case, the FBO is
servicing debt.

d. Changes in Rates Over Time. A sponsor is not foreclosed from revising its rental rate
structure from time to time. An airport sponsor does not engage in unjust discrimination simply
by imposing different lease terms on carriers and users whose leases have expired. FAA
recognizes rate differences based partly on differences in other lease terms and facilities.
Ideally, a new rate should be imposed at a time when the rates can be changed for all similarly
situated tenants at the same time to avoid any claims of unjust discrimination. In some cases,
however, the sponsor will have reason to revise rates even though existing contracts at lower
rates have not yet expired. In such cases, the sponsor should make every effort to provide terms
for new contracts that will support any difference in rates between new tenants and existing
tenants. The sponsor should also consider limiting the term of new agreements to expire when
existing agreements expire in order to bring all similarly situated tenants under a common rate
structure at one time. While circumstances may allow differences in rental rates among tenants,
landing fee schedules generally must be applied uniformly to all similarly situated users at all
times (i.e., a signatory rate and a separate nonsignatory rate).

e. Complaints. The FAA does not normally review airport fees or question the fairness or
comparability of the sponsor’s rates, fees, and rental structure. Accordingly, the FAA normally
investigates only upon receipt of a properly documented complaint that alleges sponsor
noncompliance with an applicable assurance, such as Grant Assurance 22, Economic
Nondiscrimination, Grant Assurance 23, Exclusive Rights, Grant Assurance 24, Fee and Rental
Structure, or Grant Assurance 25, Airport Revenues.

28 A fixed-base operator (FBO) is a commercial entity providing aeronautical services such as fueling, maintenance,
storage, ground and flight instruction, etc., to the public.
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f. Additional Information.
Refer to chapter 18 of this
Order, Airport Rates and
Charges, for a further
discussion on airport rates
and charges, and chapter 15
of this Order, Permitted and
Prohibited Uses of Airport
Revenue, for use of airport
revenue.

9.3. Types of Charges for
Use of Airport Facilities.
The sponsor may use direct
charges (such as landing and
tie-down fees) to charge
aeronautical users for use of
airport facilities. It may also
use indirect charges through
its FBO such as fuel flowage
fees or percentages of gross
receipts fees where it factors
into the price of fuel and
other aeronautical services
the cost of providing airport
facilities. For example, an
FBO may have a ground
lease, on which it erects
hangars and other facilities,
and also pay the sponsor a
percentage of the receipts
from fuel and aeronautical
services provided to
aeronautical users.

9.4. Airport Tenant and
Concessionaire Charges to
Airport Users. At most
airports, profit-motivated
private enterprise can best
provide fuel, storage, and

5190.6B

A sponsor may establish two classes of FBO, one serving primarily high
performance aircraft and another that caters to piston powered aircraft.
Rates that may not be comparable because entities are not similarly
situated should, nevertheless, be equitable. (Photos: FAA)

aircraft service. When negotiating agreements with tenants and concessionaires, it is the
sponsor’s responsibility to retain sufficient oversight to guarantee that aeronautical users will be
treated fairly. A sponsor is encouraged to include a “subordination clause” in its contracts’
standard terms and conditions. Such a clause subordinates the sponsor’s contract with tenants to
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its federal obligations,
preserving its rights and
powers under Grant
Assurance 5, Preserving
Rights and Powers.

The sponsor has a federal
obligation to ensure that
aeronautical users have
access to airport facilities
on reasonable and not
unjustly discriminatory
terms. The sponsor is not
obligated by federal grant
agreements or  property
deeds with the United States
to oversee the pricing and
services for nonaeronautical
concessions such as public
parking and ground
transportation, food and
beverage concessions, and
other terminal area
concessions.

9.5. Terms and Conditions
Applied to Tenants
Offering Aeronautical
Services.

a. Signatory and
Nonsignatory. An air
carrier that is willing and
able to assume the same
obligations assumed by
other tenant air carriers
shall enjoy the same
classification and status.
This applies to rates, fees,
rentals, rules, regulations,
and conditions covering all
the airport’s aeronautical
activities.

b. Signatory Fees and
Rentals. The sponsor may

5190.6B

All grant agreements contain an assurance that the sponsor will neither
exercise nor grant any right or privilege that would have the effect of
preventing the operator of an aircraft from performing any services on
its own aircraft with its own employees. Two entities to which this
applies are charter operators (below) and flight schools (above).
(Photos: FAA).
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grant lower fees and rentals to an air carrier
willing and able to be a signatory to a
sponsor’s airport use agreement. When an
air carrier is unwilling or unable to become
a signatory, the sponsor may charge the air
carrier higher nonsignatory rates.

c. Different Rates to Similar Users. If the
sponsor can show that different rates are
nondiscriminatory and if the rates are
substantially comparable, it may charge
airport tenants different rates for similar
airport uses. For example, the rental rates
in different airline terminals may vary
because of differences in debt and physical
layout of rental and public space, but only
to the extent justified by the difference in
circumstances.

d. Differences of Value and Use. The :
FAA_\ may ?0n5|der factors ?UCh a5  Grant Assurance 22, Economic Nondiscrimination,
minimum Investment requirements, requires an airport sponsor to make available suitable

demand, location, venture risk, ownership areas or space on reasonable terms to those willing and
of facilities, time remaining on contract qualified to offer aeronautical services to the public such

terms. and condition of facilities as reasons as air taxi, charter, aircraft storage (hangar), and aircraft
' maintenance services. An airport sponsor may not have a

that may justify differing rates. For  hangar available for a prospective service provider but
example, a sponsor may establish two  might have land available at the airport. In order to make
classes of FBO, one serving primarily high the airport available on reasonable terms, that airport
performance aircraft and another that caters sponsor must, at a minimum, make that land available to

. . the prospective service provider (i.e. through a ground
to piston powered aircraft. Nonetheless, lease) so that it can develop its aeronautical facility.
rates that may not be comparable should be  (photos: FAA).

equitable.

e. Escalation Provision. Ground leases with terms of five (5) or more years should contain an
escalation provision for periodic adjustments based on a recognized economic index. This will
facilitate parity between new and established lessees. An escalation provision also helps the
sponsor comply with Grant Assurance 24, Fee and Rental Structure, which requires the sponsor
to make the airport as self-sustaining as possible under the circumstances.

9.6. Fixed-Base Operations and Other Aeronautical Services.

a. Similarity of Facilities. If one FBO rents office and/or hangar space from the sponsor and
another leases land from the sponsor and builds its own facilities, the sponsor would have
justification for applying different rental rates and fee structures. Even though the operators
offer the same services to the public, the cost of their facilities is different due to circumstance.
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b. Location. If one FBO is in a prime location and another FBO is in a less advantageous area,
the sponsor could logically charge different rental rates and fees to reflect the advantage of the
location.

c. Similarity of Services. An airport might have an FBO that provides aeronautical services to
air carriers and private operators such as fueling, ramp services, aircraft parking, crew transport,
and catering while another FBO may focus only on general aviation (GA) services such as the
sale of aviation fuel and oil, tie-down and aircraft parking, ramp services, flight training, aircraft
sales, or avionics repair. These differing services may require different space, facilities, and
other requirements based on their business needs. If the services are not similar, sponsors are not
required to charge the FBOs the same rates. Nonetheless, all rates charged must be equitable.

d. FAA Determination. If the FAA determines that the FBOs at the airport are making the
same or similar uses of the airport facilities under the same circumstances, then the same rates,
fees, and rental structure will apply

To aid in establishing uniform rates and charges
applied to aeronautical activities on the airport, the
sponsor should establish minimum standards to be

met as a condition for the right to conduct an
aeronautical activity on the airport.

e. Minimum Standards. To aid in establishing uniform rates and charges applied to
aeronautical activities on the airport, the sponsor should establish minimum standards to be met
as a condition for the right to conduct an aeronautical activity on the airport.  (See Appendix O
of this Order, Sample Minimum Standards for Commercial Aeronautical Activities. See also
Advisory Circular (AC) 150/5190-7, Minimum Standards for Commercial Aeronautical
Activities.)

f. New Airport. At a new general aviation airport, the sponsor frequently must offer reduced
rental rates and other inducements to attract FBOs. This arrangement recognizes that the FBO
may not be profitable for some time. In order to secure FBO services for aeronautical users, the
sponsor may provide an incentive rate during an initial startup period, which should run for a
specific period of time and be reflected in a written agreement. Once the startup period ends, the
airport sponsor should charge the airport standard rates and charges based on current values.

g. Unreasonable Restraint. If the sponsor requires an FBO to procure fuel, services, or supplies
from a source that the sponsor provides, the FAA may determine that the requirement is an
unreasonable restraint on the FBO’s use of the airport and not consistent with Grant
Assurance 22, Economic Nondiscrimination or Grant Assurance 23, Exclusive Rights.

h. Aeronautical Activities Conducted by the Airport Sponsor (Proprietary Exclusive). The

sponsor of a public use airport may elect to provide any or all of the aeronautical services needed
by the public at the airport. As discussed in chapter 8 of this Order, Exclusive Rights, the
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statutory prohibition against exclusive rights does not apply to the sponsor-operator of a public
use airport. The airport owner may exercise, but not grant, the exclusive right to conduct any
aeronautical activity.

However, these owners must engage in such activities as principals using their own employees
and resources. An independent commercial enterprise that has been designated as agent of the
owner may neither exercise nor be granted an exclusive right at the airport.

(1). As a practical matter, most sponsors recognize that these services are best provided by
profit-motivated private enterprise. The exceptions are usually those instances in which a
sponsor elects to provide fuel service or aircraft parking. If it does so, whether on an exclusive
or nonexclusive basis, it may not refuse to permit an air carrier, air taxi, or flight school to fuel
its own aircraft with its own personnel and equipment.

(2). The airport owner may establish reasonable standards covering the refueling, washing,
painting, repairing, etc., of aircraft. However, unless the airport owner is providing such services
itself on an exclusive basis, it may not refuse to negotiate for the space and facilities needed to
meet such standards by an activity willing and qualified to provide aeronautical services to the
public.

If the airport sponsor reserves unto itself the exclusive right
to sell fuel, it can prevent an airline or air taxi from selling
fuel to others, but it must deal reasonably to permit such
operators to refuel their own aircratft.

If the airport owner reserves unto itself the exclusive right to sell fuel, it can prevent an airline or
air taxi from selling fuel to others, but it must deal reasonably to permit such operators to refuel
their own aircraft. The self-service fueling by such flight operators, however, must be done with
their own employees and equipment. For information regarding fueling, refer to Aircraft Fuel
Storage, Handling, and Dispensing on Airports, Advisory Circular (AC) 150/5230-4A. (See
chapter 11 of this Order, Self-service, for additional information on self-service.)

(3). Aircraft operators do not have a right to bring a third party, such as an oil company, onto the
airport to refuel their aircraft. This would be an aeronautical activity undertaken by the fuel
company, which has only such rights as the airport owner may confer. It should be noted that air
carriers frequently insist on a standard condition in their airport contracts reserving the right to
obtain fuel from a supplier of their choice. Under this arrangement, the air carrier-owned fuel
can be delivered to the airport fuel farm with fueling handled by the airport’s contractors.

9.7. Availability of Leased Space. The sponsor’s federal obligation under Grant Assurance 22,
Economic Nondiscrimination, to operate the airport for the public’s use and benefit is not
satisfied simply by keeping the runways open to all classes of users. The assurance federally
obligates the sponsor to make available suitable areas or space on reasonable terms to those
willing and qualified to offer aeronautical services to the public (e.g. air carrier, air taxi, charter,
flight training, or crop dusting services) or support services (e.g. fuel, storage, tie-down, or flight
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line maintenance services) to aircraft operators. Sponsors are also obligated to make space
available to support aeronautical activity of noncommercial aeronautical users (i.e., hangars and
tie-down space for individual aircraft owners). This means that unless it undertakes to provide
these services itself, the sponsor has a duty to negotiate in good faith for the lease of premises
available to conduct aeronautical activities. Since the scope of this federal obligation is
frequently misunderstood, the following guidance is offered:

a. Servicing of Aircraft. All grant agreements contain an assurance that the sponsor will neither
exercise nor grant any right or privilege that would have the effect of preventing the operator of
an aircraft from performing any services on its own aircraft with its own employees. This does
not, however, federally obligate the sponsor to lease space to every aircraft operator using the
airport. It simply means that any aircraft operator entitled to use the airfield is also entitled to tie
down, adjust, repair, clean, and otherwise service its own aircraft, provided it does so with its
own employees and conducts self-servicing in accordance with the sponsor’s reasonable rules or
standards established for such work. Accordingly, the assurance establishes a privilege of self-
service, but it does not, by itself, compel the sponsor to lease the facilities necessary to exercise
that privilege.

b. Facilities Not Providing Service to the Public. When adequate facilities are otherwise
available, Grant Assurance 22, Economic Nondiscrimination, does not compel sponsors to lease
property to entities that desire to construct facilities for private aeronautical use. Examples
would include making property available so that private aircraft owners or flying clubs may
construct their own hangars while vacant hangars are available on the airport that can meet the
potential tenant’s needs. However, if the entity is not able to arrange satisfactory terms for
hangar space, facilities, or support services from existing airport entities, the assurance does
require the sponsor to lease available property identified on the sponsor’s airport layout plan
(ALP) for such use to such entities on reasonable terms. (See Grant Assurance 38, Hangar
Construction, regarding hangars for private aircraft storage.)

c. Activities Offering Services to the Public. If adequate space is available on the airport and
the sponsor is not already providing identical aeronautical services, Grant Assurance 22,
Economic Nondiscrimination, requires the sponsor to negotiate in good faith and on reasonable
terms with prospective aeronautical service providers.

If adequate space is available on the airport and the sponsor is
not already providing identical aeronautical services, Grant
Assurance 22, Economic Nondiscrimination, requires the
sponsor to negotiate in good faith and on reasonable terms with
prospective aeronautical service providers.

The FAA interprets the willingness of a prospective provider to lease space and invest in
facilities as sufficient evidence of a public need for those services. In such a situation, the FAA
does not accept a sponsor’s claim of insufficient business activity as a valid reason to restrict the
prospective provider access to the airport.
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9.8. Air Carrier Airport Access.

With the passage of the Airline Deregulation Act of 1978 (Deregulation Act), air carriers have
had no restrictions on entry into new markets. Even before the Deregulation Act’s passage,
however, many airports already operated at or near capacity in terms of ticket counter, gate, and
ramp space. Consequently, new air carriers wishing to serve an airport often faced a lack of
available facilities. In some instances, established air carriers made space available for the
newcomers. However, in other cases, no space was made available, and sponsors subsequently
denied the newcomers access to the airport.

a. Mandatory Access. In accordance with Grant Assurance 23, Exclusive Rights, which
prohibits a sponsor from directly or indirectly conveying an exclusive right to an air carrier, the
FAA Office of Chief Counsel determined that a sponsor may not deny an air carrier access solely
based on the nonavailability of existing facilities. The sponsor must make some arrangements
for accommodations if reasonably possible. Consequently, access issues can often be complex
and are not always easy to resolve. (See FAA Docket No. 16-98-05 for additional information,
available online.)

b. Reports of denial of access. Grant Assurance 39, Competitive Access, requires operators of
large and medium hub airports to report to the Secretary any denial of a request by an air carrier
for access to the airport. A report is due on February 1% or August 1% if there has been any
denial of access in the preceding six-month period.

c. FAA Headquarters Airport Compliance Division (ACO-100) Review. The ADOs or
regional airports divisions should notify the ACO-100 if the region cannot develop a feasible
solution to an air carrier access situation. The division will coordinate the effort of the regional
airports division with the FAA Office of Chief Counsel to achieve a viable solution to the
problem.

9.9. Civil Rights. The ADOs or regional airports divisions and the Office of Civil Rights are
responsible for enforcing Grant Assurance 30, Civil Rights. More information is available at 49
Code of Federal Regulations (CFR) Part 21 Nondiscrimination in Federally Assisted Programs
of the Department of Transportation, and 150/5100-15, Civil Rights Requirements for the Airport
Improvement Program, available online.

The Office of Civil Rights advises, represents, and assists the FAA Administrator on civil rights,
diversity, and equal opportunity matters that ensure the elimination of unlawful discrimination
on the basis of race, color, national origin, sex, age, religion, creed, and individuals with
disabilities in federally operated and federally assisted transportation programs.

9.10. FAA Policy on Granting Preferential Treatment Based on Residency. The FAA has
received complaints about a sponsor’s policy of granting preferential treatment in the assignment
of aircraft storage hangars or other services to residents of the sponsor’s locality. Such
preferential practices are unreasonable and unjustly discriminatory, and can result in the granting
of an exclusive right contrary to Grant Assurance 22, Economic Nondiscrimination, and Grant
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Assurance 23, Exclusive Rights, implementing 49 United States Code (U.S.C.) § 40107(a) and 49
U.S.C. § 40103(e) respectively.

A federally obligated airport sponsor has received federal aid in support of the national air
transportation system. All users of the national airport system pay taxes to support and maintain
the system and all its component airports, including the airport in question. The fact that certain
users at a particular airport pay district or other local taxes, while others do not, does not justify
preferential treatment, differential rates, or other unjustly discriminatory practices having the
effect of unreasonably restricting or excluding users who do not pay those local taxes.

Nonresident aeronautical users have the same rights as resident aeronautical users regarding
reasonable access to, and services provided at, a federally obligated airport. Accordingly, the
airport must be available on reasonable terms to all public aeronautical users, and a local tax
obligation does not establish a reasonable basis upon which to discriminate between resident and
nonresident airport users.

The national air transportation system is dependent on each airport properly functioning as part
of the whole system. Allowing airport sponsors to invoke local preferences, such as granting
preferential treatment in the assignment of aircraft storage hangars to resident aeronautical users,
could result in a patchwork of local preferences that would be inconsistent with a national air
transportation system.

9.11. through 9.14. reserved.
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Chapter 10. Reasonable Commercial Minimum Standards

10.1. Introduction. This chapter describes the sponsor's prerogative to establish minimum
standards for commercial service providers and to establish self-service rules and regulations for
all other airport activities. Flying clubs are not-for-profit commercial operations and are not
normally covered by commercial minimum standards. However, flying clubs are covered within
this chapter since a majority of federally obligated airports where flying clubs exist have
historically addressed the issue in their minimum standards.

It is the responsibility of the airports district offices (ADOs) and regional airports divisions to
advise sponsors on the appropriateness of proposed standards and to ensure that the standards do
not protect or convey an exclusive right. (For samples, see Appendix O of this Order, Sample
Minimum Standards for Commercial Aeronautical Activities, and Appendix P of this Order,
Sample Airport Rules and Regulations.)

10.2. FAA Recognition of Minimum Standards. A sponsor's establishment of minimum
standards and self-service rules and regulations contributes to nondiscriminatory treatment of
airport tenants and users. It also helps the sponsor avoid granting an exclusive right. (See
chapter 8 of this Order, Exclusive Rights, and chapter 9 of this Order, Unjust Discrimination
between Aeronautical Users.) When the sponsor imposes reasonable and not unjustly
discriminatory minimum standards for airport operations, and the sponsor then denies access or
services based on those standards, the FAA will not find the sponsor in violation of the
assurances regarding exclusive rights and unjust discrimination, provided those standards:

a. Apply to all providers of aeronautical services, from full service fixed-base operators
(FBOs)29 to single service providers.

b. Impose conditions that ensure safe and efficient operation of the airport in accordance with
FAA guidance when available.

c. Are reasonable, not unjustly discriminatory, attainable, uniformly applied and reasonably
protect providers of aeronautical services from unreasonable competition.

d. Are relevant to the activity for which they apply.

e. Provide the opportunity for others who meet the standards to offer aeronautical services.

29 A fixed-base operator (FBO) is a commercial entity providing aeronautical services such as fueling, maintenance,
storage, ground and flight instruction, etc., to the public.
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Note: There is no requirement to include
nonaeronautical activities (such as restaurant
or car rental) in minimum standards since
those activities are not covered under the
grant assurances.

10.3. Use of Minimum Standards to
Protect an Exclusive Right. When the
sponsor implements minimum standards for STAFFORD
the apparent purpose of protecting an =
exclusive right, the FAA will find the
sponsor in violation of the exclusive rights STAFFORD REGIONAL AIRPORT
prohibition. Evidence of intent to grant an
exclusive right might be, for example, the
adoption of a standard that only one FOR
particular operator can reasonably or
practically meet.

MINIMUM STANDARDS

PROVIDING AERONAUTICAL SERVICES
TO THE PUBLIC

10.4. Benefits of Minimum Standards.

The FAA Stl’ongly recommends deve|0ping Adopted by the Stafford Regional Airport Authovity February 8, 2000

minimum standards because these standards

typically:

a. Promote safety in all airport activities and
maintain a higher quality of service for Airport sponsors should strive to develop minimum

airport users, standards that are fair and reasonable to all
) ) operators and relevant to the activity that the
b. Protect airport users from unlicensed and minimum standards concern.

unauthorized products and services,

c. Enhance the availability of adequate
services for all airport users,

d. Promote the orderly development of airport land, and

e. Provide a clear and objective distinction between service providers that will provide a
satisfactory level of service and those that will not.

f. Prevent disputes between aeronautical providers and reduce potential complaints.

10.5. Developing and Applying Minimum Standards.

a. Advisory Circular (AC) on Minimum Standards. When developing minimum standards,
the most critical consideration is the particular nature of the activity and the operating
environment at the airport. Airport sponsors should tailor their minimum standards to their
individual airports. For example, consider the requirements for an FBO located at a small, rural
airport that serves only small general aviation (GA) aircraft. A minimum standard requiring the
FBO to make jet fuel available if there were few jet operations at the airport would likely be
unreasonable.
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The potential imposition of unreasonable requirements illustrates why “fill-in-the-blank”
minimum standards and the blanket adoption of another airport’s standards are not effective.
The FAA will not endorse “fill-in-the-blank” minimum standards because of the high probability
that many airport sponsors would adopt the document without modifying it to the needs of their
particular airports. This could result in the imposition of irrelevant and unreasonable standards.
Instead, the FAA has provided guidance in the form of AC 150/5190-7, Minimum Standards for
Commercial Aeronautical Activities, to illustrate an approach to developing and implementing
minimum standards. AC 150/5190-7, Minimum Standards for Commercial Aeronautical
Activities is available in Appendix C of this Order.

b. Safety and Efficiency Standards. Federal law and policies requiring airport sponsors to
provide airport access to all types, kinds, and classes of aeronautical activity, as well as to the
general public, include certain exceptions. Exceptions to the general rule may apply when
airport safety or efficiency would be compromised.

If a type, kind, or class of activity would have an adverse effect on safety or efficiency for the
airport, the sponsor may deny business applications to conduct that activity on the airport or limit
or restrict the manner of operation. However, a restriction imposed for safety or efficiency
purposes that is subsequently challenged by an aeronautical user will require concurrence from
FAA Flight Standards (FS) and/or Air Traffic (AT) before the FAA headquarters Airport
Compliance Division (ACO-100) or ADO or regional airports division can determine the
restriction is reasonable and approve the restriction. This is because the federal government,
through this exercise of its constitutional and statutory powers, has preempted the areas of
airspace use and management, air traffic control, and aviation safety. (See chapter 14 of this
Order, Restrictions Based on Safety and Efficiency Procedures and Organization.)

c. Aircraft Weight Restrictions. A sponsor may impose a restriction based on specified
maximum gross weight or wheel loading. Before imposing a weight-based restriction, however,
the FAA recommends the sponsor seek FAA review of the proposal to ensure compliance with
other federal obligations. (See Appendix S of this Order, FAA Weight-Based Restrictions at
Airports, for additional information.)

d. Public Access. The sponsor may also impose restrictions that apply to the general public.
For example, the general public is generally subject to restrictions concerning vehicle and
pedestrian access, security, and crowd control when using airport facilities.

The sponsor may also impose restrictions that apply to the
general public. For example, the general public is generally
subject to restrictions concerning vehicle and pedestrian access,
security, and crowd control when using airport facilities.

e. Availability of FAA Assistance. Airport sponsors can obtain assistance from ADOs and

regional airports divisions in determining the reasonableness of restrictions imposed through
minimum standards.
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10.6. Flying Clubs.

a. Definition. FAA defines a flying club as a nonprofit or not-for-profit entity (e.g., corporation,
association, or partnership) organized for the express purpose of providing its members with
aircraft for their personal use and enjoyment only.

b. General. The ownership of the club aircraft must be vested in the name of the flying club or
owned by all its members. The property rights of the members of the club shall be equal; no part
of the net earnings of the club will inure to the benefit of any individual in any form, including
salaries, bonuses, etc. The flying club may not derive greater revenue from the use of its aircraft
than the amount needed for the operation, maintenance and replacement of its aircraft. For a
sample of flying club rules and regulations, see the Sample Flying Club Rules and Regulations at
the end of this chapter.

c. Policies. A flying club qualifies as an individual under the grant assurances and, as such, has
the right to fuel and maintain the aircraft with its members. The airport owner has the right to
require the flying club to furnish documents, such as insurance policies and a current list of
members, as may be reasonably necessary to assure that the flying club is a nonprofit
organization rather than an FBO or other commercial entity.

The FAA suggests several definitions and items as guidance for inclusion by airports in their
minimum standards and airport rules
and regulations. (See Appendix O of
this  Order, Sample  Minimum
Standards for Commercial
Aeronautical Activities, and Appendix
P, Sample Airport Rules and
Regulations.) These items include:

(1). All flying clubs desiring to base
their aircraft and operate at an airport
must comply with the applicable
provisions of airport specific standards
or requirements.  However, flying
clubs will not be subject to
commercial FBO requirements
provided the flying club fulfills the

conditions contained in the stated A flying club qualifies as an individual under the grant
airport standards or requirements assurances and, as such, has the right to fuel and maintain the
satisfactorily. aircraft with its members. The airport owner has the right to

. require the flying club to furnish documents, such as
(2). Flying clubs _may _nOt Off_er or insurances policies and a current list of members, as may be
conduct charter, air taxi, or aircraft reasonably necessary to assure that the flying club is a
rental operations. They may conduct nonprofit organization rather than a fixed-base operator or

aircraft flight instruction for regular other commercial entity that purports to be a flying club.
members only, and only members of ~ (Photo: FAA)
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the flying club may operate the aircraft.

(3). No flying club shall permit its aircraft to be used for flight instruction for any person,
including members of the club owning the aircraft, when such person pays or becomes obligated
to pay for such instruction. An exception applies when the instruction is given by a lessee based
on the airport who provides flight training and the person receiving the training is a member of
the flying club. Flight instructors who are also club members may not receive payment for
instruction except that they may be compensated by credit against payment of dues or flight time.

(4). Any qualified mechanic who is a registered member and part owner of the aircraft owned
and operated by a flying club may perform maintenance work on aircraft owned by the club.
The flying club may not become obligated to pay for such maintenance work except that such
mechanics may be compensated by credit against payment of dues or flight time.

(5). All flying clubs and their members are prohibited from leasing or selling any goods or
services whatsoever to any person or firm other than a member of such club at the airport, except
that said flying club may sell or exchange its capital equipment.

All flying clubs and their members are prohibited from
leasing or selling any goods or services whatsoever to any
person or firm other than to a member of such club at the
airport, except that the flying club may sell or exchange its
capital equipment.
(6). A flying club at any airport shall comply with all federal, state, and local laws, ordinances,
regulations and the rules and regulations of the airport.
(7). The flying club should file periodic documents as required by the sponsor, including tax
returns, insurance policies, membership lists, and other documents that the sponsor reasonably
requires.
d. Violations. A flying club that violates the requirements for a flying club — or that permits
one or more members to do so — may be required to terminate all operations as a flying club at all

airports controlled by the airport sponsor.

10.7. through 10.10. reserved.
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Article | - The Club

1.01 The Metro Flying Club operates aircraft owned, rented or leased by the Club. The Club is managed by officers elected
by the Board of Directors. The Board of Directors is elected annually by the members.

Article Il - Club Membership

2.01 Membership in the Metro Flying Club is contingent upon approval of the application for membership by the Board of
Directors and such membership may be revoked by the Board of Directors.

2.02 The applicable initiation fee, security deposit and current dues must be paid in full before a membership application
can be approved.

2.03 Fees: Initiation fee, $200.00 (family $230.00); security deposit, $100.00; monthly dues, $73.00; family dues,
$106; associate member dues $4.00; active CFI, $0 dues contingent on:

Giving annual Metro check rides free of charge.
Non CFI Board member(s) will be responsible to insure CFl is active.

2.04 A security deposit of $100.00 must be paid with each application for membership. This will be refunded when
membership is terminated if there are no amounts owed to the Club.

2.05 If a new member decides to terminate membership within 30 days after joining the Club and did not use any Club
aircraft, the initiation fee shall be refunded less $25.00 service charge.

2.06 If a member must terminate membership for reasons beyond his/her control during the first year of membership, one-
half of his/her initiation fee will be refunded less any amounts owed to the Club.

2.07 Family Memberships -- The spouse of a member or any unmarried child living with member as part of his/her family
group shall be entitled to join the Club upon payment of an additional $30.00 initiation fee and $33.00 monthly dues. A
family membership reverts to an individual membership when the individual is no longer living at home, requiring payment
of the regular security deposit and regular dues.

2.08 Minimum age for membership is 20 years, except that the Board of Directors may approve exemption to this rule in
specific cases.

2.09 In the event that a member is unable to use Club aircraft for reasons beyond his/her control, he/she may retain his/her
membership by paying nominal monthly dues, providing this request is submitted in writing and is approved by the Board
of Directors.

2.10 When any member is in default in the payment of dues for three months, membership may be terminated by the Board
of Directors.

2.11 A member is eligible to fly Club aircraft only if the membership is valid in all respects and his/her "block time"
account contains sufficient funds to cover the planned flight.

Article Il - Check-Out and Flight Rules

3.01 Use of Club aircraft shall be under such conditions as to ensure strict compliance with FAA regulations and local
airport rules. Full cooperation with the airport owners or operators is required of all members at all times. Club aircraft will
be onerated accordina to standard operatina procedures.

Sample Flying Club Rules and Regulations - Page 1
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3.025 The pilot-in-command is responsible for having the operating manual for the aircraft being flown with them during
flight since it is not necessarily provided on board by the Club.

3.02 The members will at all times perform as pilot-in-command of the aircraft and will fly from the pilot's seat (left) and
will allow no other person to fly the aircraft unless the member is an instructor or is working for an instructor rating having
been checked out by a Club-approved instructor for right seat operation.

3.03 Club aircraft may be used for the purpose of obtaining dual instruction provided the instructors are approved by the
Board of Directors.

3.04 No member shall act as pilot-in-command in any Club aircraft unless he/she has demonstrated proficiency in that
make and model of aircraft at or approaching gross weight and his/her log book has been signed to that effect by the safety
director or his designee.

3.05 Each member must have flown a check ride with a qualified and approved instructor during the preceding 12 months,
subject to the following:

(a) A pilots not having flown Metro Flying Club aircraft within a three (3) month period must take a check ride with a
qualified and approved flight instructor.

(b) A pilot qualified to fly more than one type of aircraft in the club (as per section 3.04) will take the annual check
ride in the heaviest/fastest such aircraft and such check ride will qualify the pilot to fly all other aircraft the pilot is
previously approved to fly with the Club. The ranking of the Club's aircraft for this paragraph will be made by the
Safety Director.

(c) The check ride will include maneuvers and procedures appropriate to the aircraft flown and the pilot certificate
held.

(d) Other specialized aircraft may be subject to additional rules.
3.06 Members using Club aircraft for Instrument Flight Rules (IFR) flight must have had an instrument check ride during
the past 12 months. Only those instructors approved as "Instrument Instructor Pilots" by the FAA may perform these check
rides. Refer to paragraph 3.05 for the aircraft to be used in such check.
3.07 Checkout in a retractable aircraft will require the following:

(a) 250 hours total flight time.

(b) Fifteen hours in aircraft having retractable landing gear, including not less than five hours dual in-flight checkout
to competency by a Club-approved flight instructor in that make and model.

(c) If a rated pilot has at least 700 hours total time including 300 hours complex and 25 hours experience as pilot-in-
command (PIC) in the same make retractable as is operated by the Club, the checkout will be to proficiency in place
of item (b) above.

3.08 Touch and go takeoff and landings are not to be made in complex aircraft.

3.09 Over water flight is not to be undertaken in any circumstances where the glide ratio would not permit a land landing.
Under no circumstances shall a single engine Club aircraft fly across Lake Michigan.

3.10 Intentionally Left Blank.

3.11 Mountain Flying: Club members contemplating mountain flight must verbally demonstrate knowledge of mountain
flying to a qualified and approved flight instructor.

Sample Flying Club Rules and Regulations - Page 2
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3.13 Any infraction of FAA or Club rules will constitute automatic grounding and possible expulsion from Metro Flying
Club until member is rechecked and reinstated by Safety Director or Board of Directors.

3.14 Club aircraft shall not be used to lift and drop parachute jumpers.
3.15 Club aircraft shall not be used for banner, sailplane, or towing of any kind.

3.16 Student pilots are required to take two check rides with a qualified and approved instructor. The first check ride is to
be prior to solo cross-country and the second is to be prior to the private flight examination.

3.17 A student pilot shall be required to obtain his/her private pilot's license in no more than 75 total hours of flight time
within a two-year time period from the date of his/her first instruction. In the event that the above is not attained, the
Safety Director shall recommend to the Board for either approval of an additional amount of time and hours needed for the
student to obtain his/her license or dismissal from the Club.

3.18 A pilot who has less than 125 total hours of flight time who wants to go on a cross-country flight of more than 250
nautical miles must receive prior permission from the Safety Director.

Article IV - Scheduling and Returning Aircraft

4.01 All rated pilots will be responsible for returning the aircraft to home base. Extenuating circumstances due to
maintenance requirements will be reviewed by the Board for exemptions to this rule.

4.02 Student pilots have the privilege of leaving the aircraft at another airport if, for any reason, the student does not feel
capable of returning it to home base. The Club will be responsible for returning the aircraft at no cost to the student.

4.03 On a flight, if a rated pilot must return without the plane and is unable to pick it up, the expense of returning it will be
charged to the pilot.

4.04 It is the responsibility of the pilot to notify the aircraft scheduling system when he/she is unable to return the plane
within his/her scheduled estimated time of arrival (ETA). This is a matter of common courtesy and is an absolute must so
that the next member who has scheduled the aircraft can be notified. The Board of Directors, at its discretion, may impose
a $20 fine to members returning aircraft more than 20 minutes late without proper notice.

Article V - Aircraft Care and Maintenance

5.00 It shall be the responsibility of the Club to maintain the aircraft in a good state of repair in accordance with FAA
regulations. It shall be the responsibility of the individual pilots to report known mechanical deficiency to the scheduler
immediately upon termination of any flight.

5.01 At all times, it is the pilot's responsibility to see that the aircraft is hangared or tied down before leaving the field. In

the event that a member neglects to tie down an aircraft, he/she will be responsible for any damage resulting from his/her
negligence.

Article VI - Insurance

6.01 All aircraft are covered by public liability and passenger insurance only. The pilot is not covered by insurance for any
injuries he/she may receive.

6.02 Any member involved in an accident with a Club aircraft will be liable for the first $750.00 of any damage.

6.03 If a member flies a retractable gear aircraft and is not in accordance with Metro Flying club's Rules and Regulations
and FAR's and causes damage to the aircraft, the pilot will be responsible for the entire amount of damage incurred.

Sample Flying Club Rules and Regulations - Page 3
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Chapter 11. Self-Service

11.1. General. The
sponsor of a federally
obligated airport must
permit airport
aeronautical users,
including air carriers, the
right to self-service and to
use any of the airport’s
fixed-base operators
(FBOs).30

11.2. Restrictions on
Self-servicing Aircraft.
Grant Assurance 22(f),
Economic
Nondiscrimination,
provides that a sponsor
"will not exercise or grant
any right or privilege
which operates to prevent
any person, firm, or
corporation operating
aircraft on the airport
from performing any
services on its own

Grant Assurance 22(f), Economic Nondiscrimination, provides that a
sponsor "will not exercise or grant any right or privilege which operates to

aircraft W'_th 't§ own prevent any person, firm, or corporation operating aircraft on the airport
employees (including, but from performing any services on its own aircraft with its own employees
not limited to, (including, but not limited to, maintenance, repair, and fueling) that it may

malntenance’ repalr, and choose to perform. (PhOtOS: FAA)

fueling)” that it may
choose to perform.”

The FAA considers the right to self-service as prohibiting the establishment of any unreasonable
restriction on the owners or operators of aircraft regarding the servicing of their own aircraft and
equipment.

30 A fixed-base operator (FBO) is a commercial entity providing aeronautical services such as fueling, maintenance,
storage, ground and flight instruction, etc., to the public.

. For information regarding fueling, refer to Aircraft Fuel Storage, Handling, and Dispensing on Airports, Advisory
Circular (AC) 150/5230-4.
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Aircraft owners must be permitted
to fuel, wash, repair, and otherwise
take care of their own aircraft with
their own personnel, equipment,
and supplies. At the same time, the
sponsor is federally obligated to
operate the airport in a safe and
efficient manner.

The establishment of reasonable
rules, applied in a not unjustly
discriminatory manner, restricting
the introduction of equipment,
personnel, or practices that would
be unsafe, unsightly, detrimental to
the public welfare, or that would
affect the efficient use of airport
facilities by others, will not be
considered a violation of Grant
Assurance 22(F), Economic
Nondiscrimination.

11.3. Permitted Activities. An
aircraft  owner or  operator,
including but not limited to
individuals, air carriers, air taxis,
corporate  flight  departments,
charter operators, or flight schools
may:

a. Perform self-service operations,
usually in accordance with 14 Code
of Federal Regulations (CFR) Part
43.

b. Use its own sources for parts
and supplies.

c. Perform its own self-fueling
activities, including bringing fuel to
the airport with its own employees
in conformance with the sponsor's
rules and regulations pertaining to
self-service  operations. (See
Appendix P of this Order, Sample
Airport Rules and Regulations.)

5190.6B

P s

The sponsor should design its self-service rules and regulations to
ensure safe operations, preservation of facilities, and protection of
the public interest. Examples of such rules and regulations include
safe practices for handling, storage, and application of paint and
fuel. The safety of operations at a self-service fueling location --
such as the one shown below — will depend greatly upon the
airport’s minimum standards and rules and regulations established
for both the provider and the users. A sponsor may require the
owner or operator to confine aircraft maintenance, servicing, and
fueling operations to appropriate locations with equipment
appropriate for the job being done. (Photos: Above, USAF;
Below, FAA)
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11.4. Contracting to a Third Party. Self-service activities must be performed by the owner or
employees of the entity involved. Self-service activities cannot be contracted out to a third party.
To confirm that particular individuals performing tasks on aircraft are employees of the
individual or company conducting the self-service activity, the FAA may request clarifying
information, such as payroll data.

11.5. Restricted Service Activities. The sponsor may require an aircraft owner or operator to:

a. Observe reasonable rules and regulations pertaining to self-service operations, including local
. . . 32
fire safety and federal and/or state environmental requirements.

b. Confine aircraft maintenance, painting, and fueling operations to appropriate locations using
equipment appropriate for the job being done. (For information regarding fueling, refer to
Advisory Circular (AC) 150/5230-4, Aircraft Fuel Storage, Handling, and Dispensing on
Airports.)

c. Limit equipment, personnel, or practices that are unsafe, unsightly, or detrimental to the
public welfare or that would affect the efficient use of airport facilities by others.

d. Pay the same fuel flowage fees that the sponsor charges providers selling fuel to the public.
This practice alleviates the potential for claims of unjust discrimination.

11.6. Reasonable Rules and Regulations. The sponsor should design its self-service rules and
regulations to ensure safe operations, preservation of facilities, and the protection of the public
interest. Examples of such rules and regulations may include:

a. Confining the use of paints, dopes, and thinners to structures that meet appropriate safety and
environmental criteria.

b. Establishing safe practices for storing and transporting fuel.
c. Restricting hangars to related aeronautical activities.
d. Placing restrictions on the use of solvents to protect sewage and drainage facilities.

e. Establishing weight limitations on vehicles and equipment to protect airport roads and paving,
including limits on delivery trucks, fuel trucks, and construction equipment.

* FAA Order 1050.15A, Fuel Storage Tanks at FAA Facilities, dated April 30,1997, establishes agency policy,
procedures, responsibilities, and implementation guidelines to comply with regulations pertaining to underground
storage tanks (UST) of the Federal Aviation Administration as required by the Resource Conservation and Recovery
Act of 1976 (52 U.S.C. § 6901 et seq.), as amended by the Hazardous and Solid Waste Amendments of 1984 (Public
Law 98-616) and other acts, and as implemented by the U.S. Environmental Protection Agency's "Underground
Storage Tanks; Technical Requirements and State Program Approval; Final Rules regulation, 40 CFR Parts 280 and
281."
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f. Setting time limits on the open storage of
nonairworthy  aircraft, wreckage, and
unsightly major components.

g. Maintaining minimum requirements for
taxiing an aircraft, i.e., student pilot, rated
pilot or Airframe and Power Plant (A&P)
mechanic.

h. Setting requirements for escorting
passengers and controlling vehicular access.

I. Requiring certain regulations that mirror
FAA regulations in Title 14. Requirements
inconsistent with FAA regulations may not
be reasonable. For example, requiring a pilot
license or medical certificate as a condition
for self-servicing aircraft is inconsistent with
14 CFR Part 61 (i.e., an aircraft owner is not
required to be a licensed pilot or to hold a
medical certificate). The aircraft pilot or
operator would have to meet FAA licensing
requirements.  The aircraft owner must
simply own the aircraft to self-service it.

An airport sponsor is under no
obligation to permit aircraft
owners to introduce equipment,
personnel, or practices that
would be unsafe, unsightly, or
detrimental to the public welfare.

11.7. Restrictions Based on Safety and
Location.

An airport sponsor is under no obligation to
permit aircraft owners to introduce onto the
airport any equipment, personnel, or practices
that would be unsafe, unsightly, or
detrimental to the public welfare or that
would affect the efficient use of airport
facilities by others. Reasonable rules and
regulations should be adopted to confine
aircraft maintenance and fueling operations to

5190.6B
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A sponsor should design its self-service rules and
regulations to ensure safe operations, preservation of
facilities, and protection of the public interest.
Examples of such rules and regulations may include
minimum requirements for operating an aircraft, i.e.
flight engineer, student pilot, private pilot or
Airframe and Powerplant (A&P) mechanic. Above, a
sample FAA airman certificate. Below, the possible
outcome of permitting unqualified vehicle personnel
in aircraft movement areas: a collision between an
aircraft and a truck on a taxiway. (Photos: FAA)
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appropriate locations with equipment commensurate to the job being done. In addition, aircraft
owners that are subtenants of an airport tenant, such as an FBO, may not be able to self-fuel on
the tenant or FBO premises without the approval of the airport owner and tenant. However, the
subtenant may be directed by the airport owner to an alternative location on the airport to self-
fuel.

11.8. Activities Not Classified as Self-service.

Activities not classified as self-service include servicing aircraft and parts for others, providing
parts and supplies to others, receiving services and supplies from fuel cooperative organizations
(CO-0Ps), and delivery of fuel to owners or operators by off-airport suppliers.

11.9. Sponsor Self-service Prerogatives.

a. A sponsor may establish reasonable minimum standards and rules and regulations to be
followed when conducting self-service operations, including specifying equipment and personnel
training requirements. Where an owner or operator does not have the equipment or personnel to
meet the sponsor’s self-service requirements, the sponsor may deny the owner or operator the
opportunity to perform the specific self-service activity. In such cases, the FAA will not find the
sponsor in violation of its grant assurances regarding self-service operations. In other words, the
fact that a particular operator cannot meet requirements the FAA finds reasonable does not
constitute a violation of federal obligations on the part of the sponsor.

b. Fuel Cooperative Organizations (CO-OPs). An airport sponsor is not required to permit a
CO-OP to self-service. If a sponsor does permit CO-OPs to self-service, the CO-OP will have to
observe the same minimum standards and rules and regulations applicable to all self-service
activities. In addition, if self-fueling is allowed for CO-OPs, the sponsor may require the CO-OP
to demonstrate joint ownership of the fuel tank and the fuel. The sponsor may also require the
CO-OP to document that all personnel involved in fueling operations are adequately trained and
that self-fueling is conducted only for that CO-OP business partner for which the employee
actually works.

c. When an owner or operator obtains a certificate that authorizes it to fuel with automotive
gasoline, also known as MoGas, the sponsor may impose the same rules and regulations on that
owner or operator as it imposes on the airport's other self-service operations.

d. Flying Club. When an organization claims self-service status by virtue of its status as a
flying club, the sponsor may hold the organization to the same rules and regulations that it
established for its other self-service operations. In addition, it may establish reasonable criteria
to ensure that the organization qualifies as a flying club, as described in chapter 10 of this Order,
Reasonable Commercial Minimum Standards.

11.10. Fractional Aircraft Ownership Programs.

a. Summary. Title 14 CFR Part 91, subpart K, provides the regulatory definitions and safety
standards for fractional ownership programs. This regulation defines the program and program
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elements, allocates operational control responsibilities and authority to the owners and program
manager, and provides increased operational and maintenance safety requirements for fractional
ownership programs. (Additional requirements can be found in Part 91, subpart F.)

b. Background. The fractional ownership concept began in 1986 with the creation of an
industry program that offered increased flexibility in aircraft ownership and operation. This
program used existing aircraft acquisition concepts, including shared aircraft ownership, with the
aircraft being managed by an aircraft management company.

The aircraft owners participating in the program purchase a minimum share of an aircraft, share
that specific aircraft with others having an ownership interest in that aircraft, and participate in a
lease aircraft exchange program with other owners in the program. The aircraft owners use a
common management company to maintain the aircraft, to administer aircraft leasing among the
owners, and to provide other aviation expertise and professional management services.

c. Policy. FAA has found companies engaged in fractional ownership operations under Part 91,
subpart K, to be aircraft owners for purposes of the self-service provisions of Grant
Assurance 22(f), Economic Nondiscrimination, and entitled to self-fuel fractionally owned
aircraft.

11.11. through 11.14. reserved.
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Chapter 12. Review of Aeronautical Lease Agreements

12.1. Introduction. This chapter discusses procedures for reviewing lease agreements between
the sponsor and aeronautical users. As part of the compliance program, the FAA airports district
office (ADO) or regional airports division may review such agreements, advising sponsors of
their federal obligations, and ensuring that the terms of the lease do not violate a sponsor’s
federal obligations.

12.2. Background. The operation of a federally obligated airport involves complex
relationships between the sponsor and its aeronautical tenants. In most instances, the sponsor
will turn to private enterprise to provide the aeronautical services that make the airport attractive
and self-sustaining.

a. Rights Granted by Contract. Airport lease agreements usually reflect a grant of three basic
rights or privileges:

(1). The right for the licensee or tenant to use the airfield and public airport facilities in common
with others so authorized.

(2). The right to occupy as a tenant and to use certain designated premises exclusively.
(3). The commercial privilege to offer goods and services to airport users.

b. Consideration for Rights Granted. The basic federal obligation of the sponsor is to make
public landing and aircraft parking areas available to the public. However, the sponsor may
impose a fee to recover the costs of providing these facilities. (Refer to chapter 18 of this Order,
Airport Rates and Charges, for a further discussion on rates and charges.) Frequently, the
sponsor recovers its airfield costs indirectly from rents or fuel flowage fees that it charges its
commercial tenants. The sponsor’s substantial capital investment and operating expense
necessitates assessing airport fees to recover these costs.

c. Operator/Manager Agreements. Sometimes a sponsor may, for various reasons, rely on
commercial tenants to carry out certain sponsor federal obligations. For instance, a sponsor may
(i) contract with a commercial tenant to perform all or part of its airfield maintenance, or (ii)
delegate to the tenant responsibility for collecting landing fees, publishing notices to airmen, or
(iii) contract for airport management. When this occurs, the FAA highly recommends that the
sponsor and tenant enter into separate agreements: one agreement for the right to operate an
aeronautical business on the airport, and a separate management agreement if the tenant provides
management services on behalf of the sponsor.
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12.3. Review of Agreements.

a. Scope of FAA Interest in Leases.
The FAA does not review all leases,
and there is no requirement for a
sponsor to obtain FAA approval
before entering into a lease.
However, when the ADO or regional
airports division does review a lease
agreement, the review should include
the following issues:

(1). Determine if a lease has the
effect of granting or denying rights
that are contrary to federal statute,
sponsor federal obligations, or FAA
policy. For example, does the lease
grant options or rights of first refusal
that preclude the use of airport
property by other aeronautical
tenants?

(2). Ensure the sponsor has not A . L

. In reviewing airport leases and agreements, the airports district
entered into a contract that would office (ADO) or regional airports division should give special
surrender its capability to control the consideration to those arrangements that convey the right to offer
airport. services and commodities to the public. In particular, ensure that
the sponsor maintains a fee and rental structure that will make
the airport as self-sustaining as possible and that the facilities of
the airport are made available to the public on reasonable terms
without unjust discrimination. (Photo: FAA)

(3). Identify terms and conditions
that could prevent the airport from
realizing the full benefits for which it
was developed.

(4). Identify potential restrictions that could prevent the sponsor from meeting its grant and other
obligations to the federal government. For example, does the lease grant the use of aeronautical
land for a nonaeronautical use?

b. Form of Lease or Agreement. The type of document or written instrument used to grant
airport privileges is the sole responsibility of the sponsor. In reviewing such documents, the
FAA office should concentrate on determining the nature of the rights granted and whether
granting those rights may be in violation of the sponsor’s federal obligations. The most
important articles of a lease to review include:

(1). Premises. What is being leased — land or facilities or both? Does the lease include only the
land and/or facilities that the aeronautical tenant can reasonably use or has the tenant been
granted options or rights of first refusal for other airport property and/or facilities that it will not
immediately require? Do options or rights of first refusal grant the tenant an exclusive right by
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allowing the tenant to control a majority or all of the aeronautical property on the airport that can
be developed?

(2). Rights and Obligations. Does the lease grant the tenant an explicit or implied exclusive
right to conduct a business or activity at the airport? Does the lease state the purpose of the
lease, such as “the noncommercial storage of the owner’s aircraft?” Does the lease require any
use to be approved by the airport sponsor? This will prevent future improper nonaeronautical
uses of airport property.

(3). Term. Does the term exceed a period of years that is reasonably necessary to amortize a
tenant’s investment? Does the lease provide for multiple options to the term with no increased
compensation to the sponsor? Most tenant ground leases of 30 to 35 years are sufficient to retire
a tenant’s initial financing and provide a reasonable return for the tenant’s development of major
facilities. Leases that exceed 50 years may be considered a disposal of the property in that the
term of the lease will likely exceed the useful life of the structures erected on the property. FAA
offices should not consent to proposed lease terms that exceed 50 years.

(4). Payment of Fees to the Sponsor. Does the lease assess the tenant rent for leasing airport
property and/or facilities and a concession fee if the tenant provides products and/or services to
aeronautical users? Does the lease provide for the periodic adjustment of rent? Has the rental of
airport land and/or facilities been assessed on a reasonable basis (e.g., by an appraisal)?

(5). Title. Does the title to tenant facilities vest in the sponsor at the expiration of the lease? Do
any lease extension or option provisions provide for added facility rent once the title of facilities
vests in the sponsor?

(6). Subordination. Is the lease subordinate to the sponsor’s federal obligations? Subordination
may enable the sponsor to correct tenant activity through the terms of its lease that otherwise
would put the sponsor in violation of its federal obligations.

(7). Assignment and Subletting. Has the sponsor maintained the right to approve in advance
an assignment (sale of the lease) or sublease by the tenant? For example, could the sponsor
intervene if (a) a dominant fixed-base operator (FBO)33 decides to acquire all other competing
FBOs on the airfield or (b) an aeronautical tenant decides to lease aeronautical space to a
nonaeronautical tenant?

12.4. FAA Opinion on Review. Since the FAA’s interest in a lease is confined to the lease’s
impact on the sponsor's federal obligations, the sponsor should not construe the acceptance of the
lease as an endorsement of the entire document. When the ADO or regional airports division
reviews a lease and determines it does not appear to violate any federal compliance obligations,
that office will advise the sponsor that FAA has no objection to the agreement. The FAA does
not approve leases, nor does it endorse or become a party to tenant lease agreements.

% A fixed-base operator (FBO) is a commercial entity providing aeronautical services such as fueling, maintenance,
storage, ground and flight instruction, etc., to the public.
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12.5. Agreements Covering
Aeronautical Services to the
Public. In reviewing airport
leases and agreements, the
ADO or regional airports
division should give special
consideration to those
arrangements that convey to
aeronautical tenants the right
to offer services and
commaodities to the public. In
particular, ensure that (a) the
sponsor maintains a fee and
rental structure in the lease
agreements with its tenants
that will make the airport as
self-sustaining as possible
and that (b) the facilities of . -
the airport are made available ) e

to the public on reasonable o ' ) o i .
terms without unjust It is important for the airport sponsor to maintain the right to approve in

discriminati | advance an assignment (sale of the lease) or sublease by a tenant. The
Iscrimination. Any eas? or sponsor must be able to intervene if an aeronautical tenant decides to
agreement granting the right  |ease aeronautical space to a nonaeronautical tenant to the detriment of
to serve the public on the  aeronautical users, as shown below. A hangar must not be used as a car

airport should be subordinate  garage. (Photo: FAA)

to the sponsor’s federal

obligations. That is, the lease should provide that it will be interpreted to preserve its compliance
with the federal obligations. This will enable the sponsor to preserve its rights and powers and to
maintain sufficient control over the airport to guarantee aeronautical users are treated fairly.

a. Required Nondiscrimination Provision. Grant Assurance 22.b, Economic
Nondiscrimination, requires the airport sponsor to include specific provisions in any agreement,
contract, lease, or other arrangement under which a right or privilege at the airport is granted.
The intent of this provision is to ensure aeronautical service providers engage in reasonable and
nondiscriminatory practices and to provide the airport sponsor with authority to correct
unreasonable and discriminatory practices by tenants should they occur. When reviewing lease
agreements, ADOs and regional airports divisions should ensure that the agreement contains the
required provision and, if it is missing, instruct the airport sponsor to insert the provision in the
agreement.

b. Nonaeronautical Service to the Public. Although the grant assurances and property deed
restrictions are not generally applicable to nonaeronautical leases and agreements (as compared
to aeronautical agreements), the lease of premises or an agreement granting rights to offer
nonaeronautical services to the public must incorporate specific language prohibiting unfair
practices regarding civil rights assurances as outlined in AC 150/5100-15, Civil Rights
Requirements for the Airport Improvement Program.
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12.6. Agreements Involving an Entire Airport.

a. Contracts to Perform Airport Maintenance or Administrative Functions. The important
point in such arrangements is that the sponsor may delegate or contract with an agent of its
choice to perform any element of airport maintenance or operation. However, such
arrangements in no way relieve the sponsor of its federal obligations. The sponsor has the
ultimate responsibility for the management and operation of the airport in accordance with
federal obligations and cannot abrogate these responsibilities. When the sponsor elects to rely
upon one of its commercial operators or tenants to carry out airport maintenance or operating
responsibilities, there is the potential for a conflict of interest and the potential for a violation of
the sponsor’s federal obligations.

Any agreement conferring such responsibilities on a tenant must contain adequate safeguards to
preserve the sponsor's control over the actions of its agent. The agent’s contract should be
separate and apart from any other lease or contract with the sponsor that grants property or
commercial rights on the airport.

b. Total Delegation of Airport Administration. In certain cases, the ADO or regional airports
division may be asked to give consideration to entrusting the operation of a publicly owned
airport to a management corporation. Whether the document establishing this kind of a
relationship is identified as a lease, concession agreement, management contract, or otherwise, it
has the effect of placing a third party in a position of substantial control over a public airport that
may be subject to a grant agreement or other federal obligation. The ADO or regional airports
division should review these agreements carefully to ensure that the rights of the sponsor and
other tenants are protected. See paragraph 6.13, Airport Management Agreements, in chapter 6
of this Order, Rights and Powers and Good Title, for a discussion of the requirements applicable
to such agreements.

c. Resident Agent. The
FAA will, at all times, look
to the sponsor to ensure the
actions of its management
corporation contractor
conform to the sponsor’s
federal obligations. The
FAA will consider a
management  corporation
with a lease of the entire
airport, or a tenant operator
authorized to perform any

of the sponsor's

management

respon3|b|I|t|es, as a The sponsor retains the right to develop or improve the airfield and public
re_33|dent agent of the areas of the airport as it sees fit, regardless of the desires or views of the
airport sponsor and not as management corporation and without interference or hindrance of the
a responsible principal. management corporation. (Photo: FAA)
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12.7. Agreements Granting “Through-the-Fence” Access. There are times when the sponsor
will enter into an agreement that permits access to the airfield by aircraft based on land adjacent
to, but not a part of, the airport property. This type of an arrangement has frequently been
referred to as a “through-the-fence" operation even though a perimeter fence may not be visible.
“Through-the-fence” arrangements can place an encumbrance upon the airport property and
reduce the airport’s ability to meet its federal obligations. As a general principle, the FAA does
not support agreements that grant access to the public landing area by aircraft stored and serviced
offsite on adjacent property. Thus this type of agreement is to be avoided since these agreements
can create situations that could lead to violations of the airport’s federal obligations. (“Through-
the-fence” access to the airfield from private property also may be inconsistent with
Transportation Security Administration security requirements.)

Under no circumstances is the FAA to support any “through-the-fence” agreement associated
with residential use since that action will be inconsistent with the federal obligation to ensure
compatible land use adjacent to the airport.

The federal obligation to make an airport available for the use
and benefit of the public does not impose any requirement to
permit access by aircraft from adjacent property.

a. Rights and Obligations of Airport Sponsor. The federal obligation to make an airport
available for the use and benefit of the public does not impose any requirement to permit access
by aircraft from adjacent property. The existence of such an arrangement could conflict with the
sponsor’s federal obligations unless the sponsor retains the legal right to require the off-site
property owner or occupant to conform in all respects to the requirements of any existing or
proposed grant agreement. For example, in any “through-the-fence” agreement, the airport
sponsor must retain the ability to take action should a safety or security concern require fencing
around the airport. In some cases, airport sponsors have been unable to install actual fencing to
mitigate wildlife hazards due to pre-existing “through-the-fence” agreements.

b. Economic Discrimination Considerations. The sponsor is entitled to seek recovery of
capital and operating costs of providing a public use airfield. The development of aeronautical
enterprises on land off airport and not controlled by the sponsor can result in an economic
competitive advantage for the “through-the-fence” operator to the detriment of on-airport
tenants. To equalize this imbalance, the sponsor should obtain from any off-base enterprise or
entity a fair return for its use of the airfield by assessing access fees from those entities having
“through-the-fence” access. For example, if the airport sponsor charges $100 per month for a
single-engine aircraft tie-down on the airport to pay for the costs of airport operation, then any
other single-engine aircraft operator using the airport “through-the- fence” should be charged no
less than a similar fee. The same is true for the ground lease on a privately owned hangar and
the fees charged to “through-the-fence” operators with a hangar off the airport. The airport
sponsor must not discriminate against those aeronautical users within the airport. NOTE:
“Through-the-fence” operators are not protected by the grant assurances. The airport sponsor
may assess any level of fee it deems appropriate for “through-the-fence” operators so long as that
fee is not less than the comparable fee paid by on-airport tenants.
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c. Safety Considerations. Arrangements that permit aircraft to gain access to the airfield from
off-site properties complicate the control of vehicular and aircraft traffic. In some cases, they
may create unsafe conditions. The sponsor may need to incorporate special safety operational
requirements in its “through-the-fence” agreements. (For example, a safety requirement may be
needed to prevent aircraft and vehicles from sharing a taxiway.) When required, FAA Flight
Standards should be consulted on safety and operational matters. In all cases, in any “through-
the-fence” agreement, the airport sponsor must retain the ability to intervene if a safety concern
arises and take all the necessary actions.

d. Off-Airport Aeronautical Businesses. As a general principle, the ADO or regional airports
division should not support sponsor requests to enter into any agreement that grants “through-
the-fence” access to the airfield for aeronautical businesses that would compete with an on-
airport aeronautical service provider such as an FBO. Exceptions may be granted on a case-by-
case basis where operating restrictions ensure safety and equitable compensation for use of the
airport and subordinate the agreement to the grant assurances and grant agreement. Examples of
“through-the-fence” uses that would not compete with an on-airport business include:

(1). At the sponsor’s option, if a bona fide airport tenant has already leased a site from the
sponsor and has negotiated airfield use privileges but also desires to move aircraft to and from a
hangar or manufacturing plant on adjacent off-airport property, the tenant may gain access
through an area provided by the sponsor.

(2). Although not encouraged by the FAA, if an individual or corporation actually residing or
doing business on an adjacent tract of land proposes to gain access to the airfield solely for
aircraft use without offering any aeronautical services to the public, the sponsor may agree to
grant this access. Airports commonly face this situation when an industrial airpark or
manufacturing facility is developed in conjunction with the airport.

Under no circumstances is the FAA to support any “through-
the-fence” agreement associated with residential use since that
action will be inconsistent with the federal obligation to ensure

compatible land use adjacent to the airport.

e. FAA Determinations. The FAA regional airports division will determine whether
arrangements granting access to the airfield from off-site locations are consistent with applicable
federal law and policy. If the FAA regional airports division determines that such an agreement
lessens the public benefit for which the airport was developed, the FAA regional airports
division will notify the sponsor that the airport may be in violation of its federal obligations if it
grants such “through-the-fence” access. If necessary, the FAA headquarters Airport Compliance
Division (ACO-100) will be able to provide assistance in such cases.

f. Reasonable Access is Not Required. It is important to remember that users having access to

the airport under a “through-the-fence” agreement are not protected by the sponsor’s federal
obligations to the FAA. This is because the federal obligation to make the airport available for
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public use on reasonable terms and without unjust discrimination to all types, kinds, and classes
of aeronautical activities without granting an exclusive right does not impose any requirement to
permit access by aircraft from adjacent property. In fact, the airport sponsor may simply deny
“through-the-fence” access if it so chooses. The airport may also charge any fee it sees fit to
those outside the airport.

Since federal obligations do not require that access be granted under these circumstances, the
FAA will not normally entertain complaints from entities operating from adjacent property with
a “through-the-fence” access agreement. The FAA should not support or agree to requests to
enter into any agreement that grants access to the airfield for the establishment of a residential
airpark since this would raise a compliance issue under Grant Assurance 21, Compatible Land
Use.

The FAA will not support any agreement that grants access to a public airfield by aircraft stored
and serviced on adjacent nonairport property, and strongly recommends that airport owners and
aeronautical users refrain from entering into such an agreement. A “through-the-fence” access
agreement may result in the violation of a number of the sponsor’s federal obligations. Among
other things, “through-the-fence” agreements can have the effect of:

(1). Placing contractual and legal encumbrances or conditions upon the airport property, in
violation of Grant Assurance 5,
Preserving Rights and Powers;

(2). Limiting the airport’s ability to
ensure safe operations in both
movement and non-movement
areas, in violation of Grant
Assurance 19, Operation and
Maintenance;

[ERENTTT
3). Creating unjustly
discriminatory conditions for on-
airport commercial tenants and
other users by granting access to
off-airport competitors or users in
violation of Grant Assurance 22,
Economic Nondiscrimination;

(4). Effectively granting an If an airport sponsor chooses to grant ““through-the-fenc” access,
exclusive right to the “though-the- it must ensure that its decision will not result in a violation of its
fence” operator in violation of federal oingationsr,] either now or in the fugjre. It tr:las been the

. FAA’s experience that airport sponsors are often unable to correct
G_rant Assurance 23, Exclusive violations of the grant assurances that result from ““through-the-
Rights, if the operator conducts a fence” operations. The existence of a gate, as shown here, does
commercial business and no on- not, per se, mitigate the FAA’s concerns regarding “through-the-
airport operator is able to compete fence™ agreements. (Photo: FAA)

because the terms given to the
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The *““through-the-fence” operator shall not have a right to assign or sell the right of access without the
express prior written approval of the sponsor. The sponsor shall have the right to amend the terms of the
access agreement to reflect a change in value to the off-airport property at the time of the approved sale if
the “through-the-fence” access is to continue. (Photo: AOPA)

“through-the-fence” operator are so much more favorable;

(5). Affecting the airport’s ability to be self-sustaining, in violation of Grant Assurance 24, Fee
and Rental Structure, because the airport may not be in a position to charge “through-the-fence”
operators adequately for the use of the airfield;

(6). Weakening the airport’s ability to remove and mitigate hazards and incompatible land uses,
in violation of Grant Assurance 20, Hazard Removal and Mitigation, and Grant Assurance 21,

Compatible Land Use.

(7). Making it more difficult for an airport sponsor to implement future security requirements
that may be imposed on airports.

g. While FAA does not support “through-the-fence” access, should a sponsor choose to proceed,
it should do so only under the following conditions:

(1). FAA Review. Seek FAA review to ensure that its decision will not result in a violation of

its federal obligations, either now or in the future. It has been the FAA’s experience that airport
sponsors find it difficult to correct grant assurance violations that result from “through-the-
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fence” access. The inability to correct such violations could result in an airport losing its
eligibility to receive Airport Improvement Program (AIP) grant funds.

(2). Access Agreement Provisions.  Sponsors should consider the following provisions in
preparing an access agreement to grant a right of “through-the-fence” access:

(a). The access agreement should be a written legal document with an expiration date and signed
by the sponsor and the “through-the-fence” operator. It may be recorded. Airports should never
grant deeded access to the airport.

(b). The right of access should be explicit and apply only to the “through-the-fence” operation
(i.e., right to taxi its aircraft to and from the airfield).

(c). The “through-the-fence” operator shall not have a right to grant or sell access through its
property so other parties may gain access to the airfield from adjacent parcels of land. Only the
airport sponsor may grant access to the airfield, which should be consistent with Transportation
Security Administration (TSA) requirements.

(d). The access agreement should have a clause making it subordinate to the sponsor’s grant
assurances and federal obligations.
Should any provision of the access
agreement violate the sponsor’s grant
assurances or federal obligations, the
sponsor shall have the unilateral right to
amend or terminate the access agreement
to remain in compliance with its grant
assurances and federal obligations.

(e). The *“through-the-fence” operator
shall not have a right to assign its access
agreement without the express prior
written approval of the sponsor. The
sponsor should have the right to amend
the terms of the access agreement to
reflect a change in value to the off-
airport property at the time of the
approved sale if the “through-the-fence”
access is to continue.

If an airport sponsor chooses to grant “through-the-fence”

. . access, it should seek FAA review to ensure that its
(f). The fee to gain access to the airfield decision will not result in a violation of its federal
should reflect the airport fees charged to obligations, either now or in the future. It has been the

similarly situated on-airport tenants and FAA’s experience that airport sponsors find it difficult to
aeronautical users. For example, landing correct grant assurance violations that result from

. . “through-the-fence” access. The inability to correct such
fees, ground rent, or tie-down fees paid violations could result in an airport losing its eligibility to

to the sponsor by comparable on-airport receive Airport Improvement Program (AIP) grant funds.
aeronautical users or tenants to recover (Photo: FAA)
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the capital and operating costs of the airport should be reflected in the access fee assessed the
“through-the-fence” operator, including periodic adjustments. In addition, if the “through-the-
fence” operator is granted the right to conduct a commercial business catering to aeronautical
users either on or off the airport, the sponsor shall assess, at a minimum, the same concession
terms and fees to the “through-the-fence” operator as assessed to all similarly situated on-airport
commercial operators. As previously stated, the FAA does not support granting “through-the-
fence” access to aeronautical commercial operators that compete with on-airport operators.

(g). The access agreement should contain termination and insurance articles to benefit the
sponsor.

(h). The expiration date of the access agreement should not extend beyond a reasonable period
from the sponsor’s perspective. It should not depend upon the full depreciation of the “through-
the-fence” operator’s off-airport investment (i.e., 30 years), as would be the case had the
investment been made inside the airport. In any case, it should not exceed the appraised useful
life of the off-airport facilities. Should the access agreement be renegotiated at its expiration, the
new access fee should reflect an economic rent for the depreciated off-airport aeronautical
facilities (i.e., hangar, ramp, etc.) comparable to what would be charged by the sponsor for
similar on-airport facilities. That is, when on-airport facilities are fully amortized and title now
vests with the airport instead of the tenant, the airport may charge higher economic rent for the
lease of its facility. The access fee for a depreciated off-airport facility should be adjusted in a
similar fashion notwithstanding that title still vests with the off-airport operator. However, there
is no limitation on what the airport sponsor may charge for “through-the-fence” access.

h. Access Not Permitted. No exception will be made to permit “through-the-fence” access for
certain purposes.

(1). The FAA will not approve any “through-the-fence” access for residential airpark purposes
since that use is an incompatible land use. Refer to chapter 20 of this Order, Compatible Land
Use and Airspace Protection, for additional details concerning the FAA’s position on residential
airparks.

(2). The FAA will not approve a release of airport land for “through-the-fence” access to the
airport by aircraft. Airport land may only be released if the land no longer has an airport
purpose; if the land would be used for the parking and operation of aircraft, it would not qualify
for a release. A release of airport land for an aeronautical use would simply serve to reduce the
sponsor’s control over the use and its ability to recover airport costs from the user.

12.8. through 12.12. reserved.
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.5, Department

of Transportation for Airports Washington, DC 20591
Federal Aviation
Administration

Office of Associate Administrator 800 Independence Ave., SW.

AUG 29 2005

Mr. Hal Shevers

Chairman

Clermont County-Sporty’s Airport
Batavia, OI1 45103

Dear Mr. Shevers:

Thank you for your letter of July 18. In your letter, you suggested the Federal Aviation
Administration promote developing residential airparks as a means to improve airport security
and reduce the closure rate of general aviation airports. Residential airparks developed next to
an airport usually rely on “through-the-fence” agreements to gain access to the airfield.

First, I would like to make clear that the FAA does not oppose residential airparks at private
use airports. Private use airports are operated for the benefit of the private owners, and the
owners are free to make any use of airport land they like. A public airport receiving Federal
financial support is different, however, because it is operated for the benefit of the general
public. Also, it is obligated to meet certain requirements under FAA grant agreements and
Federal law. Allowing residential development on or next to the airport conflicts with several
of those requirements.

An airpark is a residential use and is therefore an incompatible use of land on or immediately
adjacent to a public airport. The fact there is aircraft parking collocated with the house does
not change the fact that this is a residential use. Since 1982, the FAA has emphasized the
importance of avoiding the encroachment of residential development on public airports, and the
Agency has spent more than $300 million in Airport Improvement Program (AIP) funds to
address land use incompatibility issues. A substantial part of that amount was used to buy land
and houses and to relocate the residents. Encouraging residential airparks on or near a federally
obligated airport, as you suggest, would be inconsistent with this effort and commitment of
resources.

Allowing an incompatible land use such as residential development on or next to a federally
obligated airport is inconsistent with 49 USC §47104(a) (10) and associated FAA Grant
Assurance 21, Compatible Land Use. This is because a federally obligated airport must ensure,
to the best of its ability, compatible land use both off and on an airport. We would ask how an
airport could be successful in preventing incompatible residential development before local
zoning authorities if the airport operator promotes residential airparks on or next to the airport.

Additionally, residential airparks, if not located on airport property itself, require through-the-
fence access. While not prohibited, the FAA discourages through-the-fence operations because

FAA Response to Request for Residential “Through-the-Fence”
Page 1
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they make it more difficult for an airport operator to maintain control of airport operations and
allocate airport costs to all users.

A through-the-fence access to the airfield from private property also may be inconsistent with
security guidance issued by the Transportation Security Administration (TSA). TSA created
guidelines for general aviation airports: Information Publication (TP) A-001, Security
Guidelines for General Aviation Airports. The TSA guidelines, drafted in cooperation with
several user organizations including the Aircraft Owners and Pilots Associations (AOPA),
recommend better control of the airport perimeter with fencing and tighter access controls.
Accordingly, we do not agree with your view that a residential airpark and the associated
through-the-fence access points can be said to improve airport security. In fact, multiple
through-the-fence access points to the airfield could hinder rather than help an airport operator
maintain perimeter securily.

Finally, we find your statement that general aviation airports have been closing at an alarming
rate to be misleading, because it is simply untrue with respect to federally obligated airports. In
fact, the FAA has consistently denied airport closure requests. Of approximately 3,300 airports
in the United States with Federal obligations, the number of closures approved by the FAA in
the last 20 years has been minimal. The closures that have occurred generally relate to
replacement by a new airport or the expiration of Federal obligations. AOPA has recognized
our efforts. In its latest correspondence to the FAA on the Revised Flight Plan 2006-2010,
AOPA stated, “the FAA 1s doing an excellent job of protecting airports across the country by
holding communities accountable for keeping the airport open and available to all users.”

For the above reasons, we are not able to support your proposal to promote the development of
residential airparks at federally obligated airports.

I trust that this information is helpful.
Sincerely,

Original signed by:
Woodie Woodward

Woodie Woodward
Assoclate Administrator
for Airports

FAA Response to Request for Residential “Through-the-Fence”
Page 2
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US.Department San FFancisco Airports District, Office
of Transportation 831 Mitten Road, Room 210
Burlingame, California 94010-1303

March 28, 2003

Mr. Sam Scheider

Airport Manager

Madera Municipal Airport

205 West 4th Street

Madera, California 93637 z

Dear Mr. Scheider:

Madera Municipal Airport
Release Determination

This is in regard to a request by the City of Madera (City) for the
release of 1.332 acres of land at Madera Municipal Airpert from its
federal cbligations. The proposed release would allow the land to be
sold to a buyer who intends to develop the property with, among other
things, aircraft storage hangars. As part of the proposed sale, the
city has agreed to grant the buyer a through-the-fence permit that will
authorize exclusive access to the airport from the private property.
Upon review of all available information regarding this request, the
Federal Aviation Administration (FRA) finds it cannot approve the
City’s request. This decision is a result of our review and analysis
of the following factors:

We have determined that the release proposed by the City does not meet
the criteria set by law or by FAA policy. First, the use of the land
once it is released incorporates an aviation-related function.
Therefore, the purpose of the release demonstrates that the land is
still needed for airport purpcses. By law, the FAA cannet approve such
a release.

Second, the City also proposes to grant the buyer through-the-fence
access to the airport from the private property. This proposal does
not comply with the FAA policy that advocates against through-the-fence
arrangements whereby airpert owners enter into an agreement with a
private property owner to grant access to the airport by aircraft
normally stored and serviced on the adjacent non-airport property.
Based on the terms of the City’s release proposal, the City is asking
the FRA to approve a through-the-fence agreement that the FAA, by
policy, recommends be avoided. © (See FAA Order 5190.6A, Section 6-6)
Since the Madera proposal relies on through-the-fence access; approving
the release would conflict with current FAA policy. Although there are
some exceptions to this policy, those exceptions are not intended Fo

Sample Response to Request Release for “Through-the-Fence” Purposes -
Page 1
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e

apply to cases where through-the-fence access was the result of an FAA-
approved release of federal surplus property.

In addition, the proposed use of the parcel would not qualify for an
exemption to the policy. The City’s through-the-fence request is not
incidental to an existing land use arrangement adjacent to the airport.
The city wishes to create through-the-fence access to permit the
released land to be used for an aviation-related purpose. The FAA
policy rests on the likelihood that through-the-fence access for the
purpose of providing aviation services to the public will create
coenditions that result in the viclation of the sponsor’s federal
obligations. Therefore, based on the policy, the release cannot be
approved. =

Suitable alternatives to a land release exist. The FAA supports a
proposal that would consider offering a private developer a ground
lease upon which tenant improvements would be made. We recognize that
the City stated in its release request that the airport is not willing
to make the investment necessary to finance the project. However, we
must assume that the developer is prepared to make an investment if the
land were released. Therefore, why not just make an investment in
airport land under the terms of a favorable lease agreement? The
leasing option would not only establish a long-term revenue stream for
the airport, but would also allow the airport to retain ownership of
the property and aveid through-the-fence access.

In conclusion, although our determination may not have been timely, the
FAA cannot approve the City’s release request or waive the regulatory
requirements to permit a release or through-the-fence access. We trust
that the City will conclude that there are suitable alternatives other
than a release to satisfy the airport’s development needs and to serve
the City’'s public airport interests.

If you have any questions, please contact Racior R. Cavole, Airports
Compliance Specialist, at (650) 876-2804.

Sincerely,

ORIGINAL SIGNED BY
ANDREW M. RICHARDS

Andrew M. Richards, Manager
San Francisco Airports District Office

Sample Response to Request Release for “Through-the-Fence” Purposes -
Page 2
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Chapter 13. Airport Noise and Access Restrictions

13.1. Introduction and
Responsibilities. This chapter
contains guidance on the sponsor’s
responsibility ~ with  regard to
restrictions on airport noise and
access. Access restrictions have the
potential to violate the federal
obligation to make the airport
available for public use on
reasonable terms and without unjust
discrimination as required by Grant
Assurance 22, Economic
Nondiscrimination.

It is the responsibility of the airports
district offices (ADOs) and regional
airports divisions to advise sponsors
on the laws and policies that apply to
access restrictions and to ensure that Airport Noise and Capacity Act of 1990 (ANCA) requires

the sponsor extends equitable airport sponsors proposing restrictions on operations by
treatment to all of the airport's Stage 2 or Stage 3 aircraft to conform to 14 CFR Part 161

. Notice and Approval of Airport Noise and Access Restrictions.
aeronautical users. (Photo: FAA).

13.2. Background.

a. The legal framework with respect to abatement of aviation noise may be summarized as
follows:

(1). The federal government has preempted the areas of airspace use and management, air traffic
control, safety, and the regulation of aircraft noise at its source. The federal government also has
substantial power to influence airport development through its administration of the Airport
Improvement Program (AIP).

(2). Other powers and authorities to control aircraft noise rest with the airport proprietor —
including the power to select an airport site, acquire land, assure compatible land use, and control
airport design, scheduling and operations — subject to constitutional prohibitions against creation
of an undue burden on interstate and foreign commerce, and unreasonable, arbitrary, and unjust
discriminatory rules that advance the local interest, other statutory requirements, and interference
with exclusive federal regulatory responsibilities over safety and airspace management.

(3). State and local governments may protect their citizens through land use controls and other

police power measures not affecting airspace management or aircraft operations. In addition, to
the extent they are airport proprietors, they have the powers described in paragraph (b)(2) below:
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b. The authorities and responsibilities of the parties may be summarized as follows:

(1). The federal government has the authority and responsibility to control aircraft noise by the
regulation of source emissions, by flight operational procedures, and by management of the air
traffic control system and navigable airspace in ways that minimize noise impact on residential
areas, consistent with the highest standards of safety and efficiency. The federal government
also provides financial and technical assistance to airport proprietors for noise reduction planning
and abatement activities and, working with the private sector, conducts continuing research into
noise abatement technology.

(2). Airport sponsors are primarily responsible for planning and implementing action designed to
reduce the effect of noise on residents of the surrounding area. Such actions include optimal site
location, improvements in airport design, noise abatement ground procedures, land acquisition,
and restrictions on airport use that do not unjustly discriminate against any user, impede the
federal interest in safety and management of the air navigation system, or unreasonably interfere
with interstate or foreign commerce.

(3). State and local governments and planning agencies should provide for land use planning and
development, zoning, and housing regulations that are compatible with airport operations.

(4). Air carriers are responsible for retirement, replacement or retrofit for older jets that do not
meet federal noise level standards, and for scheduling and flying airplanes in a way that
minimizes the impact of noise on people.

(5). Air travelers and shippers generally should bear the cost of noise reduction, consistent with
established federal economic and environmental policy that the costs of complying with laws and
public policies should be reflected in the price of goods and services.

(6). Residents and prospective residents in areas surrounding airports should seek to understand
the noise problem and what steps can be taken to minimize its effect on people. Individual and
community responses to aircraft noise differ substantially and, for some individuals, a reduced
level of noise may not eliminate the annoyance or irritation. Prospective residents of areas
impacted by aircraft noise, thus, should be aware of the potential effect of noise on their quality
of life and act accordingly.

Airport sponsors have limited proprietary authority to restrict access as a means of reducing
aircraft noise impacts in order to improve compatibility with the local community. To
accomplish this, airport sponsors must comply with the national program for review of airport
noise and access restrictions under the Airport Noise and Capacity Act of 1990 (ANCA). ANCA
requires that certain review and approval procedures be completed before a proposed restriction
that impacts Stage 2 or Stage 3 aircraft is implemented. The FAA regulation that implements
ANCA is 14 Code of Federal Regulations (CFR) Part 161, Notice and Approval of Airport Noise
and Access Restrictions. An airport sponsor may use an airport noise compatibility study
pursuant to 14 CFR Part 150 to fulfill certain notice and comment requirements under ANCA.
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13.3. Overview of the Noise-Related Responsibilities of the Federal Government.
Responsibility for the oversight and implementation of aviation laws and programs is delegated
to the FAA under the Federal Aviation Act of 1958 (FAA Act), as amended, 49 United States
Code (U.S.C.) 8 40101 et seq. The basic national policies intended to guide FAA actions under
the FAA Act are set forth in 49 U.S.C. § 40101(d), which declares that certain matters are in the
public interest. To achieve these statutory purposes, 49 U.S.C. §8 40103(b), 44502, and 44721
provide extensive and plenary authority to the FAA concerning use and management of the
navigable airspace, air traffic control, and air navigation facilities.

The FAA has exercised this authority by promulgating wide-ranging and comprehensive federal
regulations on the use of navigable airspace and air traffic control. Similarly, the FAA has
exercised its aviation safety authority, including the certification of airmen, aircraft, air carriers,
air agencies, and airports under 49 U.S.C. § 44701 et seq. by extensive federal regulatory action.

The federal government, through this exercise of its constitutional and statutory powers, has
preempted the areas of airspace use and management, air traffic control and aviation safety.
Under the legal doctrine of federal preemption, which flows from the Supremacy Clause of the
Constitution, state and local authorities do not generally have legal power to act in an area that
already is subject to comprehensive federal regulation.

Because of the increasing public concern about aircraft noise that accompanied the introduction
of turbojet powered aircraft in the 1960s and the constraints such concern posed for the
continuing development of civil aeronautics and the air transportation system of the United
States, the federal government in 1968 sought, and Congress granted, broad authority to regulate
aircraft for the purpose of noise abatement.

This authority, codified at 49 U.S.C. 8 44715, constitutes the basic authority for federal
regulation of aircraft noise.

13.4. Code of Federal Regulations (CFR) Part 36, Noise Standards for Aircraft Type and
Airworthiness Certification. Under 49 U.S.C. § 44715, the FAA may propose rules considered
necessary to abate aircraft noise and sonic boom. Aircraft noise rules must be consistent with the
highest degree of safety in air commerce and air transportation, economically reasonable,
technologically practicable, and appropriate for the particular type of aircraft. On November 18,
1969, the FAA promulgated the first aircraft noise regulations, which were codified in 14 CFR
Part 36. The new Part 36 became effective on December 1, 1969. It prescribed noise standards
for the type certification of subsonic transport category airplanes and for subsonic turbojet
powered airplanes regardless of category. Part 36 initially applied only to new types of aircraft.
As soon as the technology had been demonstrated, the standard was to be extended to all newly
manufactured aircraft of already certificated types.
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In 1973, the FAA amended
Part 36 to extend the
applicability of the noise
standards to newly
produced airplanes
irrespective of type
certification date. In 1977,
the FAA amended Part 36
to provide for three stages
of aircraft noise levels
(Stage 1, Stage 2, and
Stage 3), each with
specified limits. This
regulation required
applicants for new type
certificates applied for on
or after November 5, 1975,
to comply with Stage 3
noise limits, which were
stricter than the noise limits
then being applied.
Airplanes in operation at
the time that did not meet
the Stage 3 noise limits
were designated either as
Stage 2 or Stage 1
airplanes.

In 1976, the FAA amended
the aircraft operating rules
in 14 CFR Part 91 to phase
out operations in the
United States, by
January 1, 1985, of Stage 1
aircraft weighing more
than 75,000 pounds. These
aircraft were defined as
civil subsonic aircraft that
did not meet Stage 2 or
Stage 3 Part 36 noise
standards. Effectively, the
Stage 1 category is
composed of transport
category and jet airplanes
that cannot meet the noise
levels required for Stage 2

5190.6B

The Aviation Safety and Noise Abatement Act (ASNA) provided for federal
funding and other incentives for airport operators to prepare noise
exposure maps and noise compatibility programs voluntarily. Under ASNA,
noise compatibility programs “shall state the measures the [airport]
operator has taken or proposes to take to reduce existing noncompatible
uses and prevent introducing additional noncompatible uses in the area
covered by the [noise exposure] map” submitted by the airport operator.
Aircraft noise compatibility planning is critical to prevent residential
development too close to the airport, as shown above. (Photo: FAA)

In 1973, the FAA amended Part 36 to extend the applicability of the noise
standards to newly produced airplanes irrespective of type certification date.
In 1977, the FAA amended Part 36 again to provide for three stages of
aircraft noise levels, each with specified limits. Those are referred as Stagel,
Stage 2, and Stage 3 aircraft; Stage 3 being the more recent and, generally,
the quieter for a certain aircraft weight. The aircraft shown here — the
Boeing 727 — is classified as a Stage 3 aircraft and is commonly seen at
airports throughout the U.S. (Photo: FAA)
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or Stage 3 under Part 36, Appendix B. It also includes aircraft that were never required to
demonstrate compliance with Part 36 because they were certificated prior to the requirement for
Part 36 noise certification. Stage 1 aircraft include some corporate jets, some transport category
turbo-prop, and some transport category piston airplanes. Aircraft certificated under Part 36
Subpart F, Propeller Driven Small Airplanes and Propeller-Driven, Commuter Category
Airplanes, do not have a stage classification, and as such are referred to as nonstage. The vast
majority of small general aviation (GA) aircraft and many propeller-driven commuter aircraft
flying in the United States are nonstage aircraft. In addition, some aircraft to which Part 36 does
not apply, regardless of method of propulsion, can be aircraft certificated in the experimental
category. For example, most jet war birds, military aircraft types and World War 11 aircraft are
also classified as nonstage aircraft.

As a result of congressional findings, ANCA revised CFR Part 91 to include the provision that no
civil subsonic turbo aircraft weighing more than 75,000 pounds may be operated within the 48
contiguous states after January 1, 2000, unless it was shown to comply with the Stage 3 noise
standards of CFR Part 36.

In July 2005, the FAA adopted more stringent Stage 4 standards for certification of aircraft,
effective January 1, 2006. Any aircraft that meets Stage 4 standards will meet Stage 3 standards.
Accordingly, policies for review of noise restrictions affecting Stage 3 aircraft may be applied to
Stage 4 aircraft as well.

13.5. The Aircraft Noise Compatibility Planning Program. In 1979, Congress enacted the
Aviation Safety and Noise Abatement Act (ASNA). In ASNA, Congress directed the FAA to:
(1) establish a single system of noise measurement to be uniformly applied in measuring noise at
airports and in surrounding areas for which there is a highly reliable relationship between
projected noise and surveyed reactions of people to noise; (2) establish a single system for
determining the exposure of individuals to noise from airport operations; and (3) identify land
uses that are normally compatible with various exposures of individuals to noise. (See Table 1
of Part 150 at the end of this chapter.). FAA promulgated 14 CFR Part 150 to implement ASNA.
Part 150 established the “day-night average sound level” (DNL) as the noise metric for
determining the exposure of individuals to aircraft noise. It identifies residential land uses as
being normally compatible with noise levels below DNL 65 decibels (dB). ASNA also provided
for federal funding and other incentives for airport operators to prepare noise exposure maps
voluntarily and institute noise compatibility programs. Under ASNA, noise compatibility
programs “shall state the measures the [airport] operator has taken or proposes to take to reduce
existing noncompatible uses and prevent introducing additional noncompatible uses in the area
covered by the [noise exposure] map.”

a. Consistent with ASNA, Part 150 requires airport operators preparing noise compatibility
programs to analyze the following alternative measures:

(1). Acquisition of land in fee, and interests therein, including but not limited to air rights,
easements, and development rights;
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(2). Construction of barriers
and  acoustical  shielding,
including the soundproofing of
public buildings;

(3). Implementation  of
restrictions on the use of the
airport by type or class of
aircraft based on the noise
characteristics of the aircraft;

(4). Implementation of a
preferential runway system; use
of flight procedures to control
the operation of aircraft to
reduce exposure of individuals
or seecific noise sensitive

3 . .
areas to noise in the area
around the airport;

(5). Other  actions  or
combinations of actions that
would have a beneficial noise
control or abatement impact on
the public; and

(6). Other actions
recommended for analysis by
the FAA for the specific
airport.

b. Under Part 150, an airport
operator “shall evaluate the
several alternative noise control
actions” and develop a noise
compatibility program that:

5190.6B

The FAA has continuously, consistently, and actively encouraged a
balanced approach to address noise problems and to discourage
unreasonable and unwarranted airport use restrictions. It is a long-
standing FAA policy that airport use restrictions should be considered
only as a last resort when other mitigation measures are inadequate to
address the noise problem satisfactorily and a restriction is the only
remaining option that could provide noise relief. A balanced approach in
noise mitigation is important in part because new technology in aircraft
and engine design, along with new noise certification and noise abatement
procedures, have in many instances been extremely successful in reducing
noise impacts at airports across the country. Voluntary measures, such as
asking flight crews to expedite climbs (safely) or apply airport specific
noise procedures are inherently reasonable elements of a balanced
approach. (Photos: FAA)

A
These are land uses that may be adversely affected by cumulative noise levels at or above 65 DNL such as
residential neighborhoods, educational, health, or religious structures or sites, and outdoor recreational, cultural and

historic sites.
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(1). Reduces existing noncompatible uses and prevents or reduces the probability of the
establishment of additional noncompatible uses;

(2). Does not impose an undue burden on interstate and foreign commerce;
(3). Does not derogate safety or adversely affect the safe and efficient use of airspace;

(4). To the extent practicable, meets both local interests and federal interests of the national air
transportation system; and

(5). Can be implemented in a manner consistent with all of the powers and duties of the FAA
Administrator.

As a matter of policy, FAA encourages airport proprietors to develop and implement aircraft
noise compatibility programs under Part 150. Where an airport proprietor is considering an
airport use restriction, Part 150 provides an effective process for determining whether the
proposed restriction is consistent with applicable legal requirements, including the grant
assurances in airport development grants. However, while a restriction might meet the Part 150
criteria, that does not necessarily mean it will meet the Part 161 criteria. ASNA and Part 150 set
forth an appropriate means of defining the noise problem, recognizing the range of local and
federal interests, ensuring broad public and aeronautical participation, and balancing all of these
interests in a manner to ensure a reasonable, nonarbitrary, and nondiscriminatory result that is
consistent with the airport proprietor’s federal obligations. Accordingly, the FAA included in 14
CFR Part 161, the regulations that implement ANCA, an option to use the Part 150 process to
provide public notice and opportunity to comment on a proposed Stage 2 or Stage 3 restriction.
The FAA encouraged the use of Part 150 for meeting the notice and comment requirements of
Part 161, noting that the Part 150 process “is more comprehensive in scope in that it includes
compatible land use planning, as well as restrictions on aircraft operation.” The FAA further
noted, in the preamble to the Part 161 final rule, that a Part 150 determination “may provide
valuable insight to the airport operator regarding the proposed restriction’s consistency with
existing laws, and the position of the FAA with respect to the restriction.”

13.6. Compliance Review. As part of a Part 150 study, the FAA requires the sponsor to analyze
fully the anticipated impact of any proposed restriction. The FAA must evaluate whether the
restriction places an undue burden on interstate or foreign commerce or the national aviation
system, and whether the restriction affects the sponsor’s ability to meet its federal obligations.
Certain restrictions may have little impact at one airport and a great deal of impact at others.
Accordingly, the sponsor must clearly present the impact of the restriction at the affected airport.
A sponsor with a multiple airport system may designate different roles for the airports within its
system. That designation in itself does not authorize restrictions on classes of operations, and the
sponsor should first present its plan to FAA to ensure compliance with grant assurances and
other federal obligations.

13.7. Mandatory Headquarters Review. The FAA headquarters staff shall review proposed
noise restrictions, especially those that are proposed without using the Part 150 process.
Accordingly, if the ADOs or regional airports divisions identify a restriction that potentially
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impacts the sponsor’s federal obligations, it must coordinate its actions with the Airport Planning
and Environmental Division (APP-400) through the FAA headquarters Airport Compliance

Division (ACO-100).

13.8. Balanced Approach to Noise Mitigation. Proposed noise-based airport use restrictions
must consider federal interests in the national air transportation system as well as the local

interests they are intended to address.

a. FAA Policy. The FAA has
encouraged a balanced approach to
address noise problems and has
discouraged unreasonable airport use
restrictions. It is FAA policy that
airport use restrictions should be
considered only as a measure of last
resort when other mitigation measures
are inadequate to satisfactorily address
a noise problem and a restriction is the

only remaining option that could
provide noise relief.  This policy
furthers the federal interest in

maintaining the efficiency and capacity
of the national air transportation system
and, in particular, the FAA’s
responsibility to ensure that federally
funded airports maintain reasonable
public access in compliance with
applicable law.

b. Federal Methodology. Failure to
consider a combination of measures,
such as land acquisitions, easements,
noise abatement procedures, and sound
insulation could result in a finding that
a balanced approach was not used in
addressing a noise problem. A
sponsor’s acceptance of federal funds
places upon it certain federal
obligations, which require it first to
consider a wide variety of options to
alleviate a local noise problem.
Consistent ~ with  these  federal
requirements and policies, the FAA
interprets the requirement in 49 U.S.C.
8 47107(a)(1) that a federally funded
airport will be “available for public use

Aircraft noise and access restrictions must comply with Grant
Assurance 22, Economic Nondiscrimination, and similar
requirements under 49 U.S.C. § 47152 (2), (3), Surplus
Property Conveyances Covenants and section 516 of the
Airport and Airway Improvement Act of 1982 (AIAA), section
23 of the Airport and Airway Development Act of 1970 (1970
Airport Act), and section 16 of the Federal Airport Act of
1946, Nonsurplus Conveyances Covenants. Under the
prohibition on unjust discrimination in Grant Assurance 22
and similar requirements, a sponsor may not unjustly
discriminate between aircraft because of propulsion system,
weight, type, operating regulations, or any other
characteristic that does not relate to actual noise emissions.
For example, some first generation turboprop aircraft — such
as the Fokker F-27 seen here below — and the DC-3/C-47
shown above are noisier than many jets. (Photo: Above,
USAF; Below, Bob Garrard).

Page 13-8



09/30/2009 5190.6B

on reasonable conditions” as requiring that a regulation restricting airport use for noise purposes:
(1) be justified by an existing noncompatible land use problem; (2) be effective in addressing the
identified problem without restricting operations more than necessary; and (3) reflect a balanced
approach to addressing the identified problem that fairly considers both local and federal
interests.

c. The Role of ASNA and Part 150. Aircraft under ASNA involves consideration of a range
of alternative mitigation measures, including aircraft noise and other restrictions. For example,

under Part 150, the airport operator
could, among other things,
recommend  constructing  noise
barriers, installing  acoustical
shielding, and acquiring land,
easements, air  rights, and
development rights to mitigate the
effects of noise consistent with 49
U.S.C. §47504. The FAA does not
need to examine nonrestrictive
measures to see if they are
consistent with ANCA and Grant
Assurance 22, Economic
Nondiscrimination, or  related
federal obligations.

d. Reasonable  Alternatives.
Developing reasonable alternatives
is the nucleus of the compatibility
planning process. The objective is
to explore a wide range of feasible
options and alternative
compositions of land use patterns,
noise control actions, and noise
impact patterns, seeking optimum
accommodation of both airport
users and airport neighbors within
acceptable safety, economic, and
environmental parameters. It is
unlikely that any single option, by
itself, will be capable of totally
solving the problem(s) without
having objectionable impacts of its
own. Some options may have little
or no value in the situation,
especially if used alone. Realistic
alternatives, then, will normally
consist of combinations of the

__GEDAR AVE

Noise
Mitigations
I Acquire

residential
properties

Eligible for
insulation

Mitigation
delayed

Developing reasonable alternatives is the nucleus of the
compatibility planning process. The objective is to explore a
wide range of feasible options and alternative compositions of
land use patterns, noise control actions, and noise impact
patterns, seeking optimum accommodation of both airport
users and airport neighbors within acceptable safety,
economic, and environmental parameters. It is unlikely that
any single option, by itself, will be capable of totally solving
the problem(s) without having objectionable impacts of its
own. Some options may have little or no value in the
situation, especially if used alone. Others, like the land
acquisition and insulation proposal shown above, may be very
effective. (Photo: http://www.ci.bloomington.mn.us/)
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various options in ways that offer more complete solutions with more acceptable impacts or
costs.

A balanced approach — using a combination of nonrestrictive measures and considering use
restrictions only as a last resort — is inherently reasonable and is used nationally and
internationally. On the other hand, bypassing nonrestrictive measures and only relying on
restrictive alternatives can be an inherently unreasonable approach to addressing a noise
problem.

13.9. Cumulative Noise Metric. In ASNA, Congress directed the Secretary of Transportation to
“establish a single system for determining the exposure of individuals to noise resulting from
airport operations” and “identify land uses normally compatible with various exposures of
individuals to noise.”

As directed by Congress in ASNA, the FAA has established DNL as the metric for “determining
the exposure of individuals to noise resulting from airport operations.” Also in compliance with
ASNA, the FAA has established the land uses normally compatible with exposures of individuals
to various levels of aircraft noise. The FAA determined that residential land use is “normally
compatible” with noise levels of less than DNL 65 dB. In other words, a sponsor should
demonstrate that a proposed restriction will address a noise problem within the 65 dB DNL
contour.

Realistic alternatives will normally consist of combinations
of the various options in ways that offer more complete
solutions with more acceptable impacts or costs.

A restriction designed to address a noise problem must be based on significant cumulative noise
impacts, generally represented by an exposure level of DNL 65 dB or higher in an area not
compatible with that level of noise exposure. A community is not precluded from adopting a
cumulative noise exposure limit different than DNL 65 dB, but cannot apply a different standard
to aircraft noise than it does to all other noise sources in the community. This is not common,
and most noise mitigation measures can be expected to address cumulative noise exposure of
DNL 65 dB and higher.

13.10. General Noise Assessment. In assessing the reasonableness and unjustly discriminatory
aspect of a proposed noise restriction, FAA may need to answer the following:

a. Is Part 150 documentation available for review and consideration? Has the sponsor completed
the required analysis, public notice, and approval process under 14 CFR Part 161? Has the
sponsor implemented the measures?

b. Is the proposed restriction a rational response to a substantiated noise problem?

¢. Were nonrestrictive land use measures considered first?
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d. Is proper methodology being used in comparing alternatives?

e. Is there consistency between guidelines governing the establishment of compatible land use
and those governing an access restriction? Do they work together to solve the noise problem?

f. Are existing local land use standards designed to achieve the same level of compatibility
sought by the restriction (i.e., does the community tolerate a higher level of noise for nonaviation
uses and place a higher burden of noise mitigation on the airport and its users than it does on
other noise sources)?

g. Are the restrictions intended to achieve noise reductions above 65 dB or below? Is guidance
from the federal Interagency Committee on Aviation Noise (FICAN) being used?35

h. Has the sponsor demonstrated any exposure to financial liability for noise impact as a result of
a noise problem?

i. Is the restriction
based on a
qualifier other than
noise? For
example,  noise-
based restrictions
have to be justified
on the grounds of
aircraft noise. A
restriction  based
on aircraft weight
or any  other
qualifier other than
noise emission
might be unjustly
discriminatory  if
the purpose is to
address a noise
problem.

13.11. Residential In reviewing the reasonableness of airport access restrictions, the FAA must consider
Development. In whether the airport sponsor has taken appropriate action to the extent reasonable to
reviewing the restrict the use of land near the airport to uses that are compatible with airport

operations. The airport sponsor is obligated under its federal grant assurances to
r‘?asonableness of address incompatible land use in the vicinity of the airport. These homes in the vicinity
alrport access of an airport are a clear indication of the failure of local zoning to protect the airport.

restrictions, the (Photos: FAA)

35 The Federal Interagency Committee on Aviation Noise (FICAN) was formed in 1993 to provide forums for
debate over future research needs to better understand, predict, and control the effects of aviation noise, and to
encourage new technical development efforts in these areas. Additional information may be available online.
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FAA must consider whether the sponsor has fulfilled its responsibilities regarding compatible
land use under Grant Assurance 21, Compatible Land Use. Airport sponsors are obligated to
take appropriate action, including the adoption of zoning laws, to the extent reasonable to restrict
the use of land next to or near the airport to uses that are compatible with normal airport
operations. Local land use planning, as a method of determining appropriate (and inappropriate)
use of properties around airports, should be an integral part of the land use policy and regulatory
tools used by state and local land use planning agencies. Very often, such land use planning
coordination is hampered by the fact that an airport can be surrounded by multiple individual
local governmental jurisdictions, each with its own planning process. Some airport authorities
have the authority to control land use, but many do not. If the airport sponsor does not have
authority to control local land use, FAA will not hold the actions of independent land use
authorities against the airport sponsor. However, FAA expects the airport sponsor to take
reasonable actions to encourage independent land use authorities to make land use decisions that
are compatible with aircraft operations. The airport sponsor should be proactive in opposing
planning and proposals by independent authorities to permit development of new noncompatible
land uses around the airport.

13.12. Impact on Other Airports and Communities. In evaluating the significance of a
restriction, the FAA will consider the degree to which the restriction may affect other airports in
two general ways: (1) whether it establishes a precedent for restrictions at more airports,
possibly resulting in significant effects on the national air transportation system, and (2) whether
other airports in the region will be impacted by traffic diverted from the restricted airport, either
by shifting noise impact from one community to another or by burdening a hub airport with
general aviation traffic that should be able to use a reliever airport.

13.13. The Concept of Unjust Discrimination. Grant Assurance 22, Economic
Nondiscrimination, of the prescribed grant assurances implements the provisions of 49 U.S.C.
8 47107(a)(1) through (6), and requires, in pertinent part, that the sponsor of a federally obligated
airport will make its airport available as an airport for public use on reasonable terms, and
without unjust discrimination, to all types, kinds, and classes of aeronautical activities, including
commercial aeronautical activities offering services to the public at the airport.

Consistent with Grant Assurance 22, Economic Nondiscrimination, airport sponsors are
prohibited from unjustly discriminating among airport users when implementing a noise-based
restriction. The FAA has determined — and the federal courts have held — that the use of noise
control regulations to ban aircraft on a basis unrelated to noise is unjustly discriminatory and a
violation of the federal grant assurances and federal surplus property obligations.

For example, in City and County of San Francisco v. FAA, the airport adopted an aircraft noise
regulation that resulted in the exclusion from the airport of a retrofitted Boeing 707 that met
Stage 2 standards while permitting use of the airport by 15 other models of aircraft emitting as
much or more noise than the 707. The Ninth Circuit Court of Appeals affirmed the FAA’s
determination that the airport regulation was unjustly discriminatory because it allowed aircraft
that were equally noisy or noisier than the aircraft being restricted to operate at the airport and to
increase in number without limit while excluding the 707 based on a characteristic that had no
bearing on noise (date of type-certification as meeting Stage 2 requirements).
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In Santa Monica Airport Association v. City of Santa Monica, the Court struck down the
airport’s ban on the operation of jet aircraft on the basis of noise under the Commerce and Equal
Protection clauses of the U.S. Constitution. The Court found that, “... in terms of the quality of
the noise produced by modern type fan-jets and its alleged tendency to irritate and annoy, there is
absolutely no difference between the noise of such jets and the noise emitted by the louder fixed-
wing propeller aircraft which are allowed to use the airport.”

13.14. Part 161 Restrictions Impacting Stage 2 or Stage 3 Aircraft.

a. Stage 2 or 3 Aircraft. Airport noise/access restrictions on operations by Stage 2 or Stage 3
aircraft must comply with ANCA, as implemented by 14 CFR Part 161.

ANCA does not require FAA approval of restrictions on Stage 2 aircraft operations; however,
FAA determines whether applicable notice, comment, and analysis requirements have been met.
The FAA also separately reviews proposed Stage 2 restrictions for compliance with grant
assurance and surplus property obligations. For this purpose, the FAA relies upon the standards
under ASNA, as implemented by 14 CFR 150.

ANCA prescribes a more stringent process for national review of proposed restrictions on
Stage 3 aircraft operations,
including either FAA approval or,
alternatively, agreement by all
operators at the airport. If FAA
approval is required, then the
process for review of restrictions
on Stage 3 aircraft operations
includes consideration of
environmental impacts. The
statutory criteria for FAA approval
of Stage 3 restrictions includes the
criteria used under 14 CFR Part
150 to determine compliance with
the grant assurance and Surplus
Property Act obligations.  For
Stage 3 restrictions, the ANCA
review considers compliance with
grant assurance and  surplus
property obligations.

Proposals to restrict operations by
Stage 3 aircraft must (1) be agreed Aircraft certificated under Part 36 Subpart F “Propeller Driven
upon by the airport and all users at Small Airplanes and Propeller-Driven, Commuter Category
the airport or (2) satisfy procedural Airplanes” do not have a stage classification, and as such are

; o referred to as nonstage. Most small general aviation aircraft and
requirements similar to proposals

. . many commuter aircraft are nonstage aircraft. An example is the
to restrict Stage 2 operations and be Beechcraft 58 Baron. (Photo: FAA)
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approved by FAA. To be
approved, restrictions must
meet the following six
statutory criteria:

e The proposed restriction is
reasonable, nonarbitrary,
and nondiscriminatory.

e The proposed restriction
does not create an undue
burden on interstate or
foreign commerce.

e The proposed restriction
maintains safe and
efficient use of the
navigable airspace.

e The proposed restriction
does not conflict with any
existing federal statute or
regulation.

e The applicant has
provided adequate
opportunity  for  public
comment on the proposed
restriction.

e The proposed restriction
does not create an undue
burden on the national
aviation system.

b. ANCA Grandfathering.
ANCA  contains  special
provisions that “grandfather”
restrictions on Stage 2 aircraft
operations that were proposed
before  October 1, 1990.
ANCA also grandfathers
restrictions on Stage 3 aircraft
that were in effect on
October 1, 1990. Airport

5190.6B

The variability in the way individuals react to noise makes it essentially
impossible to predict with any accuracy how any one individual will
respond to a given noise. For example, some people object to noise
emitted by jets, regardless of the actual noise energy level, while others
will only complain about helicopter noise. (Photos: FAA).
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sponsors who adopted restrictions before ANCA was enacted on November 5, 1990, may amend
these restrictions without complying with ANCA provided the amendment does not reduce or
limit aircraft operations or affect aircraft safety. However, amendments to existing restrictions
and new restrictions are subject to review for compliance with the federal grant assurances and
federal surplus property obligations.

c. Consistency of Part 161 and Grant Assurance Determinations on Proposed Restrictions
of Operations by Stage 2 Aircraft. It is possible for a proposed Stage 2 restriction to meet the
requirements of Part 161, which are essentially procedural, but fail to comply with the grant
assurance requirements to provide access on reasonable terms without unjust discrimination.
Accordingly, in reviewing a restriction on operations by Stage 2 aircraft, it is important that FAA
regional airports divisions coordinate with the FAA headquarters Airport Compliance Division
(ACO-100), the FAA Airport Planning and Environmental Division (APP-400), and to assure
consistency between agency Part 161 and grant assurance determinations.

13.15. Undue Burden on Interstate Commerce.

The FAA is responsible for reviewing and evaluating an airport sponsor's noise restrictions to
determine whether there is an undue burden on interstate or foreign commerce contrary to the
airport's federal requirements under the grant assurances, the Surplus Property Act, and ANCA.

a. General. An airport restriction must not create an undue burden on interstate commerce. The
FAA will make the determination on whether it is an undue burden. While airport restrictions
may have little impact at one airport, they may have a great deal of impact at others by adversely
affecting airport capacity or excluding certain users from the airport. The magnitude of both
impacts must be clearly presented. Any regulatory action that causes an unreasonable
interference with interstate or foreign commerce could be an undue burden.

b. Analysis and Process. In all cases, it is essential to determine whether there are interstate
operations into and out of the airport in question, as well as the level of air carrier service. For
example, the airport may have Part 121 operations or others engaged in Part 135 commercial
operations of an interstate commerce nature. While some kinds of operations may be entirely
local, e.g., air tours or crop dusting, most commercial aviation will involve interstate commerce
to some degree.

In determining whether a particular restriction would cause an undue burden on interstate
commerce, it may be necessary to consider the total number of based aircraft and aircraft
operations, the role of the airport, and the capabilities of other airports within the system (i.e.,
reliever airport, general aviation (GA), or commercial service airport), and the number of
operators engaged in interstate commerce. The analysis of a proposed restriction should also
quantify the economic costs and benefits and the regional impact in terms of employment,
earnings, and commerce.

13.16. Use of Complaint Data. Complaint data (i.e., from homeowner complaints filed with the

airport) are generally not statistically valid indicators or measurements of a noise problem.
Therefore, complaint data is usually not an acceptable justification for a restriction. Congress, in
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ASNA, directed the FAA to establish a single system of noise measurement to be uniformly
applied in measuring noise at airports and in surrounding areas for which there is a highly
reliable relationship between projected noise and surveyed reactions of people to noise.

In 14 CFR Part 150, the FAA adopted DNL to fulfill this statutory federal obligation. While
complaints may be a valid indication of individual annoyance, they do not accurately measure
community annoyance. Reactions of individuals to a particular level of noise vary widely, while
community annoyance correlates well with particular noise exposure levels. As the FAA stated
in a 1994 report to Congress on aircraft noise:

The attitudes of people are actually more important in determining their reactions to noise than
the noise exposure level. Attitudes that affect an individual’s reactions include:

a. Apprehension regarding their safety because of the noise emitter,
b. The belief that the noise is preventable,
c. Awareness of non-noise environmental problems, and

d. A general sensitivity to noise, and the perceived economic importance of the noise
emitter.

The resultant variability in the way individuals react to noise makes it essentially impossible to
predict with any accuracy how any one individual will respond to a given noise. For example,
some people object to noise emitted by jets, regardless of the actual noise energy level, while
others complain about helicopter noise only. When communities are considered as a whole,
however, reliable relationships are found between reported annoyance and noise exposure. This
relationship between community annoyance and noise exposure levels “...remains the best
available source of predicting the social impact of noise on communities around airports ...”. As
the Federal Interagency Committee on Noise (FICON) noted in its 1992 report, “the best
available measure of [community annoyance] is the percentage of the area population
characterized as ‘highly annoyed’ (%HA) by long-term exposure to noise of a specified level
(expressed in terms of DNL).”

13.17. Use of Advisory Circular (AC) 36-3H. Advisory Circular (AC) 36-3H provides listings
of estimated airplane noise levels in units of A-weighted sound level in decibels (dBA), ranked
in descending order under listed conditions and assumptions. A-weighted noise levels refer to
the level of noise energy in the frequency range of human hearing, rather than total noise energy.
The advisory circular provides data and information both for aircraft that have been noise type
certificated under 14 CFR Part 36 and for aircraft for which FAA has not established noise
standards.

While 14 CFR Part 36 requires turbojet and large transport category aircraft noise levels to be
reported in units of Effective Perceived Noise Level in decibels (EPNdB) and the reporting of
propeller-driven small airplanes and commuter category airplanes to be reported using a different
method [A-weighted noise levels], many airports and communities use a noise rating scale that is
stated in A-weighted decibels. For this reason, FAA has provided a reference source for aircraft
noise levels expressed in A-weighted noise levels.
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The noise levels in AC 36-3H expressed in A-weighted noise levels are estimated as they would
be expected to occur during type certification. Aircraft noise levels that occur under uniform
certification conditions provide the best information currently available to compare the relative
noisiness of airplanes of different types and models. AC 36-3H should be used as the basis for
comparing the noise levels of aircraft that are not subject to noise certification rules to aircraft
that are certificated as Stage 1, Stage 2, or Stage 3 under 14 CFR Part 36.

Advisory Circular (AC) 36-3H allows an *“apple-to-apple”
comparison among aircraft certificated under a variety of
standards. It can easily be incorporated into an airport
operator’s plan, and it is widely used and understood by the
layman.

Table 13.1 in AC 36-3H provides an example of comparisons of aircraft. AC 36-3H provides the
data in dBA, which is the base metric for DNL. It tabulates noise levels for a broad variety of
aircraft in A-weighted sound level, retaining the advantage of the Part 36 testing methodology

ESTIMATED MAXIMUM A-WEIGHTED SOUND LEVELS
MEASURED IN ACCORDANCE WITH PART-38 APPENDIX -C- PROCEDURES
- TAKEOFF™™
TOGW
MANUFACTURER AIRFLANE EMGINE 1000 LBS EST DEA FLAPS NOT
BEECH 350334 10-520-B 330 70.0
BEECH F33A 10-520-8 340 70,0
BEECH F35,M35 10470-C 300 0.0
CESENA 18P 04705 300 .0
CESSHA 320C TSI0-470D 5l 0
CESSNA 137TH [0-360-C 460 700
FIPEE &1F I0-340-51A5 6.0 0.0
PIFER PA-31-325 TIO-540-F2BD e 0.0
FIPER PA3IR-301 TO-540-K105D 160 ]
PIPEE PA-46-31F MALIBU TSI0-520-BE 410 0.0
BOENG B-T57-100 PW-2037(BG-3) 120,00 699 3
DASSAULT FALCON 300 TFET3-58R-1C 46.50 69.9 pii}
FOKKER F1o0 RRTAY MK65{0-15 98.00 0.9
FORKER Fl0a ; FE TAY MEG50-13 BE.00 #9.9
AVED 146-F] 70 LES7-1F 5400 69.8 18 &1
AVEO 146-E] 70 LF507-1F 54.00 9.5 18 1
Table 13.1 Comparison of Aircraft Using Advisory Circular (AC) 36-3
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and procedures (standardization, repeatability). AC 36-3H allows an “apple-to-apple”
comparison among aircraft certificated under a variety of standards. It can easily be incorporated
into an airport sponsor’s noise compatibility plan, and it is widely used and understood in both
the aviation industry and community planning agencies. However, the noise levels in AC 36-3H
are not intended to determine what noise levels are acceptable or unacceptable for an individual
community.

13.18. Integrated Noise Modeling. The FAA’s Office of Environment and Energy (AEE-100)
has developed the Integrated Noise Model (INM) for evaluating aircraft noise impacts in the
vicinity of airports. INM has many analytical uses, such as (a) assessing changes in noise impact
resulting from new or extended runways or runway configurations, (b) assessing changes in
traffic demand and fleet mix, and (c) evaluating other operational procedures. The INM has
been the FAA's standard tool since 1978 for determining the predicted noise impact in the
vicinity of airports. Requirements for INM use are defined in FAA Order 1050.1E, Policies and
Procedures for Considering Environmental Impacts; FAA Order 5050.4B, National
Environmental Policy Act (NEPA) Implementing Instructions for Airport Projects; and 14 CFR
Part 150, Airport Noise Compatibility Planning.

The INM produces noise exposure contours that are used for land use compatibility maps. The
INM program includes built-in tools for comparing contours; it also has features that facilitate
easy export to a commercial geographic information system (GIS). The INM can also calculate
predicted noise levels at specific sites of interest, such as hospitals, schools, or other noise-
sensitive locations. For these grid points, the INM reports detailed information for the analyst to
determine which events contribute most significantly to the noise level at that location. The INM
supports 16 predefined noise metrics that include cumulative sound exposure, maximum sound

Stage 2 Falcon 20 DNL 60 dB Contour

Non-Stage DC-3 DNL 60 dB Contour

The FAA’s, Office of Environment and Energy (AEE-100) has developed the Integrated Noise Model (INM) for
evaluating aircraft noise impacts in the vicinity of airports. INM has many analytical uses, such as assessing
changes in noise impact resulting from new or extended runways or runway configurations, assessing new
traffic demand and fleet mix, and evaluating other operational procedures. The INM has been the FAA's
standard tool since 1978 for determining the predicted noise impact in the vicinity of airports. The INM model
produces noise exposure contours, such as the one depicted here, that can be used for land use compatibility
maps. (Diagram: FAA)

level, and time above metrics from the A-Weighted, C-Weighted, and the Effective Perceived
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Noise Level families. The user may also create the Australian version of the Noise Exposure
Forecast (NEF).36

13.19. Future Noise Policy. Federal policy on noise measurement methodology and noise
mitigation is not static, but can change with new legislation or reconsideration of past agency
policy. ACO-100 should be consulted when reviewing a proposed aircraft noise restriction to
ensure that current policy is applied to the review.

13.20. through 13.25 reserved.

36 Additional information on the Integrated Noise Model (INM) and its use is available from the FAA Office of
Environment and Energy (AEE-100) or online on the FAA web site.
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TABLE 1
LAND USE COMPATIBILITY* WITH YEARLY DAY-NIGHT AVERAGE SOUND LEVELS

Yearly Day-Night Average Sound Level (L 4.

Land Use in Decibels
Below Oer
G5 G5-70 T0-75 T5-80 §0-85 &5
Residentinl
HResidential, other than mobile homes and transient
lodgings Y H{1) N(1) N N N
Mobile home parks Y N N N N N
Transient ledgings Y N(1) M(1) N1} N [y
Public [fae
Schools Y NIl N N N i
Hospitals and nursing homes Y 25 a0 N N M
Churches, auditoriums, and concert halls N 25 30 N N N
Governmental services T Y 25 30 N N
Transportation ¥ Y b {14] Y{3) Yi4) Yi4)
Parking Y Y ¥(2) b (k)] Y(4) N

Commercial e

Offices, business and professisnal Y ¥ 25 30 N N
Wholesale apd retail—building materials, hardware and

farm equipment Y Y Y& Y(3) Y{4) N
Retail trade—general Y Y 25 30 N N
Utilities Y Y Y2 Y@ Y4 N
Communication Y Y 25 30 N N
Manufacturing And Production
Manufacturing, general Y Y Y2 Y@ Y4 N
Photographic and optical Y Y 25 30 N N
Agriculture (except livestock) and forestry Y Yi6) Y(7) YiB) Yi(B) (&)
Livestock farming and breeding Y ¥6) Y(m N N N
Mining and fishing, resgurce production and extraction Y Y Y Y Y b 4
Reereational
COutdoor sports arenas and spectator sports Y Y55 Y5 N N N
Chitdoor music shells, amphitheaters Y N N N N N
Nature exhibits and zoos Y Y N N N N
Amusements, parks, resorts and eamps Y Y Y N N N
Guolf courses, riding stables and water recreation Y Y 25 a0 N N

Mumbers in parentheses refer to notes.

" The designations contained in this table do not constitute a Federal determination that any use of land covered by the
program is acceptable or unacceptable under Federal, State, or local law. The responsibility for determining the acceptable
and permissible land uses and the relationship between specific properties end specific noise contours rests with the local
authorities. FAA determinations under Part 150 are not intended to substitute federally determined land uses for thosa
dztsmub\iedil:-n be appropriate by local authorities in response to locally determined needs and values in achieving noise
compatible land u=es,

KEY TO TABLE 1
SLUCM Standard Land Use Coding Manual,
Y (Yes) Land Use and related structures compatible without restrictions.
N (Ne) Land Use and related scructures are not compatible and should be prohibited,
MNLR Noise Level Reduction (outdoor to indoor) to be achieved through incorporation of nolse attenuation into

the design and epnstruction of the structure.

25, 30, or 35  Land used and related structures generally compatible; mensures to achieve NLR or 25, 30, ar35 dB muat
be incorporated into design and construction of spructure.

In the Aviation Safety and Noise Abatement Act (ASNA), Congress directed the FAA, among other things,
to identify land uses that are normally compatible with various exposures of individuals to noise. The result
was Table 1 in 14 CFR Part 150, as depicted above. (Graphic: FAA)
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NOISE ABATEMENT PROCEDURES

Large (Greater Than 12,500 l_bs.) and
All Turbine Powered

RUNWAY |6:

Departure: Maintain runway heading 2nd climb at
(V2 + 20) not to exceed |90 KIAS. Upon reaching
800 fr. M5L turn to a 320 degree heading and set
thrust to achieve 1,000 fpm climb rate to 2,500 ft.
MSL. Use reduced climb power until reaching
3,500 ft. MSL.

Eastbound: Maintain runway heading and

climb at (V2 + 20) not to exceed 190

KIAS. Upon reaching 1,000 fr. MSL set thrust

to achieve 1,000 fpm climb rate. Use reduced

climb power until reaching 3,500 ft. M5L.
Avrrival: Maintain 2,500 f.. MSL or higher as long
as practical. Intercept the final approach course at
or beyond the ILS Outer Marker (5 DME).
Use minimum flap setting and delay extending
landing gear until established on the final approach.
Use thrust reduction techniques and minimize
rapid RPM changes.

RUNWAY 34:
Departure: Maintain runway heading and climb at
(V2 + 20) not to exceed 190 KIAS, Upon reaching
1,000 fr. M5L turn to a 295 degree heading and set
thrust to achieve 1,000 fpm climb rate to 2,500 ft.
MSL. Use reduced climb power until reaching
3,500 fr. MSL.

Arrival: Maintain 2,500 ft. MSL or higher as long
as practical. Intercept the final approach course
over Long Island Sound. Use minimum flap setting
and delay extending landing gear until established
on the final approach. Use thrust reduction tech-
niques and minimize rapid RPM changes,
Naote: Inbound; avoid overflying shoreline
communities.

RUNWAY || AND 2%:
Departure: Maintain runway heading and climb at
(V2 + 20) not to exceed |90 KIAS. Upon reaching
1,000 fe. M5L set thrust to achieve |,000 fpm climb
rate to 2,500 fr. M5L. Use reduced climb power
until reaching 3,500 fr. M5L.

Arrival: Maintain 2,500 ft. MSL or higher as long
as practical. Use minimum flap setting and delay
extending landing gear until beginning final decent
to landing. Use thrust reduction techniques and
minimize rapid RPM changes.
Note: Avoid making turns to a short final
when possible.

Safery and ATC Instructions override Moise Abatement
Procedures,

RUNWAY 16 | RUNWAY 16 |
ARRIVALS DEPARTURES |
2,000° MSL
- - g
VR

BOO'MSL

RUNWAY 34 | RUNWAY 34 |
ARRIVALS | DEPARTURES |
2,000' MSL

CLUBY e_l?
5ADME T,

AIRPORT INFORMATION

MNoise Abatement Office: 914-995-486 |
Operations Office: 914-995-4850
Airport Manager: 914-995-4856
Control Tower: 914-948-6520
ATIS: 914-948-0130

ASOS: 914-288-0216

MNew York FSS: |-800-VWX-BRIEF

Runways:

16/34 6,548" X |50’ (ASPH-GRVD)
11/29 4,451" X 150’ (ASPH-GRVD)
Rwy 29:Threshold Displaced

As mentioned in this voluntary noise abatement pilot handout, safety of flight and Air Traffic
Control (ATC) instruction always override noise abatement procedures. (Source: Panorama
Flight Service, Westchester County Airport, New York)
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Chapter 14. Restrictions Based on Safety and Efficiency Procedures and
Organization

14.1 Introduction. This chapter outlines guidance and standard methodology by which FAA
reviews existing or proposed restrictions on aeronautical activities at federally obligated airports
on the basis of safety and efficiency for compliance with federal obligations. It does not address
other airport noise and access restrictions, which are discussed in chapter 13 of this Order,
Airport Noise and Access Restrictions.

14.2. Applicable Law. The sponsor of any airport developed with federal financial assistance is
required to operate the airport for the use and benefit of the public and to make it available to all
types, kinds, and classes of aeronautical activity on reasonable terms, and without unjust
discrimination.37 Grant Assurance 22, Economic Nondiscrimination, of the prescribed sponsor
assurances, implements the provisions of 49 United States Code (U.S.C.) §47107(a) (1)
through (6). Grant Assurance 22(a) requires that the sponsor of a federally obligated airport:

...will make its airport available as an airport for public use on reasonable terms
and without unjust discrimination to all types, kinds, and classes of aeronautical
activities, including commercial aeronautical activities offering services to the
public at the airport.

Grant Assurance 22(h) provides that the sponsor:

...may establish such reasonable, and not unjustly discriminatory conditions to be
met by all users of the airport as may be necessary for the safe and efficient
operation of the airport.

The Airport Noise and Capacity Act (ANCA), as implemented by 14 Code of Federal
Regulations (CFR) Part 161, establishes a national program for review of airport noise and
access restrictions on operations by Stage 2 and 3 aircraft.3® In reviewing proposed safety and
efficiency restrictions affecting such operations, airports district offices (ADOs) and regional
airports divisions should consult with the Airport Compliance Division (ACO-100) for possible
referral to the Airport Planning and Environmental Division (APP-400) and Assistant Chief
Counsel for Airports and Environmental Law (AGC-600).

37 The FAA shall develop plans and policy for the use of navigable airspace to ensure the safety of aircraft and
efficient use of airspace. (49 U.S.C. § 40103.) The U.S. Government has exclusive sovereignty over airspace of the
United States and thus makes the final decision regarding safety of aircraft.

38 Safety and efficiency restrictions are typically imposed at generally aviation (GA) airports on aircraft that are not
designated Stage 2 or 3 (e.g., hang gliding and banner towing aircraft). Accordingly, most safety and efficiency
restrictions will be subject to review only for compliance with grant assurance and Surplus Property Act obligations,
and not ANCA.
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14.3. Restricting Aeronautical Activities. While the airport sponsor must allow use of its
airport by all types, kinds, and classes of aeronautical activity, as well as by the general public,
Grant Assurance 22, Economic Nondiscrimination, also provides for a limited exception: “the
airport sponsor may prohibit or limit any given type, kind, or class of aeronautical use of the
airport if such action is reasonable and necessary for the safe operation of the airport or
necessary to serve the civil aviation needs of the public.” A prohibition or limit may be based on
safety or on a conflict between classes or types of operations. This generally occurs as a conflict
between fixed-wing operations and another class of operator that results in a loss of airport
capacity for fixed-wing aircraft. Any restriction proposed by an airport sponsor based upon
safety and efficiency, including those proposed under Grant Assurance 22(i), must be adequately
justified and supported.

Prohibitions and limits are within the sponsor’s proprietary power only to the extent that they are
consistent with the sponsor’s obligations to provide access to the airport on reasonable and not
unjustly discriminatory terms and other applicable federal law.

The Associate Administrator for Airports, working in conjunction with Flight Standards and/or
the Air Traffic Organization, will carefully analyze supporting data and documentation and make
the final call on whether a particular activity can be conducted safely and efficiently at an airport.
In all cases, the FAA s the final arbiter regarding aviation safety and will make the
determination regarding the reasonableness of the sponsor’s proposed measures that restrict,
limit, or deny access to the airport.

The FAA, not the sponsor, is the authority to approve or
disapprove aeronautical restrictions based on safety and/or
efficiency at federally obligated airports.

14.4. Minimum Standards and Airport Regulations. An airport proprietor may adopt
reasonable minimum standards for aeronautical businesses and adopt routine regulations for use
and maintenance of airport property by aeronautical users and the public. These kinds of rules
typically do not restrict aeronautical operations, and therefore would generally not require
justification under Grant Assurance 22(i). For example, an airport sponsor may require a
reasonable amount of insurance as part of their minimum standards.

a. Type, Kind, or Class. Grant Assurance 22(i) refers to the airport sponsor’s limited ability to
prohibit or limit aeronautical operations by whole classes or types of operation, not individual
operators. If a class or type of operation may cause a problem, all operators of that type or class
would be subject to the same restriction. For example, if the sponsor of a busy airport finds that
skydiving unacceptably interferes with the use of the airport by fixed-wing aircraft, and the FAA
agrees, the sponsor may ban skydiving at the airport. However, the sponsor could not ban some
skydiving operators and allow others to operate. If a sponsor believes there is a safety issue with
the flight operations of an individual aeronautical operator, rather than a class of operations, the
sponsor should report the issue to the Flight Standards Service as well as bringing it to the
attention of the operator’s management.
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The term “kind” in Grant Assurance 22(i) is not defined in the Federal Aviation Act of 1958
(FAA Act), the Airport and Airway Improvement Act of 1982 (AAIA), or in FAA regulations,
and has been interpreted not to add any meaning distinct from “class” and “type” of operation or
operator.

b. Multi-Airport Systems. The operator of a system of airports may have some ability to
accommodate operations at its other airports if those operations are restricted at one airport in the
system. However, any access restrictions must still be fully justified, based on a safety or
efficiency problem at the airport where the restrictions apply. Such restrictions must also
comply with ANCA. The operator may not simply allocate classes or types of operations among
airports based on preference for each airport‘s function in the system.

c. Purpose. A prohibition or limit on aeronautical operations justified by the sponsor on the
basis of safety or efficiency, under Grant Assurance 22(i), will be evaluated based on the stated
purpose, justification, and support offered by the sponsor. If it appears that the sponsor actually
intends the restriction to partially or wholly serve other purposes, such as noise mitigation, the
safety and efficiency basis of the restriction should receive special scrutiny.

d. Examples of Grant Assurance 22(i) restrictions.

(1). Examples of airport rules approved by the FAA prohibiting, limiting, or regulating
operations under Grant Assurance 22(i) have included:

(a). Limiting skydiving, soaring, and banner towing operations to certain times of the day and
week to avoid the times of highest operation by fixed-wing aircraft.

(b). Banning skydiving, soaring, ultralights, or banner towing when the volume of fixed-wing
traffic at the airport would not allow those activities without significant delays in fixed-wing
operations.

(c). Limiting skydiving, soaring, and ultralight operations to certain areas of the airfield and
certain traffic patterns to avoid conflict with fixed-wing patterns.

(d). Restric