t

?amended Tltle 5 of the Code of Fe
. deals with Admlnlstratlve Personnel regulatlons,;to%reducef 

, apreferred way to deal with perfo:
- medical problems.(Spec1flc regul
- ..339, which address Medical Determin : SN
“bility, in Part 432 dealing with Reductlons In Grade and =
. Removal Based on Unacceptable Performance, in Part 752 for-
" Adverse Actions and in Part 831 for Retirement, spec1f1ca11y~'
lesablllty Retlrement The Office of Personnel Management
- amendments gave. more authorlty to agcn01eo and managers to deal
with medical conditions quickly and move or remove ‘an- empleyee,f
AL neceusary, through non-dlsc1p11narj adverse actlon.~**

 [mamses

. ThlS order is dlstrlbuted ‘to all superv1scrs

vlnjthé'Eastern Region, g Tl

In 1984 the

reliance on agency ‘initiated dlsablllty retireme
',and conduqgt r :
were amended in Part

4. Imﬁggmamlgm,7, ‘To fa0111tate reauy acceas to these new rules,

Appendix 1 of this order contains the regulations as. pabllshed

- in the Federal Register on January 11, 1984. Appendix 2 contains
- questiops and answers on. performance and conduct problems
involving medical: considerations, which. the Office of Personnel
Management recently publlshed as. an attachment to FPM Bulietlnk;
- 751-3. Appendix 3 contains specific regulatlons referred to in.
" Appendix 2. which are not included in Appendix 1. Appendices 1
and 3 are included au~backgrouna 1nformat10n to be used in

ydetermlnlng a course of actlon.;, _,~,

'AEA-14c (40 cys. ) s

‘t*flce of Personnel Management~f'
ral Regulations’ (5 CFR), which

. ‘Related to Employa~-.-

suaJ PERFORMANCE AND CONDUCT PROBLEMS INVOLVINGVMEDICAL CONSIBERATIONS ‘;f

1; | ;;-;' ThlS order prov1de gux;ancé4for‘addressingj
"mudlcally related performance and conduct problems.f : ~ g

fﬁ5.‘Q§11QH; All managers, staff orflcers and superv1sors whO'M~“'“
are confronted with medically related performance and conduct
‘problems are encouraged to review the questions and answers in
Appendix 2 for immediate guidance and to. centact ‘the reglonai -
LLabor Relatlons offlce for a551stance. ' o '
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Appendix 1

Title 5 - Code of Federal Regulations

Accordingly, OPM is amending 'l‘lt!c S,
Code of Federal Regulations, as follows:

1. Part 339—Qualification
Requirements {(Medical} is revised to
read as follows:

PART 339—~MEDICAL
DETERMINATIONS RELATED TO
EMPLOYABILITY

SubmA—G.mnl'

Sec.

339.201 - Purpose.
339.102 Definitions.

_ Subpart B——Medical Disqualifications

339.201 ' Medical disqualifications.

Subpart C—Medical Examinations
339.301 Examination authorily.
339.302 Examination procedures.
339.303 Payment for examination.
339.304 Records and reports.
Authority: 5 U.S.C. 3301; E.O. 9830, Feb. 24.
1947,

Subpart A—General

§ 339101 Purpose.

" The applicability of this part to
applicants and employees is defined by
the specific regulation governing the
personnel decision in which the medical
issue arises. This part also defines the
circumstances under which medical
documentation may be acquired and
under which examinations and
evaluations may be conducted to.
determine the nature of a medical
condition; knowledge of which is
necessary to make personnel
determinations under any part of this
title. Persorinel decisions based wholly
or in part on the review of medical
documentation and the results of
medical examinations and evaluations
shall be made in accordance with all
requirements of the appropriate part of
this title and provisions of any other
title. :

§339.102 Definitions:

For the.purpose of this part:

_ “Medical condition” means health
impairment which results from injury or
disease, including psychiatric disease.

“Medical documentation” or

“documentation of a medical condition”
means a statement which provides the
following information, or the parts
identified by the agency as necessary
and relevant:

(a) The history of the specific medical
condition{s), including references to

findings from previous examinations,
treatment, and responses to treatment;

{b) Clinical findings from the most
recent medical evaluation, including any
of the following which have been
obtained: findings of physical
examination; results of laboratory tests;
X-rays; EKG's and other special
evaluatiohs or diagnostic procedures;.
and, in the case of psychiatric disease,
the findings of a mental'statug :

- examination and the results of

psychological tests;

{c) Assessment of the current clinical
status and plans for future treatment;

(d) Diagnosis;

" {e} An estimate of the expected date
of full or partial recovery;

(Y An explanation of the impact of the
medical condition-on life activities both
on and off the job; ‘

{8) Narrative explanation of the
medical basis for any conclusion that
the medical condition has or has not.
become static or well stabilized;

(h) Narrative explanation of the
medical basis for any conclusion which
indicates the likelihood that the g
individual is, or is not, expected to
experience sudden or subtle -
incapacitation as a result of the medical
condition;

(i) Narrative exphnatmn of the
medical basis for any conclusion that

duty restrictions or accommodations are-

or'are not warranted and, if they are, an
explanation of their therapeutic or risk
avoiding value and the nature of any
similar restrictions or accommodations
recommended for non-work-related

" activities; and

{i§ Narrative explanation of the
medical basis for any conclusion which
indicates the likelihood that the
individual s, or'is not, expected to
suffer injury or harm by carrying out,
with or withont accommodation, the
tasks or duties of a position for which
he/she is assigned or qualifiad.

“Medical specuﬂiu" imeans any
physicain who is board-certified in'a
medical specialty, or a physicain servmg
on active duty in the uniformed services
whae is board-eligible and whois™ .
designated by the uniformed service to
perform examinations under this part.

“Physician” means a licensed Doctor
of Medicine or Doctor of Osteopathy, or
8 phymclan who is serving on active
duty in the uniformed services and i is
designated by the uniformed service to -
conduct examinations under this part:

“Review of medical documentation”
means assessment of medir.hl
documentation by, or in.coordination
with, a physician to ensure that the :
following criteria are met:

(a) The diagnosis or clinical
impression is justified in accordance
with established diagnostic criteria; and

(b) The conclusions and
recommendations are not inoondohal
with generally accepted medical
principles and practice.

- “Static or well stabilized medical
condition” means a medical condition
which is not likely to change:

(a) As a consequence of the natural
progression of the condition;

(b} Speciﬁcally as a result of the
normal process; or

.fc) In response to the work
environiment or the work itself.

“Subtle incapacitation” means
gradual, initially inapparent impairment
of physical or mental function which is
likely to result in a performance failure.
whether reversible or not. ‘

*Sudden Incapacitation™ means

-abrupt onset of loss of control of

physical or mental function.

- Subpart B—Medical Disquatifications

N
\

§339.201 Medical

Subject to Subpart C of Part 731 of this

chapter. OPM may deny an applicant
examination, deny an eligible ;
appointment, and instruct an agency to
remove an appointee by reason of
physical or mental mfitness for the
position for which be or she has applicd
to which he or she has been appointed. -

Subpart C—~Medical Examinations

§336.301 :Examination authority.

{a) An agency may requirean
individual who has applied foror -
occupies a position which has physical/’
medical standards for selection or
retention, or which is part of an.
established program. of medical
surveillance related to occupational or
environmental exposure or demands, to
report for a medical evaluation:

(1) Prior to appointment or selection
(including reemployment on the basis of
full or partial recovery froma medncal
condition};

{2) On a regularly recurring, periodic
basis; and .

(3) Whenever there is'a dlroct
question about an employte's continued
capacity to meet the physical or mediceal
requirements of the poeition.

(b) An agency may require an
employee receiving workers
compensation benefits or assigned to
limited duties as a result of an on-the-
job-injury to report for medical
evaluation when the agency has
identified an assignment or position
(including the employee's régular
position) which it reasonably believes
the employee can perform consistent

Page i1
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with-the madlcal, ﬂmimwm ,oI hmlhu

- fo%%sr{ rming the du&m tdeHX1ﬁed. the
.. ‘agency will pramptly return the

employee to carresponding duty and pay

2 ﬂntu& -
{c) An: asengy may mqmre an
employee who is released from his/her
. -competitive level in-a reduction-in-force
. to undergo a medical evaluation if the
- -position(s) to which ployee has
.- TRessignment rights:requires specific
.‘physical capacities to perform the duties
of the job, and those - physical capacities
are different from those required in the
, loyee’s present position. The .agency
- shall be .aware of the afficmative .
obligations of the provisions of 29-CFR -
-+1813.704. which require reasonable
.- wegommodation of a.qualified empioyee
who is lumdxcapped
{4) An agency may offer a medical
. @xamination when an individual has
. 4uade a request for medical reasons for a
: h&uxe in daty status, assignment, or
ing conditions or-any other benem
of special-treatment (including ‘
reempleyment .on the basis of full or
‘partialfecovery from a medical ™
condition) and the agency, after it has
received arid reviewed medical
“documentation, determines that it
canniot grant, support, or act further on
the request without verification of the
clinical ﬁndmgs and current c]nmcal
status.
{e) Any medical evaluahon reqmred
of an individual shall be carried out-and
-used in ancordance with-29 CFR
1618706, . .

899 302 Examination pfm
a) When an.agency orders of offers a
, midmglh;nammauoa under this subpart
: a hall inform the applicant or employee
'hn; ‘of its.reasons for.ordering or
08 the examination.and the
gpnsequences of failure to:
(b) The agency shall.dey
‘examining physician, but shall offer the
gemplayae ot former empfoyeel n
al

‘Page 2

offered as a regularly recurring,

.- medical reten ;
program under § 339.301(a); notification -

:-conducted under this subpart shall be
made available to the applicantar.
‘employee under the pro\ﬁslonq ‘of -

(4} If the examination is ordered or
riodic
examination as a part of an established
_or gurveillance -

required under paragraphs {a) through

“{c) of this:section may be made once,
-oovering a series of examinations,
: pm\nded 1hie notice is issued prior to the

first required examinstion.
" {e} An agency shall order oroffer a
ps’ychiaxﬁe' ¢valuation to an employee

- only when the employes first provides
~ results of a peneral medical or
e ancbuhic examination, or the agency

as first condueted a non:psychiatric

. medical examination. and; after review.
-“of the documentation or ‘examination

report, the agency's physician ¢ concurs

“~that a psychiatric evaluation is

warranted for medical reasons, Unless
not medically indicated in the
psychiatrist'sjudgment, a psychiatric
e\mluahon ‘normally consists of more
thin one interview with the employee
and includes psychological testing.
(Al madaca"{ specialty examinations

~ordered nraﬁ'ered under this subpart
shall be cgndmted by a medlcal

specialist.

$2339.303: P.ymont tor. tnmhaﬂm
Agencies shall pay for all agency
ordered or agency offered examinations
of employees conducted under this
subpart. Agencies shall also pay. for all
required pre-employment examinations
of applicants which are conducted by a
physician designated by the agency:

-However, applicants and employees, not

the agency; shall pay for a medical
examination conducted by a private .-

_physician selected by the applicant-or

-employee, unless a statute, regulation. or
appropriations act gives the.agency
authority to pay this expense:

. §339.304 lhcordtandnpoﬂl.

{a) Agencles shall receive and

maintain all medical documentation and -
" ‘records of examinations obtained under
this part in accordance with instrucnons ,

provided by OPM.
{b) The report of an examination

£ 294.401 of this chapter.
- {c) Agenciés shall forward to the
‘Office'of Workers® Compensatian

-Programs (OWCP), Department of -
. Labor, a-copy of all medmal

dogumentation and reports of -
‘examinations ofindividuals whoare
-receiving.or-have applied for injury

- .eompensation benefits: including
~continuation of pay. The agency shall
. alsa-report 1o the: OWCP the failure of .

such individuals to report for

Y
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' examinations thnt the agency orders

under this subpart.

PART 432—REDUCTION IN m
AND REMOVAL BASED ON
UNACCEPTABLE m

.. % Section 432.204 is amended by

adding paragraphs {d).and (e) as
follows: .. ..

§ 432.204 m

(d) Consideration of medical «
condition, If the employee wishes the. .
agency to consider any medical - -
condition which may contribute to his or
her unacceptable performance, he or she

" shall be given & reasonable time to- .

furnish medical documenfation (as
defined in § 339:102 of this chapter) of
the condition, Whenever possible, the
employee shall supply this information
at the time the agency offers him or her

”.the opportunity to demonstrate

acceptable performance. If the employee
offers such documentation after the -
agency has proposed a reduction in .
grade or removal, he or she shall supply -
this information within the time limits
allowed for a reply. whenever posmble
Afterits review of the medical :
documentation supplied by the - ,
employee, the agency may, if authorized,

- require.a medical examination under the

criteria of § 339.301(a)(3) and the
procedures of § 330.302 of this chapter, .

“or otherwise, at its option, offera

medical examination in accordance with ,

" the criteria.in § 339.301(d) and the

procedures of §339.302 of this chapter. If

- the jemployee has five years of service. ,

the'agency shall provide information - -
concerning disability retirement. The

. ~agency shall be aware of the affirmative
“obligations of-the. provisions of 20.CFR

1613.704, which require reasonable
accommodation of a qnahfied emp!wee
who fg-handicapped. -

(e} Applications for disability

-retirement. Section 831.501(d) provides
- that'an employee’s application for .

disability retirement shall not preclude

. *- ordelay any other appropriate .
- -personne} action. Section 831.1203 seta

forth the basis under which an agency
shall file an application for disability -
retirement on behnlf of an employee:

(5U.5.C. 4305)

PART 752—ADVERSE ACTIONS e

§752.04 [Amondod]

“3.1n §752.404, parapaph ()3} 1:
added, paragraph {f)is.revised, and
paragraph (h) is ndded to read as
foliows:

» * . R L]

\.(,
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ﬁa'

{c) Employee’s answer.
(3) If the employee wishes the agency

to consldet any medical condition which -
“thay contribute to a conduct,

performance, or leave problem, the
employee shall be given a reasonable
time to furnish medical documenlalipn
(as defined in § 339.102 of this chapter)
of the condition. Whenever possnb . the
employee shall supply such
documentation within the time limits
allowed for an answer. After its review
of the medical documentation supplied -
by the employee, the agency may, if
authorized, require a medical =~ -

. examination under the criteria of -

§ 339.301(a){3) and the procedures of

§ 339,302 of this chapter, or otherwise, at '

its option, offer a medical examination
in accordance with the criteria of

$ 339.301(d) and procedures of § 339. 302 :
of this chapter If the employee has five . -

years of service, the agency shall
provide information concerning
disability retirement. The agency shall
be aware of the affirmative obligations.
of the provisions of 28 CFR 1613. 704.
which require reasonable ~

accommodation of a qualified employee ' amended by removing the definition of -

who is handxcapped

w - * -

{f) Agency decision. In- arnvmg atits
decision, the agency shall not consider
any reasons for action other than those
specified in the notice of proposed

- action. It shall conisider any answer of

the employee and/or his or her
representative made to a designated

furnished under paragraph {c} of this.
section. The agency shall deliver the

" notice of decision to the employee at or

before the time the action will be

. effective, and advise the employee. of

appeal nghts

{h) Appllcattons for disability
retirement. Section 831.501(d} of this
chapter provides that an employee’s
application for disability retirement
shall:not preclude or delay any. other
appropriate personnel action. Section.’
831.1203 of this chapter sets forth the
basis under which an agency shall file
an application for-disability retirement.
< on behalf of an employee.

(5 U.8.C. 7514) ’
PART 831—RETIREMENT

-4, Section 831:108(b] i8 revised to read
as follows:

§831.109 initial decision and
reconsiderstion. ‘

* * * . hd

(b) Actions covered elsewhere. (1) A
request for reconsideration of

annuitant, who will provide any

- evaluation,

 tersaination of annuity paymenh under 5

U.S.C. 831122 shall be made in
accordance with the procedures set out

‘in&xbpartxofll:hpart

(2) A request for mcomlderaﬁon ofa
decisien to collect an erroneous annuity

- puegpayment shall be made in
& woxﬂmmewithﬁmnm[b)ofﬂm
ym.

L R .’, o
S.Underiastsm paragmph (d) is -

revised and paragraph fe) added. to read
as follows: ,

3031501 mmmm

*

~{dy An employee s appﬁeaﬁon for

 disability retirement shall not preclude

ordelay any other appropriate 1

L pemxmd action by the employmg

agency.

“{eyWhen a department oragency ﬁleo g
- an application for disability retirement

of an employee, it shall do so in
accardance with Subpart L of this: pm
Medical documentation shallbe -
obtained in sccordance with Parl 338 of

““this chapter.

8. In § 831.502; paragraph {a)is

“medical information” and adding
alphabetically the definitions listed -

“below; and paragraph {b)is revised to

read as follows:

-8 83 1.502 ‘Disability ntlnmern.

(a) 2 B2 3
++ “Examination’ and ‘reexaminano
mean an evaluation of evidentiary

official and any medical documentation ‘material related to the question of

disability, Unless OPM exercises :ts
choice of physician, the costof -

.- providing medical documentation rests.

with the employee or disability’
information necessary to OPM's

“Income from wages and/or self-
employment” means money or property
received by a disability annuitant as
consideration for or in reward of
personal services or a work product, or -
as a profit from & business (sole/ ;

" proprietorship; partoership, or

corporation) wholly or paﬁly owned by
the disability annuitant and in which the
disability 4nnuitant has an active role in’
the management thereof; and also
includes, for a disability annuitant

- reemployed by the Federal Government,

any amount offset or deducted under the
provisions of 5 U.S.C. 8344. Income is -
deemed earned in the calendar yearin
which it is received. ;

“Medical documentation,”
“documentation of a medical condition,”
and “physician” have the same meaning
given these termis in § 338.102 of this
chanler “Medical documentation”

EA 3750, 8.
Ap;x\ndn 1

sublnme«l under this part shail In ‘
lubminad from a phyliehu. o
“Same grade or puy Tevel™ munm lﬁ
regard 1o a vacant position within the
same pay system as the position the

: employee presently occupies; the same

grade and an equivalent amount of basic
pay. as defined in 5§ US.C. m:(s); n
regard to & vacant position in another
system, sn equivalent amount of
pay. udeﬁnod in 5 G.S.C. 8D
b Pmoj'ofclazm No ¢ "_‘fim for
disability retirement shall be allowed

~unless OPM determines that the claim

should be granted based upon
documentation provided by the

" applicant or the agency which - -
~demonstrates the l‘ollowins

1A daﬁciency in‘service with
respect to performance, conduct or
attendance, or in the absence of any
acteal service deficiency; a showing that
the medical condition is incompatible

" with: either useful m-vice or retention in

the position;

{2} A medical condmon which is
defined as a disease orinjury:

{3) A relationship between the service
deﬁcsenc and the medical condition

“guch that the medical condition has

caused the service deficiency:
{4) The duration of the medical

~ condition, past and expected, and a

showirig that the condition; in all.
probability, will contmue forat leaat a
year,

(5) The apphcant became diubied

- while serving under the leSorm o
- Retirement Systeln.

{6) The agency’s inabllxly 1o make

;reasonable accommodatmn to the
... employee’s medical conditior; and-

{7) The-gbsence of another available

L pomhen -within the empleying agency

and commuting area, at:.the same grade
or pay Jevel and tepure, for which the
‘employee-is qualified for massmnmem.
For this part, placement in the agency is
limited to those facikities in the
commuting area that are ier\need by the
same appomtmg authonty
* v

7. Subpart L ol' Part 831 is rev:sed to

read as foews: . 1 -

thmm
Amwmw '

Sec. -

831120& ~Scope. .. :

8311202, Definitions

831.1203 Bumsforﬁlingapphaﬁoa
rocedure,

8311204 Agency p :
8311205 Office of Peuonnel Manngemem

£ proocethire.
831.1208 - Cancellation of vetirement.

Aiithority: SUSC. sm7

Page 3.
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Application by an Amy ‘
P Mﬂ 1201 uun. ,
. - Thia mbpm pmedbu ‘the
Roonc Fias an applondan for the-
ana on
% 's disability retirement in the
sourse of moviag 8an employee

,5”1 1202 m

- *Medical documenjation,”
“documentation of a medical condition,”

and “review of medical dommentanon.
have the same meaning given these

. b in § 339.102 of this chapter.

- “Medical documentation” subpiilted
gnder this subpart shall be submitted
from a physician.

§931.1203 Basis mm uppﬁcam

(a) An agency shall file an application -

for disability retirement of an employee
_ wihd has Gve years of civilian Federal
. Bervige under the following conditions:
~{3) The agency has issued a. decision
1o tethove the employee; - -

@ The agency concludes; after its
review of medical decumentation, that

gauas for the unacceptable performance,

mdm or attendance is due to diseau

;S! m nmpluyee is mstxmhonalized.
of d on the agency’s review.of
miedisal and other information, it
goneludes that the employee is

ingcapable of making a decision to file an v

spplication for disability retirement:

{8) The employee has no personal
-representative pr guardian: and -

{5) The employee has no immediate
family member who is-willing to file an
sppligation on his or her behalf. .

{b) When an agency issues a decision
to remeve and the conditions described
i paragraph (a) of this section have not
Been patisfied but the removal is based
94 reasons apparently caused by a

“medical pondition, the sgency shall

" aidvise the employee in writing of his or
hei possible eligi i!ity for diui;ihty
retirement. - .

”{31 1204 Agemymendsn.

_{a) The agency shall inform the
: in writing at the same time it
infmma the employae of its removal.

dnummman before the
separgtion is e 4:{1) The
ageney is ﬁnbmﬂhng a dxsabihty

retingmant application on the emphyea .

behalf t9 OPM., (2) the empleyse may
MWVW meg:c.pi information in

' Qmp’loyee s
!Wah! wmbmit a roluntnry application

Page 4
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' for diubﬂity rcuremem under ! 831.502

this part.

(b) ‘When an me{‘mbmlu an
application for disability retirement to.
OPM under shis #uibpart, it shall provide
copies of the decision to
remove, the medical documentation, and
any othier documents needed to show

'thatthecamlmmmovdhdﬂto-

medical conditien. l’ollo

 separation,
the agency shall ‘

'a copy of.

- the documcnhtim of the: sepmﬁon.

$831.1205 mmm
Menagement proceture.

{a) OPM shall notactonany
application for disability retirement

- under-this subpart until it receives the.

appropriate documentation of the
separation. When OPM receives a
i li

retirement under this subpart, it
notify the former employee:that it has
received the application, and that he or

“she may submit medical documentation.

OPM shall determine entitlement to
d:sabihty fetirement under the
provisions of § 831.502 of this part.

{b) OPM shall issue its decision in
writing to. the employee and to the
employing agency. The decision shall
include a statement of findings and
conclusions; and an explanation of the
right to request reconsideration under
§ 831.109 of this part.

$831.1206 Cancellation of nﬂremom.
OPM shall cancel any disability

*_retirement when a final decision of an-

administrative authority or.court - -
reverses the removal action and orders
the reinstatement of an employee to'the
agency rolls..

(
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formance, he or shemay use the

“in gemeral, and-question 16 if the age
~. employee has not raised it.)  Further,

. per: ormance has become minimally euccessful and the agency plm. o=
iciencies., Whose re ponsibility‘is it t:o determine if ‘a medica. :

: »:condition'is c ’ising he poor‘perfomance?

; The responsibility for 'raising any medical condition generally 1ies wiz:h thc employee.

This is one of the magor thrusts ‘of “the new regulations. However, some: agencies do in~ -

'clude in' the record of counseling onthe perfor:mance problem a statement tha: if the em~

ployee believes that a personal, S

lcal , or other. problem is causing the delficient per—
ee counseling service or supply documentacion of & -
medical’ condition. See questio 14 on the agency obligations 1f the emplicyee raises al-
cohol or drug dependence as a4 medical condition, uvestions: 13 and ‘15 on handicap claims:
Qbeliev there is a. med:Lcal problem but .the

£ an empl yee is" serving in a position with

‘physical medical’ standards 'or‘in aapoeition subject to an established medical surveil-

“lance ‘program. (thie will be clarified in the forthcoming FPM Chapter: ‘339), 4nd. the agency .

believes that a ‘medical condition may" be affecting his or. her -ability to carry out'- the
duties ‘of the position the agency may: raise the. isaue of a medical conditiun w-..hout

'waitiug for the employee to do 80, (See: questions 21 -and 25 below :for- the circumstences

- under which agencies may order examinations and - details of getting physicians and paying
for the examinations.) . fa

Q.

What 'if ‘the employee’ 8 perfomance is determined to be unacceptable? Does the a.gency

have different responsibilities then" i

Q.

Consistent with 5 CFR 5432 203, the agency must inform the employee that his or. her per-
formance is: unacceptable in one or more critical elements and give a reasonable time in
which to demonstrate’ acceptable performance prior. to proceeding with its proposed action.
At this point, some agencies give the employee an opportunity to raise a medical condi~

tion which may contribute to the unacceptable performance. How and 1f- this is done is

best left to the agency. VI t_he employee does raise such a cOndition the xegulations
($432,204(d)) require that he or she be given a reasonable time to. supply ‘medical documen=
tation (see question 19 on ‘medical documentation). 1f necessary, the ;agency can extend
the opportunity period to allow for: obtaining and reviewing the necessary documentation
which describes the medical condition. It can then determine if 1t can accommodate the
employee 8 medical condition, and if not, 80 forward with its proposed action.

Inability to’ perform

N

Based on medical documentation the agency may detemine that it has an employee who is .un-

“-able to meet” the physical requirements of the job (perhaps because of an on-the=job in-

" ‘jury). Can the agency take ‘any administraCive action to remove the employee aud, 1if so,

under what® pfrocedurea <= Part 432 or Part 752?

Yes. I-‘or ‘the most part, agencies should rely on the efficiency of the service : btaud-
ard in Part 752 as the basis for taking a nondisciplinary action based on .Lﬂdblliby to
perform, even when the impairment is affecting only performance. When inabi 1tykto TS o
form arises because of physical incapacity to meet the; requirements of the ;b dt. is very
unlikely that the agency conld pravide the oppottunity period" .£0 demonsiiuie aceepeable

(¥
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¢ ¥y be physically nble to do the job but -
‘ expected of him or her a‘d/or how to ﬁo e, Agath,

K. osnpwée mﬁtwf tnabﬂicy to cumpréﬁ%&na W
< oPM hds Seé, 5 o
~ #gency Would be again uvaable to ‘provide the opportunity ‘
~~fcrmaﬁ%e; ‘The - agericy's action to félbve éhé empEoyee shouid be bro

g@ is ﬁ@i’e aftdﬁ% true; {f an em M‘ﬁ“&é‘ with a tent

gt t under Part 752‘
< condition is nevertheless able te

: tetit and ¢; : Hnd insttuctions concerning job performance, the

dgency widy provide an opportunily té aemanstrate acceptable performance and proceed
with any nécessafy action ander Paft 5§2 ' i :

Ié eicher case, the agency must iﬁf&tm theé employéa of ‘the procedures for filing a disa-

ybﬁlity Fetiremane application 1f hé ¢ she neets the service requiremeuts.; In additiad;

if an émployee appears to meet thé éﬂ:tiﬁg&nt ertteria for an agency—filed disability re~ .
tiremedt, the dgéncy must be aware of the procedures for doing so. . (See question 30 on i -
ﬁgénciﬁfﬁlé& digability retirement éﬁplicatio ¥ Note that ‘an employee" 8. filing of an ‘
appliéatioe for disability retirément does aot’ & lay the agency g accion to remove

'aﬁﬁer ?m 438 é}f ?’art 732 (5831 fmzem o ey e

5 @ Bécause of ‘11lhess or inﬁury, the emplﬁyee has been on aggroved leave thhout pay. for:
8 extehded Tetigth of ‘time and there Ksews to be little prospect: that he or .she will be
able to Yetufs $66 'Meanwhilé tHe dgéncy needs to have the employee's work.done &nd
ﬁﬂlievsﬁ the positisn should be filled by someone who can do the work. Can the/agency
E&parﬂﬁ& the eiipioyee undet nueﬁ Eircu stancea7 : . ‘ .

&: ?&s. iﬂ Somé eﬁﬁes, the agency may take action based on the employea 8 physical or
#éntal 164b111ty 6 perfott, or one based od excesdive use of JAinscheduled leave without
pﬁy ot ﬁfolb sed sbience fot which #o foreseeable &nd was - in sight. Ordinarily, OPM
guidanﬁs atd ﬁ 8Pk decisions have stated that & eheiés may not take activn based on use of

éave: - The Agency ‘gitietrally ¥hbuld tok eonfioue to grant LWOP, ﬁmvever, Fp

Chapter 152, Beeelo 3-26(2)(e), provides that ticy may tdke an action based oh &

Eeeora of exeegbive hﬂhcheﬂﬁiéd leave hiihﬁut i efi_three. criteria are met

§i  The recsrd Ehows that the' éﬂpiayee WA absent for compelling reasons, beyo ‘his of
hﬂf #onteol &6 Ethat dgengy ﬁﬁgrbvai ar aiﬁxpprevai was itmatérial beeause ithe
’ &m eBuLd wet be o the . i -

B e dbsenee v ﬁkﬁ&ﬁe&i Have eontintied b&ydn& Y reaséhabl ”:1me and the agency has
wabied ths iployee thae 1t Bight 1nieiate adverss action nless the employee Be-
coul aVitiabie toe duty ob & tugulat$ fﬂii~tiﬁé br patt—tima basis; and
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7.

. Conduct Problens

c. The agevicy can show that ﬂre @oﬁition needs to e Eﬂled by an employee available for
duty on a-regular, f ulwl«%cm 7 o part—tiame hasiae

MSPB has upheld the use 6f actions based on approved leave when the agency can prove
that these criteria have been met. (See McKenzie v. Postal Service, ‘1 MSPB 480, Doran v,
Internal Revenue Service, 7 MSPB 1‘9»9 Komora v. Veterans Administration, 10 HSPB 719.)

" _separate an employee who is unable 't "perform the duties of che job. (See questi o1

This is not intended to suggest that an agency may not “at any time initiate action to
23e)

Q.

, eurpkayee or iu .a-written-warni
_or other problem is causingiblie 'deonfﬂuét he-or she may go to the agency counséling

Gene ral

"If the employee has a conduet ’zp?roblem, whose responsibility is it to raise a medical

condition: which may. be cmneeeed with the: mieconduct?

As in cases imolvﬁnga;peﬁwnee‘pwﬁme ‘ﬁﬁe%&ﬁy&e 1s responsible for bringing .
a medical condition Wiich “heor ‘#he sbeélleves is causing the conduct" problema to the at~
tention of the agency and supplying acceptable doeumencation when the sgency requests
1t. We note that some agencies:do include va gemerdl wratenont “in a dtscussion with the
g ~that £f the mployee bélieves, that a personal, medical,

o 'service or supply medical document:ation.; (See questions 13, 14, -and 15 on handicapping

Q.

A.

ssemdicions refsed by -thie employee, question 16 on what -to do f the ‘agency suspects.a
‘health problem dot raised by the en.ployee,»and questions 21 ;and 25 on me‘dical examina-

‘tions, getting physicians and payigg for the examinations.);

"‘0n~the- ob in'oxicat jon

What can the superviso‘r do" when -confronted by an employee who_ he- or she believes is in-
toxicated? -

-If ‘the employee is exhibit:ing symptoms of intoxication such as strong odo"' of alcohol

unsteady gait, blurred speech, falling, etc., those symptoms are sufficient to conclude
that the employee is not "ready, willing, and able to work,"” and the employee may be
placed on enforced leave for the daz and restric:ed from the worksite.; (See FPM Chapter

. 751, Section 1-3.) Of course, if the employee requests leave, .the agency way grant it.
in placing the employee on enforced leave the agency may authorize annual or sick

leave or it may place the employee in a nonduty, nonpay s:atus.

C1f the employee appears incapable of Setting home safely, it ‘may be. prudent to make

arrangements to take ‘the person home or to provide a place- to wait until such time .as he

-or she 1is not . likely to harm him or herself or othera., Agencies must . avoid letting an
intoxicated: person drive. : . 5,

To. prove the fact of intoxication, the Merit System Protecti@n Board has allowed agencies

to rely on lay evidence, for example’ Zyeh v. Postal Service, MSPB Dkt. No. CH075‘78310¢58
July 6, 1984, and Peru v. Department of Justite, MSPB. Dkt. - No. SF07528310021, July .2,

.-1984.,"  These decisions: show clearly that lay evidence of intoxicaﬁion, if supported v

witnesses, is sufficient to sustain the agency's charge. Therefore, . the agency ‘does
not need to send the employee to:the health unit ‘for a medical examination to eonfiqm
obvious intoxication. However, . if there is a health untt ‘avatlable, -agencies may wen

o to encourage the employee to go to it “to determine if. there is a medical problem.

«":Whether or not “the ‘employee’ indicates “on’ return to »work..thac he or: she suffers from s.lco~

“-holism; the agency is obligated to refer the employee for counseling..  (See FPM Suppie-

ment 792-2 and Ruzek v. GSA, 7 MSPB 307.) If the employee does not agree to.go, the

»
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agency should take whatever action it would otherwise take, ~Note that beyond the
placement of the employee on enforced leave on-che—job tntoxication is often cause for
gone form of disciplinary sction. -

Dsggerous, irretional or disruptive behavior '

" What can sgencies do with an employee whose behavior is irrstionel and is causing a dis-

ruptive, perhaps a dangerous situation?

As an imediate step, 1f the employee 1is behaving in an irretional damerous manner,
the agency may send him or her home on enforced leave for a few days as not ready, will=
ing, and able to work, using appropriate sick or annual leave, or nonduty, nonpay
status. If the employee appears incapable of reaching home safely, the agency may.

" arrange for transportation home or provide a place to wait -until he or she is not a

danger to. himself, herself, or others. In extreme cases, 1t may be necessary to call
the building guards or the police. Before ‘the employee returns to work, the agency wmay
want to require him or her to submit med{cal documentation that the condition leading to

" the aberrant behavior is under control. '(See question 19 on medical documentation and

questions 21,.22, and 24 on ordering and offering medicsl emsetions, including psy=
chiatric examinations.)

1f the medical documentstion shows that the prthen is ;iksly to be a continuing one
which necessitates the’ ‘employee’s continued absence from the worksite, but where the em~
ployee s conduct would not call for disciplinary action, the agency may be able to con-
tinue the employee in an’ enforced leave status. (See FPM Chapter 751, Section 1-3.) On
the other hand, when there are again questions regarding when the employee may be able
to return to work and 1if the. employee 8 conduct night otherwise require disciplinary ac-
tion, then an indefinite suspension taken under Part 752 ‘pending further action may be

. preferable. (See Thomas v.' G8A, U.S. Court of Appeals for the Federal Circuit, Appeal

No. 84~1487.) ' Though a 30-day notice period is required, the agency may place the em-
ployee in a nonduty, pay status during this period. ' In some cases, the employee's :
aberrant behavior may call for immediate disciplinary action under Part 752, e.g., ,
violence to a supervisor or coworkers. :

Leave problems.

9. . Q.
A
10. Q.
A.

How do the new regulations tie ia with the requirement that the anployee supply admini~
stratively acceptable ‘evidence to support a request for sick leave (5630.403)?

A long-stsnding flexibility exists on the level of documentation that ‘may be requested
by the agency. The employee can supply self—certification for absences; unless-the agen—
cy decides to require medical certification. Some or all of the items listed under medi~
cal documentation in $339.102 may be included in the agency's request for medical certi-
fication. Agencies should be catreful only to require what they really need in the way
of medical documentation for leavé purposes. We recommend that the agency supply the
physician with a copy of the requirements of "the ‘position or another position in which
the employee may be able to perform, and ask that he or she indicate which duties the
employee cannot perform and for how long. Agencles should be aware of a bargaining
obligation with recognized wions if they plan to change their requirements for leave

’documentation.f ‘ L . R

May the agency deny sick leave if the emplovee does not supply acceptsble medical docu- :
mentation? )

Yes. (See §630. 403) However,' several MSPB decisions have ‘held that the agency must
retroactively approve the sick leave if. the employee subsequently supplies ‘the requested

documentation, even on an untimely basis. The Board held in these cases that the agency

- 8till may be able to take actions baged on a charge of failure to follow procedures for
‘requesting leave, even though it could: noc deny the leave.

(¥
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: EL‘Q{ Does the agency have to grant leave without pay (LWOP) if an employee wio requests it af-
‘ ‘ ter exhausting sick and/or anmial leave supplies acceptable medical -documentation that

A.

he or she is suffering from a medical condition which affects performance or conduct? B

Ge,ne’fall"y, n0.. The awarding 'of, leave withénc'pay‘ is usually considered to be a matter

that is entirely within agency discretion.

‘However, under Executive Order 5390, an agency is requiréd to allow a disabled wveteran

to receive properly scheduled wedical treatment, subject to his or her provision of
acceptable medical documentation. ‘ : .

- Also, ‘vhen an employee sustains a compensable injur"y, an agency- has essentiaily two

choices. It may place the individual ‘on LWOP (for practical reasons OPM suggests that
injured employees be carried on the rolls for the first year), or it may separate the
individual under Part 752 -based on. inability to-perform the duties of the position.
(See answers to questions 3 'and 5.) The agency may not, however, charge the employee
with being absent without leave and thentuse this as the basis for a separation action.
The Mexit ‘Systems Protection Board has ovérturned such actions in:several cases (see

- - ‘Hardin v. Department of the Army, MSPB DKt. No. DA07528210275, October 25, 1983, Stith

120 0.

A.

v. Départment of Housing and Urban Developument, MSPB Dkt No. DCO7528310194, June 18,

/1984, and Crawford v. Veterans Adminietration, MSPB Dkt. No. AT07528211145, August 7,

1984.) '

In what leave status is an employee when attending a médical{, ‘examination ordered or of-
fered by the -agency? : ' o

Whén ‘the agéncy o:dérs or (cbf,fe’rs\'the examination, the agency may place the employee on
excused absence for the tlme spent undergoing the examination. ' When the employee is at-

“tending an exatmination with his or her physician which he or she has requested and paid

for, the employee would ordinarily use sick leave just as he or:she would otherwise.

. ‘ Handicapping Conditions Raised by the Employee

13. Qo

A.

)

What should the agency do when an employee alleges prior to any agiency action that a

‘physical or mental handicap is causing performance or conduct problems?:

The agency should request the employee to supply medical documentation concerning the
handicapping condition and its effect on job performance.. This documentation will as-
sist in determining whether the employee is handicapped for the purposes.of .reasonable

dccommodation, i.e., has a physical or mental impairment which substantially limits one

or more of his or her major 1life activities, has a record of such an impairment, or is
regarded -as having such an impairment (§1613.702(a)).  Alcohol and/or drug dependence has

‘also been determined to be a handicapping condition (see question 15). . If the employee

‘18 handicapped, the agency should explore the possibilities of reasonable accommodation,

.and,-1f none are apparent or the agency has attempted accommodation unsuccessfully, it

_may ‘ask the employee to articulate an accommdation(s) for the handicap, for example,
. light duty, special equipment, training, etc. -If the employee requests light duty, the

agency should ask him or her to specify the specific light duty. " If the employee claims

“stress, the agency will wish to have the employee explain which component of the job is.

causing stress. In other words, t:‘he','agency should 'require as much specificity from the

employee as possible to determine whether the type -of acccommodation requested is appro-

priate ‘andfgas‘ible. Medical documentation may help in determining whether a particular
accommodation is feaqible or would conat"itutef an undue hardship to the agency.

If the employee is a "qualified handicapped employee™ (an employee who, with or without
reasonable accommodation can perform the essential duties of the position without endan~
geri the;, health or safety of the .employee or others) and the reguested accommodation

will not impose an undue hardship on.the agency, the. agency should afford the accommoda-
tion prior to considering the initiation of a Part 432 or Part 752 action. (See 29 CFR

§1613.704.) Question 19 provides more information on medical documentation; and ques-

tions 12, 22, and 25 cover agency-ordered and of fered exaninations, including psychlatric
examinations. ' '

Page 5.
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ﬁxﬁs,ﬁqscg*g deciaions in Ziemba v. Nayy, 6 MSPB 638 (1981) and Nealen v. Treasury, MSPB
Pkt. Nes, PHO7528110149COMP, PHO752B110684, Movember 30, 1984, are instructive on the
isgue of reasopable accomwodation, = - : S : ' o

!

‘What should the sgency do if an employes, again prior to any agency action, raises a
elaim of sleohol and/or drug use as a handicapping condition affecting his or her perfer=
gance or gonduct? ' : :

The agency must refer.the employee ta ggunseling. At that time, OPM recommends that

the ageney glve the employee a firm gheige hetween successful rehabilitation and futype
performance-based or disciplinary astien 1f the employee refuses rehabilitation or pggb~ -
lems persist following treatment or rehabilitation., If there is any question as to the -
severity of the conditfon, the sgeney gheuld request medical documentation or other
evidence of the employee's conditign te ascertain whether he or she is handicapped

and should be given an opportunity far rehbabilitative assistance prior to-initiatirg a

performince~based or misconduct actien,

If the employee sccepts the offer of rghabilitative assistance, the agency must allow him
or her an gpportunity to enter the pregram and demonstrate successful rehabilitation
efore ingtituting any action based op gontimuing performance or conduct problems. Fol-
Jewing the rehabilitation program of sther requested accommodation, the agency may pro~
gsed with appropriate disciplinary actisp if problems continue. The agency may also
proceed with action against an employee who fails to attend or drops out of a scheduled
pebabilitation program, e : , e T B S

However, 1f the agency voluntarily and knowingly allows the employee to enter into
her rehabilitation program, it must allow the employee an opportumnity to complete

the program and demonstrate succesgful rehabilitation before instituting any adverse
. ggtion,  (See Rugek v. GSA, 7 MSPB 387, and Hagkins v. FAA, MSPB Dkt. No. DC07528210812,

June 29, 1984, for the agency's obligations in these respects.)

What obiigation is the agency under gnd what can it do when it believes thaﬁ»angal%egeg '
handicapping condition bas no effect on the employee's poor performance or miscomduct?

" If in the agensy's view the employeg's performance of conduct problems are unrelated to

the nature of the handicap, the empleyee is not a handicapped employee for the purpose

. of requiring the -agency to consider whether reasonable accomwodation is possible. That-

ig, the gfnplqygg will not be able to establish a.showing of handicap discrimination Lf
it is determined that the handicapping coadition is not csusally related te the miscon~
duct or performanee being charged, Although thig is a difficult determination in some -
gages, agencies can rely on medical documentation and other related evidence, . In addi-
tien, in some gases it is obvious that handicapping conditions have: little or no bearing

on conduct or performance problems, When sush conditions exist, the ageney is mot obli~
gted fo congider accommodation prier te initiating sction ynder Chapter 43 or Cbapter
gSa' Agancies of course must be ready te defend their actions before §$P5x;ndl®r EEQOC,
The MSBB has issued several decisfons which will be helpful te agencies on this point:
Kiernan vy, Army, 10 MSPB 393 (one-armed eustodian £alls to demonatrate that the ageney
somaitted handieap discriminatios when it removed him for repeated AWOL); Pery v. Justice
MSPB Dke, No, BPO7528310021, July 12, 1984 (employes's drinking problem not tled to gevr
eFal ipstances of off-duty misconduct)) Clemons and Ni ¥, Army, MSPB Dkt. No.
BED7528310089, June 7, 1984 (ewployees' Inebriation no ~

1nebrlatiof related | ¢ \
ahd Miller v, HHS, MSPB Dkt, No. BNO7528210215, September 14, 1984 (paychiatrists' evi-
dence tefied o show that the employee's mental impairment yas causally related to her
mumeroys scts of iasubordination, miseonduct, snd other unacceptable behavier).

ies charged);

fedical pondition s

What should the agemey do if it believes that there is e medical problem which is eontri~
puting te an employee's performance ov eenduct problems and the employse does not ackngwr
ledge it, provide medical documentation, o refuses fo fake a medical examinatien

¢rdered or offered by the egengy? - ’ , o o

\./,
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The agency should make whatever managemett decision it would have‘made:ifithéte'wnzé no

suspected medical problems, e.g., performance or conduct counseling or action proposal.
While detailed medical information might permit a more comprehensive decision process,

4t 1s only & tool and not tecessary in order to proceed with an otherwise appropriate

mnnaginnnc actions If the employee wishes to claim a benefit or special treatment such
a8 accommodation, leave approval, light duty, being granted a dew or extended opportun-—
4ty to demonstrate acceptable performance, etc.; the burden:-is on him or her to provide
acceptable medical documentation or accept the agency's offer of an examination. If the
employee refuses & properly authorized agency-ordered examination (see gquestion 21), the

‘agency may take appropriste disciplinary action based on the refusal of a proper order.

The agency ‘should, however, be .aware of its obligation to refer to counseling an employee
who has ‘a’ performance or conduct problem which the agency reasounably believes may be
caused by an alcohol and/or drug problem before initiating any action based on the per-—
formance or conduct problem. ~(See Ruzek v. GSA, 7:MSPB 307, on this obligation.)

I1. MEDICAL ISSUES ARISING AFTER ACTTON IS PROPOSED OR TAKEN

17, Q.

A .

‘What ‘are dgenéies’requiredfto doif ‘the employee waits until receiving'a'proposai'to take
action under Part 432 or Part 752 to 'raise ‘a medical or handicapping comdition? :

Both Part 432 and Part 752 allow an employee to submit medical documentation as part of

. an angwer to a proposed ‘action, ‘and the.agency must consider it in making 1its decision on

18. Q.

A.

the proposed action. If authorized under §339.301, the agency may order an examination
to ‘supplement the documentation, or offer an examination otherwise, but neither of these
are required. If the employee is unable to obtain the necessary documentation in the
time for an-answer, the agency may allow an extension of the time for an answer or even
au extension of the notice period itself. (See questions 21, 22, and 24 on agency-
ordered and offered examinations, including psychiatric examinations.) - If the employee
has five years of service, the agency must provide information on disability retirement.
Note: an employee's application for disability retirement does not delay. a proposed

A recent decision by MSPB, Noe v. U.S.P.S, MSPB Dkt. No. SF07528411002,~June 17, 1985, .
emphasizes the requirement that agencies consider a claim of the handicapping condition
of alcoholism or drug dependence raised in the employee's answer. This requirement does
not: mean that agencies must unquestioningly accept the employee's claim of alcoholism

~or drug dependence. 1f an agency has auy reason to believe that the employee's claim

may be & pretext to delay the agency's aécioh, 1t~hay,te§ugst nédicil doéunehtétion*to ‘

show the presence of alcohol or drug dependence.. If none is forthcoming; the agency

may then conclude that there is no medical evidence of a true alcohol or drug dependence
aund proceed with its action. If medical documentation does show such a dependence, the
agency may conclude that the employee 1s handicapped. . It must then deterhine whether it
can accommodate the handicapping condition. Because of safety consideratious or because -

~of the criminal nature of the enployee's”nisconduct;(e.g.;{dgﬁget to:other employees,

theft or embezzlement, etc.), the agency may not be able to provide any accommodation.
In any case, however, the agency may not ignore the issue once the employee has raised
it, and it must refer the employee for counseling.  In many instances, the agency will

have to ‘delay action pending ‘the outcome of the employee's attempts to rehabilitate.

Questiou 14 also deals with employees who raise alcohol and/or drug use problems as
‘handicapping conditions. ' . . .

What are an agency's obligatfons when it separates an empioyee because of a éompenéable
on=the-job injury?

Section 353,106 requires the agency to notify the employee who is séparated because of
compensable ‘injury on the job of the rights, obligations, and benefits relating to his or
her -Government employment, including restoration rights. MSPB has held in Buff v. USPS

9 MSPB 828, that failure to notify an employee of these rights is sufficient grounds to'
waive any applicable time limite to apply for restoration, However, the Board has held
in Richards v. Navy, MSPB Dkt No. SF07528410052, October 30, ‘1984, that regtoration

rights would not apply if the employee is removed for excessive absences not substan-
tially related to the compensable injury. '

Page 7.
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111,

OBTAINING MEDICAL INFORHATION

Hedicel Documentation o : - ‘ = : . : . ‘

19. Q.

A

“The definition of medical documentation in 5339 102 lists:iten items of information which
could be necessary and relevant for the agency review if the ‘employee has ralsed a medi-
cal coudition in connection with a: performance or conduct problem.: Agencies have.the au-
\thority to request this fnformation when an employee raises a medical condition inm con-
nection with a performance or c¢énduct problem. Should the agency always: ask for-all ten

'pieces of information? S v : :

No. This should be a. very obvious answer,. but agencies have cited situations wherezover-

' eager supervisors have not exercised discretion in their requests. The agency should

20. Q.

A.

alvays tailor its requests for: medical documentation to. the specific need in a particu-
lar case.  The content of medical documentation was: ‘defined to provide authority to seek
the type of information which night be relevant. Usually, however, the agency would: need
the full range of information if the employee raises a medical condition after it has
initiated an opportunity period 6r proposed an action under Part 432 or Part 752," Under
thege circumstances,  the agency will likely have the medical information reviewed by
another physician. aud of .course it will be subject to review if the employee grieves

or sppeals a subsequent action.

‘Does medical documentation supplied by an employee have to .come from a physician?
The only tequirement for medical information from a physician is for documentation for

the purposes of disability retirement determinations. Otherwise, documentation from
chiropractor, psychologist, or other licensed practitioner is acceptable. :

,Ordering end Offering;Examinations

21 Q.

As

Page

Authority to order exsminstions

When may the agency order an examination to obtain enough medical inforution on which .
to bage its decision? B LR : , ,

The  new regulstions in 3339 301(;) through (c) have. sharply limited the circunstsnces
under which an agency may order the employee to take a medical examination. The .author-
ity to order an examination is not the authority to force an employee to see a physician
against his or her will, but rather the authority. to take appropriate disciplinary ac- -

“gloa 4f the employee refuses such an order., Under “the following circumstances, the
egency may order an examination. but of course is oot required to do so:

a. When the individual ‘occupies a position which has physical/medical standatds or re-
’ quirements for selection or retention or which 1s part of an established program of
medical ‘surveillance related to occupqtional or’ environmental exposure or demand.
(8339.301(a)) Chapter 339, soon to be issued will explain the meaning ‘of thesge
terms. : ; ; i
“b. -When the agency needs to. determine whether claimsnts for workers' compensation may
~ “be &ble to perform duties of eveilabie‘jobs within the agency. (Note that this is
not ‘to be used to challenge the eligibility of claimants to receive workers’ compen-
~gation. That ie the respousibility. of the Department of Labor, ‘which administers
the progrsn.) (5339 301(b))

¢.. When the agency needs to determine the qualifications of employees sepersted‘from
their competitive level during a reduction—in-force when the job for which the
employees have assignmeut tights contain diffetent ‘and more rigorous physical re-
equirements. (!339.103(c))

(»
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iuthorityvtofofferaexeminetions

22- Q.'TWhat does the agency do if it cannot order,anvpfamination to obtain medical information’

A. The egency may offer an examination (5339.301(d)) to supplement medical documentation
ﬂsupplied by ‘the employee or if. the employee is unable to ‘obtain documentation. The
1agency may not take disciplinary action based on the employee 8 refusal to go to the
”examination. ¥ e

23, Q, 1If the intent of the tegulatione {8 to pla' ”responsibility on the emplnyee for ghowing
that. a medical condition exists which 18 adversely aﬂfecting some aspect of his or her
"performance or conduct, why would an ageucy ever wish to’ offer an examinatiou to an;
employee?

A. There are several reasons, includingi c

a, An agency's genuine concern for an employee whose performance or conduct 1ig deterio-
rating for what the agency believes are medical reasons, and the employee 1s unable
to obtain sufficient medical documentation for management to reach an appropriate
deciston. . OPM does not recommend offering medical examinations to all problem

,yemployees. P

b. A demonstration of enfeffort byfthE“egency to'provide'reeaonable'accommodation;

¢, ‘The agency 's desire to ‘obtain more information before making a management decision
‘ ,nhen there is confusion concerning information provided by the employee '8 phyeicinn.

Paychintric examinatione

24, Q. ‘Arethere- si'uatione pending at action when ‘the agency may order an employee to take a
: “peychiiatric examination before 1t first - evaluates the results of ‘a general medical exami-
‘nation? ﬂhat ‘about offering a psychiatric examination to the employee’ R R

A, Under the new: regulations (5339 302(e)), the agency may only order (or offer) a_ psychia-

Sotric examination 1f the record clearly shows:that &' psychiatric examination is warranted
“for wmedical reasons; i.e., that psychiatric symptoms were present and a physician believes
- ‘they are not 'caused by organic conditions but require psychiatric evaluation. 'The agency
only has the authority to order a psychiatric-examination if 1t has’'the authority to order

a general medical examination under 5339 301(a) through (c) This reguletory provision

was designed: ia response to ‘many concerns about the inappropriate use of agency—ordered
psychiatric examinations ‘as harassment or in lieu of appropriate disciplinary actioua

Getting and Paying for a Physician X

25. Q.- Who selects the physician for an examination to obtain medical documentatii. , Jhe
employee or the agency? "Who pays for the examination’ e :

A Under Part 339, if the agency orders or. offers the examination, the agency aelects tne
‘ physician, either its own, one from the Public Health Service, or one obtaized on a
. coutract-basis and pays for the cost of the examination. Otherwise, the emplcyse
aelects the physician and pays for the services.

In selecting a physician, the agency may choose to select a physician suggésted by «ne

- -employee, although that is not the usual procedure. ' The past practice of the ageuc:
selecting from a list ‘of physicians provided by the employee isno longer necessary
However, ' if ‘the agency does order or offer an examination, and selects the ohysicia\
it must notify the employee of his or her tight to submit additional medical dsfcmma: .o
from whatever source, which the agency must consider. This procedure give:, th-emp. : -«
ample ‘opportunity to havé input in the decision, while providing enough auihor. v for

. the agency to obtain the information it needs to reach'a decision. The eaplryer is
responsible for the cost of providing such additional informatiou. &
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vATY dﬁg&n&ng an hé cﬂrcum tanx: : de ‘ r(t, not( a ‘medical onie.
rﬂfndber the Privacy Act, medical om 3 smbmitted to a:g ¢y for purposes “of an
&npkoyﬂbwt~tekatgd decision is an qmg&eymﬁ zecesdﬁ under th - Goverament ~wide systemaef
records which covérs other employee mmé& Tike the Official Persomnel File. As ‘such,

1 abl 3 £ @fficial who_has a need to know the 1nfow
;o AE the same time, ay official who bas ae~"
h-n:ain t:he con»fidentiality of that informﬁim*

eess. ‘to such imiamt ‘is req;wtred te

' A MMILITY RETTREMENT

~filed A 1‘{ tion
E@@@%x@svfi}eé Application

Zi. G. boes the empl

ee! '8 applic&tion for d@ﬁaa:b;ﬁlity retitemem: stop or delay a temoval action
under Pa:r:e : . :

ar Part 752"

Mo, 1t does vot. The new regula:iqwq ti&&f 501(4)) ‘clearly stite that an engloyee & £il~
tﬁg for d*ismbﬂi;ty retirement does uot preclude or delay another persorme). action,
The ord case law an thts subjeet na lﬁmser appliet.,

. & , i an eﬁpﬁoy« applied for d:tnbui mziremen& etther befqre ot after a reuoval, does
' éancellstion of the removal (etth&v the famet employing agency or another Appropri«
dte authority, e€.g., MSPB or a coutt) cawcel the application for disability tetirenen:?

‘A".;. No, 1t does aot. ¥f the application for disability retirement: has been approved by oM, "

_the agency should take action to separste ‘the employee for disability consfstent with =

_the instructions in FPM Letter 831-78& (Attachment E, 510-10(c)(1))- Since a. disability
fimling by OPM is sufficient cause to deny back pay uoder 5. U.5.C. §5596(b), because '
the employee was not "ready, williusg, aud able” to work in his or her position, unless ’ -
the employee has unused sick ledve,: the d’risrability retirement daté should he the first Co
businesd day fallewing the receipt of the approval of the retirement. - If the: application
far dimbﬂicy teétirement has not yet been decided, or has been denied, the agency must

,restote the emplayee to its rolls. Entitlgment to back pay.in. this case is contingent on

LEhe agem;y's determination as to whetheér the empiqgee was "ready; williag, and able” to-

- perform in his of her position, The evidence submitted in support of the éisability
tétirement application may be used in making this QV&lﬂ&tiﬂnm

39, . May an Mlay@e whose remvfd was camseued withdraw hia or: her &ppltcatzan th disa~-
Bility retiresent?

A If the applicaticd has not yet been approved by OPM, then t:he employee may withdraw fe,
1f it has beea approved, however, sud the euplqy&e has five years -of servi ce, he or she .
may pot withdraw it. o s :

Agen!l:y-filed Application

30. ¢ mm if the ageacy ‘believes that a rewaval aetim is maesaary but. the emplevee has mare
than five years ‘of service and appears té be auffering from.a physiecal or mental condi-
t1dn? Doder what efrcumstances dées the ageucy have to file an applieatiea fer di sahilicy
retiremett on the enployee's behalf befare prapqaing action? '

A, 1 almat all cases, ‘the employee 18 solely taw(msible mt filing an suy za,atiea For
disability retitement. The new ‘regulatiens (§831.1203) set five. very speei
gions’ a1l of which dust be met befora the qgmw wuSt or. m ﬁile on-gnie

iehalf: . ; :

e

d: The agency has 1séuéd d ‘:deci‘sim‘i r‘,t'a f"mmvé :tfhe,:‘emplﬂy@el;?‘

(
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B 'Medicll documentation causes the agency to conclude that the medical condition has

"+ caused the deficiency im attendance, performance, or conduct on which the decision to
remove was based. Note that under the new regulations an agency's lay evidence is
no longer sufficient. There must be medical documentation from a Ehzsician (not a’
chiropractor, psychologist, or other practitioner)

c. ‘The employee is institutionalized, or based on the agency's review of medical and
other information, the agency judges that the employee is 1ncapab1e of filing on his
or her own behalf, not merely unwilling to file.

d. The employee has no*guardian or peréoﬁal representativg such as a lawyer; and

e. There is no {nmediate family member (spouse, parent, or adult child) who 18 willing
to file on the employee's behalf. .

The circumstancea under which the agency has the authority or the responsibility to file
an application on the enployee'l ‘behalf have been specified and limited only to those
above because OPM believes that an employee should ordinarily be considered capable of
naking a decision on whether to file, even when this decision is not the one that agen-
‘cy officials might make., FPurthermore, OPM nay not allow a ‘disability retirement unless
there 1s a demonstrated “service deficiency” which is caused by a medically documeunted

medical condition. These are changes in policy which will undoubtedly be reflected in
new case law, e ‘

4
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Portlons of Tltle 5 and Tltle 29 of the Code of

Federal Regulatlons,g

8 353.106 Notmcetlon of rlchu lnd ablip- :

~ tions.

An agency shall notlfy an: employee i
who is separsated; furloughed, or given -

- Jeave ‘of -absence because of ‘military

duty or injury, of his rights, obliga- .

- -tions, and benefits relating to-his Gov- -« -

i emment employment. s

] 482 208 'l‘lmlnz of actions.

(a) At any time. Pursuant to the re-
" quirements of this subpart, an émploy-

ee may be reduced ‘in grade or re:

- moved -at -any- time during the per-

formance appraisal cycle that the em-

" _ployee's performance ‘in one or more - ..
critical elements of the job beeomes oL

unacceptable;

(b) Reasonable time. The mncy
shall . identify for the employee the
wcritiopl ¢lement(s) for which perform-
ance isJinacceptable and give the em-
ployee a. reasonable time to demon-

- -strate sicceptable performance before .
proposing a reduction in grade or re-

moval under this part. .
(c) . One-year limitation. 5 U.S.C.

4308(cX2) places & one year time re-. .
atriction on the use of instances of un-

eoceptable pemmnance by an employ- :

®%(@ Deciston. 5 US.C. 4303(cX1) pro-

vides that the decision.on the pro-
posed: action must be made within 30
days after the date of expiration of
the notice peﬂod.

L ] Ci!o 408 Sﬁmﬂlh’g evidence.
-An agency may grant sick lea.ve only
when supported by evidence adminis-

tratively acceptable. Regardiess of the:
duration of - the absence, #n .agency.

may consider an employee’s certifica-

. “tion as to the reason for-his absence as

.. evidence administratively acceptable.

. Howeyeér, for an ahbéence in excess of 3

* “'wotlkdays, or for u lésser:period when

. . deterniined necessary: by a.n q.;ency.
-:-’the agahty may alsc req s

certitiéste, “or other wdmlnistﬂtively
acceptaBle evidence as to the reason

for the absence,

29 CFR i

 $1613702 Definitions.

(a) “Handlcapped person” is defined

' Ior this subpart as‘one who: (1) Has a

physical or mental impalrment which

‘gubstantially limits one or more of

such person’s major life actlvmes. (¢3)

“has 8 tecord of such an impairment, or
D 1s regarded as havlng such an im-
. pa.irment. :

§ 1513"101 'R'e'a'mna'blc accommodation.
(ay An agency shall make reasonable -
a,ccommodauon to the known physical

* or mental limitations of a qualified

" handicapped applicant or employee

unless ‘the agency can demonstrate
that the ‘accommodation would impose
an undue hardship on the operatlon of
“its program. = - .
(bY'Reasonable accommodation may

“include; but shall not be limited to: (1)
. Making facilities readily accessible to
" "and usable by handicapped persons,

. and {2) job restructuring, part-time or

.modified work schedules, acquisition
or modification. of equipment or de-
vices, appropriate adjustment or modi-
fication of examinations, the provision
of readers and. interpreters. and other
-simflar actions. =

(¢) In determining pprsuant to pars-
-graph (a) of this section whether an
accommodatlon ‘would  -impose an
_undue hnrdshipon the operation of
‘the agency in question, factors to be
considered include: (1) The overall size
of the agency's program with respect

.- to. the-number of employees, number. .

and: type. of facilities “and size of
budget; (2) the type of agency oper-
~ation; including the composluon and
structure of the agency’s work force;
-and (3) the nature and the cost of the
accommodation.

[
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. workers, or th

YFéQEral Perségnely%a ugl_(FPM) ~ Chapter 751

1-8. ENFORCED LEAVE
!llw situstions. Emnm% i

: gm. ‘involving: the need to get the

the premises immediately, sometimey de-
valop belore sny sort of disciplinary sction haa
hgm initinted or even decided upon‘%lp
gencies have to cope  with these non-
tions is described in 38 Comp.
X decision dealt with, first, the
gkcum ness under- which an sgency mpy
I’W o Qmpioyee who is ready and 73
perform his duties to sbsent himself lm;gag the
sgen be!iom his presence eithar bwum
s emergency or is otherwise highly undesirable;
and, ‘serond, what: the: employu'. leayr and

o absence imposed by the
;m the Comptroller General !g!

1) Tn. an emergency situation epagmuﬁng

or 10 the dl-bﬁinc of the employes, his

the public in which the agency bu

not had an- pppertunity to appraise the m;w
tion and decide whether to initiste gus
gr remaval. action, :.ho agency has full suthgrity
p employee to absent himself from
gm %:dc these circumstanees, there is no
asis ‘for relieving the amployeo trom duty
¢xcept by charging the sbeence to appropriste
conventionsl leave, - .

) 4 period of enforcad pave et bagen on

8 e sy 0 e cminnd et

employes prosents himsslf for dyty

o ! i

sfter the bmmediate em«goncy bas been re-
lisved pnd the agency determines thet be ip
road; able to perform duty, s continustion
of 2d leave constifutes & suspansion
spd Do effected in gocordsnce with the

QS pm 752, if spplicabl. Kow&w.
ayed may be placed in s nonduty

stafny wi iL'mi without eh.“uzﬁz{h Jeave
OF MUSs ” neceasary to -
5”5!;!& { lnt mcluim is the ou!!mﬁtg
“axsand vy d ofnun@;tammﬁ n&g'
_ Mam Setion it being effectad

g{w‘” should be during sny such m m

@) During investigations of employess for
wrong-doing when it is in the intarest of the
Government to have the employes off the job

mhmmnry to s determination to suspend or -
remove, it is not proper to place the omplnyn,

/in an enforced leave status. Instesd, the em-

_ployee may be relieved from duty and continued

in a pay status without charge to Jeave for such

time, not to exceed five days, as is necessary to

effect his suspension.

b. Disciplinary situations. In..a_ personals
dmxpl\mry-type smx;t;on, the plmnz of ap

employee onleave without his consent conati- :

tutes » suspension. An agency must obeerve the
appropriate procedures of part 752 when using

enforced leave as's disciplinary action, as part -
of o disciplinary sction, or as a prelude to »
possible dm:sp’hmry action, such as pending

mvmlgptlon or. lnq!ury ;
¢. Nondisciplinary; nonemergency dtutdmn

Ins nondl;clphnary situstion, when the em-'
- ployee is not’ re-dy, willing; snd sble to work;”

hmgbplmdon sanual or sick leave orin s

nonduty ponpay status, as the cipcumstances =

and the status of his leave account require, and
&uwﬁmwmmtbomdmdnmsponﬂm

For example, an employoo who reported to work _ )
withoyt hissefety equipment would not be rndy :

to work: Hegould h&Mm annusl lesve of
m‘mpdnty nonpay status until he ‘reported

a3 the enforced

mmmit wonld mtbgmﬁdm#sm
pnnon-

to orkmﬁmumw squipment. Ay
M sbeency wee Mpbihng

(»
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Appendix 3

Portions of Title 5 of the United States Code (5USC)

§ 4302. ESTABLISHMENT OF
PERFORMANCE APPRAISAL SYSTEMS

(a) Each agency shall develop one or more perform-

ance appraisal systems which— L
(1) provide for periodic appraisals of. job perform-
ance of employees; -

(2) encourage employee participation in establishing
performance standards; and

(3) use the results of performance appraisals as a
basis for training, rewarding, reassigning, promoting,
reducing in grade, retaining, and removing employees;

(b) Under regulations which the Office of Personne!
‘Management ‘shall prescribe, each performance ap-
praisal system shall provide for—

(1) establishing performance standards which will,
to the maximum extent feasible, permit the accurate
evaluation of job performance on the basis of objective
criteria (which may include the extent of courtesy dem-
onstrated to the public) related to the job in question
for each employee or position under the system;

(2) as soon as practicable, but not later than October
1, 1981, with respect to initial appraisal periods, and
thereafler at the beginning of each following appraisal
period, communicating to each employee the perform-
ance standards and the critical ¢lements of the em-
ployee’s position; ‘
< (3) evaluating each employee during the appraisal

- period on such standards;

(4) recognizing and rewarding employees whose

performance so warrants;
~ (5) assisting employees in improving unacceptable
performance; and

(6). reassigning, reducing in grade, or removing em- -

ployees who continue to have unacceptable perform-
ance. but:only after an opportunity to demonstrate
acceptable performance.

§ 5596. Back pay due to unjustified personnel action

(a) For the urpot:e of this section, “agency” means—
(1) an Executive agency, . B
(2) the Administ;a&ve Office of the United States Courts;
(3) the Library of Congress; ‘
(4) the Government Printing Office; and =
(5) the government of the District of Columbia.

(®X1) An employee of an agency who, on the basis of a timely
appeal oran a«fmmistrative determination (including a decision re-
lating to an unfair labor practice or a grievance) is found by appro-
riate authority under applicable law, rule, regulation, or collective
rgaining agreement, to have been affected by an unjustified or
unwarranted personnel action which has resulted in the withdraw-
al or reduction of all or part of the pay, allowances, or differentials
of the employee— : .

(A) is entitled, on correction of the personnel action, to re-
ceive for the period for which the personnel action was in
effect— :

(i) an amount equal to all or _ang part of the pay, allow-
ances, or differentials, as applicable which the employee
normally would have earned or received during the period
if the personnel action had not occurred, less any amounts
earned by the employee through other employment during
that period; and .

(i) reasonable attorney. fees related to the personnel
action lwlgn;::h, with respect to any decision relaténg wpan
unfair labor practice or a grievance pi under a pro-
cedure negot‘i)ated in accordance with chapter 71 of this
title, or under chapter 11 of title I of the Foreign Service
Act of 1980, shall be awarded in accordance with standards
established under section 7701(g) of this title; and

(B) for all purposes, is deemed to have: performed service for
the agency du’rinf that period, except that— . o

(i) annual leave restored under this paragl_-aph whu_:h is

in excess. of the maximum leave accumulation permitted

by law shall be credited to a separate leave account for the

employee and shall be available for use by the employee

. within the time limits prescribed gy regulations of the
Office of Personnel Management, an:

(ii) annual Jeave credited under clause (i) of this subrm-

- graph but unused and still- available to-the employee

under regulations prescribed by the Office shall be includ-

ed in the lump-sum payment under section 5551 or 5552(1)

of this title but may not be retained to the credit of the
employee under section 5552(2) of this title.

(2) This subsection does not apply to any reclassification action’
nor authorize the setting aside of an otherwise proper promotion
by a selecting official from a group of properly ranked and certified
candidates. i

(3) For the purpose of this subsection, “grievance” and “collective
bargaining agreement” have the meanings set forth in section 7103
of this title and (with respect to members of the Foreign Service) in
sections 1101 and 1002 of the Foreign Service Act of 1980, “unfair:
labor practice” means an unfair. labor practice described in section
7116 of this title and (with respect to members of the Foreign Serv-
ice) in section 1015 of the Foreign Service Act of 1980, and “person-
nel action” includes the omission or-failure to take an action or
confer a benefit. - )

(¢) The Office: of Personnel Management shall prescribe regula-
tions to carry out this section. However, the regulations are not ap-
plicable to the Tennessee Valley Authority and its employees.
(Added Pub. L. 90-83, §1(34XC), Sept.. 11, 1967, 81 Stat. 203, and
amended Pub. L. 94-172, § 1(a), Dec. 23, 1975, 89 Stat. 1025; Pub. L.
95-454, title VII, § 702, Oct. 13, 1978, 92 Stat. 1216; Pub. L. 96-54,

" § 2ax14), Aug. 14, 1979, 93 Stat. 382; Pub. L. 96-465, title II, § 2306,

Oct. 17,1980, 94 Stat. 2165.)
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