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Ihil is in reply to yonr letter of Jannary 26 eupplemantcd
by your letter of Janunary 31, asking for our opinion on "
‘whather an aircraft can be registered in the name of.
‘National Airlines (National) under eireunatances whloh:
1n pertinent part, we nndoratand to be as fOllOVBwf

Tha aircraft e pnrchased from a domastic mannfacturer by~
Canadian-Pacific Limited (CP), & Canadian corporation; CPB-. /-
assigns. its purchase contract to Japanese interests (Hitaui)_
end takes back a lease wlth purchase option which (we amsume -
- for preaent purposes) constitutes a conditional sale to CP.-
CP assigns to Natlional, not the contract of conditional

sale but only some of its rights thereunder, namely, an =
"indsfeasible right of user® (IRU) for about one year. In
the terminology of your letbter, such an IRU is "an ownership
interest . . . greatar than mere possession,” but "equitable
_ownership" remains in CP, a "tecbnical title interest™ ... .. .
remainas in CP, yet "equitable title” would be in National.
National would recelve s right to possession and use with-
safeguards against CP's exerolsing an arbitrary and capri-
ciona doninion qver the aircrafts Hational's right is: fto
sxerclae its totally independent - judgmant with respect to-
~all decimiona involving the aircraft,” yet "subject: to:tern;~
protacting any reverslonary interest in the grantor.® :With
respect .to lease:and IRU, it appears from the FCC decision
in Yatter of American Telﬂghone & Tolegraph Co., 48 FCC Zd
965 (1974), which you cited, that "the major difference -
between the two forma. of acquisition is the paymeni made"




for the property acquired (para. 43, p. 980), azaquisition
by IRU being "on an investment basia"™ (para. 41, p. 979).
The IRU here involved would be for a fixed term, like a
lease, at the end of which thes interest would mevert to
CP and Hatlional would receive back its investment, lesas.
- . depresiation, = = : -

P
R SR

The question is whether Hational's rights under an IRU -
granted by CP amount to "ownership” for purposes of ses. 501
of the Federal Aviation Act. Ve must answer that question
in the negative for the reasons that an IRBU, even if granted
by the title owner, does not create a beneficlal ownership S
interest in the property that can bs regarded as "owaership® . . -
under sec. 501, and that in thls case the beneficial ' 2
equitable interest of CP in the airecraft cannot be split

" betwesn 1t and Bational. _ .

For see. 501 purposesa there 1s only one "owner? (allowing,
of course, for co-owners) of an aircraft, and omnly he is
entitled to registration. Ownershilp under sec. 501, not
defined in the Act, has always besn construed az legal title
to the aircrafi, exceapt that since 0!'Connor -~ Registration
of Airgraft, 1 C.A.A. 5 (1939) the conditional vendee of

an ailrcraft bas been recognized as the "equitable or
beneficial owner” thoreof and eniltled to registration
instead of the holder of the legal title "for the purpess

of security only."” Otherwiass, where logal title is split
from the benaficial interest (guardlans, executors, trustees),
the holder of the legal title is entitled to reglstration.

The assignee of the vendee's full rightas under a conditional
sale agreement beecomes himself the conditional vendee -
(whether or not the vendor releases the original vendee
from liability) and thus is entitled to registration, :

" (Pederal Aviation Regulation Part 47, ssa. 47.5(e)). CP ,
appears to be such an owner and 1f Natlonal, a Unlted States
cltizen, were the assignee of CP's conditional sale contract
ap a whole it would, by all appearances, be erntitled to
roglatration of the aircraft. Eut your proposal lnvolves
an asslignment to National of only some of CP's rights under




the conditional sale agreement with Mitsul; CP's equitable
interest, already a second tier undexr the legal titla, 4is oy
again to be 3plit. I am of the opinion that under the Aot -

the Federal Aviation Adainistration cannot register an
aircraft in ths name of one who neither has legal title
nor all the rizhtn of a oonditionnl vandeo. :

We havs no difticulty nndoratanding that if the grantoo of
an IRU pays the "capital cost" of the property, which he
gots baok (less depreeciation) upon termination of the IRU,
the IRU ia a temporary investment in the property and
therefore, from an sconomic point of view, in some respecta
analogous to ownership. An undersea cable, even 1f it 1is
regarded as personal property, 1s sul generils and you have
not clted us to instancea of recognition of IRUs in mobile
personal property. In any event, we cannot hold that this
ownerahip conoept qualifies nnder sec. 501.

You refer to the analogy of life estatas which are froeholds ,
yet subjeet to the rights of the remainderman. If the law
of a State recognizes life estates in an aireraft, we might
kave to rogister it in the name of the 1l1fe tenant as "owner,”
but the closest amalogy in traditional real property law to:
an IRU seems an estate for yesars, alwaya callad a leasshold
and never deemed a freehold. Similarly, sse. 503 of the

Federal Aviation Act treats leasss as affecting an intarest
in an aircraft, not as conferring titls or ownerskhip on thol :
- leasea. ces

Our conclusion thus is that we cannot register the airecraft -
in the name of National under the legzal set-up proposed by =
you. But nothing we have said implies that we find thew
transaetlion as such inconsistent with the public 1nteraat,
and we are ready %o consider other proposals that might -

conform to the present law on registratien of airaraft.

Sincerely,

Clark H., Onstad e
Chief Counsel T

'*‘#"‘.
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“John T. Stewart, Jr. °
Assistant Chief Counsel
Federal Aviation Administration
800 Independence Avenue, S.W.
Washington, D.C. 20591

Dear Mr. Stewart:

We appreciate your prompt and careful attention to our
letter regquest, dated January ?6, 191,, on behalf of National
Airlines to Mr. Onstad for an oplplo that an Indefeasible
Right of User (IRU) in an aircraft is an ownership interest
registrable under the Federal Aviation Act.

As stated in our earlier letter, a favorable opinion on
this matter is critical to Waticnzl to obtain the use cf
aircraft to ms=et pressing service reguirements. Recently,
National has made an extensive glckal search and has not
found any alternative source for 1*cra£t. The IRU from CP
Limited, then, is a unlquc oppcrtunity,

Before ansvering in detail the cuestions posed by Mr.
Krassa to Mr. Bailey of our office, it i§ important to note
that the word "'‘own' is a generic term, varying in its
significance according to its use and designating a great
variety of interests in property." 73 C.J.S. Propert
§ 13(a) (17) (1951). Thus, the concept of ownership embodied
in § 501 of the Federal Aviation Act is quite broad and
general, and any doubt about the meaning of the concept
should be resolved by generous and imaginative consideration =
of how the public irterest goals of the Act may be accom- o
plished. See id.; U.S. National Banx v. Lake Superior
Terminal R.R. R., ~170 Wis. 539, 174 N.W. 923.

As shown in our earlier letter, the public interest
will clearly be served by registration of an IRU ownership
interest, Any restrictive interpretation of the Act would
merely have the effect «F denying aircraft to American
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carriers by creating an artificial barrier to the free
market and, hence, inflating the price of the restricted-
number of aircraft which are available to U.S. carriers.

We hope the folloﬁing answers to your questions will
be helpful in further clarifying the IRU concept.

-~ Q.l. If an indefeasible right of user
could be written into a lease, how
does the IRU concept create "owner—
ship?"

+ Al " The concepts of lease and IRU are simply
inconsistent, and it would not be possible to write an
indefeasible right of user into a lease. An indefeasible
right of user ctonveys an ownership interest. Thus any
purported "lease" which contained an effective grant of IRU
as proposed by National would transfer ownership and would
not be a lease at all. It is true that under some statutorv
schemes even a lease conveys an "ownership® interest. ' Sse
generally, 49 Am.Jur.2d Landlord and Tenant § 3 (1970)
("'owner' as including tenant®). “hus, for example, the
FARs recognize that writing an option to purchase into a
lease can create an ownership interest. BHowever, a lease,

.by its essential nature, implies a term, rental payments,

" and a reversion to the owner. Id. § 1. The grant of an
IRU, by contrast, is a saie at a Ce’t?lﬂ price of an inter-
est which does not Tiecessarily imply a term and a reversion
and, therefore, transfers a greater interest in the res, ab
initio. W%When an IRU agreement contains provisions setting a
term and. return of the interest to the grantor, as National
proposes, these are contractual provisions to convey the
interest back, and do not arise out cf the nature of the IRU
itself. Hence, ownership lies with the holder of the IRU
until the conveyance of the interest at the specified future

ooy

date.
0.2. How can the right of disposition
be reconciled with the right of
the-remainderman’
A.2. The holder of the IRU who is under a con-

tractual obllgatlon to sell back his interest at a future
date would be liable for damages if he made any dispositicn
which would not permit him to .perform his obligation to sell.




. . John T. Stewart, Jr.

J 31, 1979 | .
Page Thres KIRKLAND &.ELLIS

Under present FAA practice, any owner of a registered air-
craft may contract to sell the aircraft at a future date and
retain possession and use of the aircraft. It is undisputed
that the aircraft would remain eligible for registration in
the name of the seller until the sale is-consummated, regard-
less of any ancillary provisions in the contract to sell
designed to protect the buyer's future interest.

- -

Q.3. Normally, co-owners are joint
venturers sharing in the loss or
gain of the property. How can

~ these concepts be sguared with
the IRU concept?

A. 3. ~ The IRU interest is not ownership in common,
whereby each co-owner has the right to partition the prop-
erty and.receive a share of the proceeds from a judicial
sale. 1Instead, the holder of the IRU has rights which are
indefeasible by those with other interests in the property.
In some IRU agreements, sharing of loss or gain in the
property is expressly established by payments for the IRU
based on ‘cost or assessed value at the time of sale. In the
transaction contemplated by National, where National will
hold the IRU for only one year, it is expected that the
anticipated risks of profit or loss will be considered by
the parties, and will be fully reflected in the initial
agreement providing for pidyment by National.

Q.4. Do we know of any decision squarely
holding that an IRU is a =apital
asset?
A.4, The concept of the IRU as a capital asset has ™

not been a controversial one in the telecommunications
industry, and we are not aware of the issue ever having been
litigated in court or before the FCC. Accordingly, we do
‘not know of any formal decision on this point. The recog-
nition of the IRU as a capital asset by the FCC is clearly
implied in the CANTAT-II decision, 48 F.C.C.2d4 965 (1974),
referred to on page five of our January 26, 1979 letter. In
paragraph 41, for example, the FCC speaks of "circuits
acquired on an investment basis, such as by IRU." Moreover,
the price for IRU's is routinely accounted for on a carrier's
books as capital, subject to depreciation and allowed a
return on investment. Maintenance charges on the equipment
granted by IRU, which are usually included in IRU agree-
ments, are expensed. See 48 F.C.C.24 Y43.
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Q.5. How can the U.S. recognize an equit-
' ‘ able ownership by National in the

aircraft if the Canadian government

will not part with its recognition .
of equitable ownershlp by CP Limited? :

A.S5. We do not understand the Canadian government

“position to be that CP Limited must retain "ownership"”
within the meaning of § 501 of the Federal Aviation Act.
Our understanding is that CP Limited would face undesirable
Canadian tax consequences if it were to forgo Canadian use
of the aircraft for longer than one year, or if it were to
establish a subsidiary corporation domiciled in the U.S. to
hold an interest in the aircraft.: It is contemplated that
~the IRU agreement between Mational and CP Limited would
grant National® an ownership interest, and pro tanto, CP
Limited would not have such an interest, but only its con-
tractual right to purchase National's IRU interest at a
future date.

Q.6.° Suppose National were to purchase
the aircraft subject to an executory
interest to sell to CP Limited, and
CP Limited protected its interest in
the aircraft by recording its exe,LLory'
contract as an interest in the aixr-
craft with the FAA. Compare this
arrangement with the IRU proposal.

A.6. The hypothetical arrangemént would not be
possible as stated because technical legal title will be
held by Mitsui, and CP's original "ownership" interest will
be one of lease with purchase opticn from Mitsui. Within
the framework of the agreement between CP Limited and
Mitsui, however, the hypothetical arrangement is similar in
some respects to the contemplated IRU arrangement. The i
recording of the IRU agreement would have the simultaneous
effect of recording National's ownership interest and pro- o
tecting CP Limited's future interest in the aircraft. The ot
parties would consider implementing the IRU arrangement by
means of two documents (a grant of the IRU by CP Limited to
National, and a contract by National to convey the interest
back to CP Limited) if this would be a preferable method to
the FAA.
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0.7. ~ How will National treat ownership
. under the IRU arrangement for tax
- purposes? . B
A.7. At present, National plans to treat the IRU

as a capital asset for income tax purposes. Obviously,
however, National would desire to take advantage of the

“most beneficial possible lawful treatment, and this may

depend on business facts and circumstances, as well as IRS
requirements, which have not yet been fully analyzed.
National's ownership interest will require it to bear any
taxes on the aircraft itself, which are levied on the owner.

Q. 8. . Is the IRU agreement consistent

with the merger agreement with
'Pan American?

A.8. "Yes. The merger agreement does not SDec1F1—
cally contemplate an IRU type of arrangerent, and does not
expressly limit or prohibit it. ‘oracover, since the agree-
ment allows National both to purchase aircraft up to $50

million and to lease aircraft for up .to‘'a year, there can be

no doubt that the acquisition of a one-year IRU which, with
-other purchases, is less than $50 million, w111 present no -
difficulty under the merger agreement,

Q.9. Car: the IRU be wiswed as less than
an “ownership" interest in properly,
i.e., is it an inchoate interest
which could be traced? =

A.9. The IRU is clearly an ownership interest
because it is a right to possess, use, and enjoy and ex-
ercise dominion over property to the exclusion of all _
others. See 73 C.J.S. Property § 13 (1951). Specifically,

"ownership™ of a res is aid which organized society, through -

courts as its agents, will-give one 1ndLVLdua1, to the
exclusion of others, to take or keep possession of it.

Brown v. State, 74 Ga. App. 880, 41 S.E.2d 912, 914. The
IRU agreement will give such enforcement rights in the res .
to National. The IRU is not an inchoate interest because it
is a present vested interest. See Wells v. Joseph, 95 So.2d
843 (La. App.).
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Q.10. Please explain the quotation in
FCC's TAT-4 decision which speaks
of carriers obtaining cable.
facilities by "ownership, inde-

 feasible rights of use, lease, or
by other means." 37 F.C.C. at
1157.

A.10. In this context, the FCC is following its
usual terminology, where the word "ownership" is used to
refer specifically to common ownership with a right to
partition and a vote on undersea cable management. The
guotation does not imply that the IRU is not ownership in
the general sense, and the IRU's obtained by carriers under
this FCC decision are treated as capital assets by their
holders. It is also important to note that the quotation
distlngU¢shes the IRU from a lease, which has the inherent
incidents of reversion and rent, with the rent pajments
belng treated by the FCC as current expenses.

Q.11. Does the remainderman in the case

‘ of mobile aircraft need greater
protection than the holder of an
undersea cable? Does this dis-
tinction destreoy the usefulness
of IRUs in_aircraft?

A.1l1l. Cbviously, the holdar of a future executory or
interest in any property will wish to bind the owner having
possession and control o contractual terms to protect the
property; reasonable terms will differ depending on the
nature of the property. The holder of a future interest in
an undersea cable may well require different, not neces-
sarily "greater," protection of his interest. For example,
undersea cables are subject to natural deterioration by
their environment calling for continuous maintenance, and to
surprisingly frequent damage caused by trawling activities
on the continental shelf. Also, the cable circuits can be
damaged by improper signalling. Thus, the holders of future-
interests in both undersea cable and aircraft could reason-
ably require the owner to provide maintenance, repair,
insurance, and careful use to protect the property. It does
not seem that the specific differences in how these pro- '
tective measures will be implemented in any way destroys the
IRU as a method of transferring ownership rights in an
aircraft which should come within the meaning of § 501 of

the Federal Aviation Act, any more than do the protective
measures comnmonly includsd in Yot soantinn acvearanbn

s




John T. Stewart, Jr.
- January 31, 1979
. Page Seven KIRKLAND & ELLIS

It would be true, however, that the ownership
interest conveyed by an IRU is more substantial, because
indefeasible, than the interest granted by a mere lease.
Consequently, we would not anticipate that IRUs would be‘
granted to irresponsible parties, but that this type of
arrangement would present an acceptable business risk only i
__where the grantee of the IRU is a major U.S. air carrier or
other very responsible party.

We trust the above informatiocn will answer your ques-
tions about the IRU proposal, but if you have any additional
questions, please feel free to call me or my partnerx, '
Michael Yourshaw. -

Also, we are enclosing for your reference a copy of the
FCC's TAP-6 decision, 35 F.C.C.2d 801 (1972), which is '
referred to in the CANTAT-II decision.

Very truly ycurs,

- ’L) -y x Q V":- ‘lf.~

Bert W. Rein

~

Enclosure

cc: Clark H. Onstad, Esqg.
Dewey Roark, Esg. )
‘Gerald ¥. Krassa, Esq.
(w/o enclosure) ‘
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Clark H. Onstad, Esq.

Chief Counsel

Federal Aviation Administration
800 Independence Avenue, S.W.
Washington, D.C. 20591

Dear Mr. Onstad:

This letter requests your opinion that the purchase by
National Airlines of an Indefeasible Right of User (IRU), as
described below, in a McbDonnell Douglas DC-~10 aircraft, will
result in the aircraft being owned and eligible for regis-
tration by National within the meaning of Section 501(b) of
the Federal Aviation Act of 1958 and Part 47 o the Federal
Aviation Regulations (FARs). HNational's suggestion that an
IRU be regarded by the FAZ as an ownership interest derives
from the use of this owmership concept for many years in the
regulated telecomnunicaticns field. The FCC has consistently
recognized that an IRU is owrsrship interest distinct frecm a
lease, which includes property rights in addition to those
comprehended by a lease.

1. National's Commercizal Nead for the Aircraft

As you know, public demand for airline service is
growing at a rapid pace. To meet the needs of the flying
public, National has plans for substantial increases in its
routes and services. Particularly noteworthy are National's
plans to implement service from Miami to Zurich and Tel
Aviv, and from Miami to San Juan all within thes next few
months. National also plans to expand its transatlantic
services this coming summer between its southern gateways
and Frankfurt, London, Amsterdam, and Paris. It hopes to
achieve these service improvements while maintaining its
highly profitable, low-fare services in the Washington/New
York/Amsterdam market. The immediate acquisition of addi-
tional aircraft capacity is thus critically important if
National is to satisfy anticipated public demand for these
services.
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To meet these imminent service requirements, National
is at present negotlatlng with Canadian Pacific Limited for
rights for one year in each of two !cDonnell DC-10 - Series
30 aircraft, which are now belng manuZactured for CP Limited.
The first of these aircraft is expec;=d to be delivered in
March of 1979; the second, several mcnths later. This
letter specifically requests your opinion in order to com~
plete arrangements for the first aircraft, but National

anticipates that, if your opinion is favorable, it will rely e

on similar arrangements to acqulre rights in the second
aircraft.

'National expects to use these aixr craft chleFly, but not
exclusively, on its international routes. As a practical
matter, it would be extremely burdensome and economically
inefficient to segregate these aircraft for lnternatlonal
only, or domestic only, service.

National's ability to acquire rights to the first
aircraft depends on National's having your assurance that it
will be in a position to register the aircraft, and National
may be unable to continue with negotiztions for the aircraft
if it does not have your opinion soon, and, if possible, by
February 2. o

2. Prior Arrangemants Regarding the Aircraft

This section of our letter will brisfly summarize the
prior arrangements ior ownership and Zinancing oif the air-
craft, which will have been made befcre an interest is con-
veyed to National. National understands that these arrange-—
ments have largely been settled, subject or:ly to possible
minor variaticns prior to execution, and that the parties,
for various reasons under the laws of their countries, are
not in a position to restructure tha basic arrangements in
order to accommodate National.

Canadian Pacific Limited, a Canadizan Corporation,
entered a purchase agreement on Noverber 12, 1977 with
McDonnell Douglas Corporation for four DC-10 -~ Series 30
commerical aircraft.

CP Limited will assign its agreemert with McDonnell
Douglas for one of the aircraft to Mitsui & Co., Ltd., a
Japanese corporation (and, possibly, additional Japanese
corporations).
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Mitsui will lease the aircraft back to CP Limited for
ten years. Mitsui will retain technical legal title in
Japan, but CP Limited will have equitable ownership and
total operational control over the aircraft. The payments

- by CP Limited to Mitsui will represent substantially the
value of the aircraft, plus interest. Mitsui will grant CP
Limited the option to purchase the aircraft at the end of
‘the ten—year period for one dollar. :

CP Limited will have the right to assign its rights
under the lease-option agreement, subject to Mitsui's con-
sent. It is CP Limited's intention, for the most part, to
assign its rights in the aircraft to its subsidiary, Canadian
Pacific Airlines, Limited, a Canadian corporation; however,
CP Air does not require the aircraf:t during the first year.

Upon consummation of these arrangements, and delivery
of the aircraft, CP Limited plans to register the aircraf
in Canada and have the aircraft flown from the McDonnell
Douglas plant in the United States to Canada.

3. Proposed Agreement Between {P Limited and National

CP Limited, with the full consent of Mitsui, proposes
to sell to Naticnal Airlines, # United States corporation,
an Indefeasible Right ¢f User (IRU) in the aircraft. The
IPU will becore effective on a specified date after the
aircraft is in Canada, and will have a duration of approxi-
mately one year. Upon execution of the IRU agreement
between CP Limited and National, the aircraft's Canadian
registration will be cancelled, and the aircraft will be
registered in the United States. Then a National crew will
fly the aircraft to the United States. Upcn termination of
the IRU, the process will be reversed, with ownership and
registration returning to Canada.

~ The IRU concept is novel, as far as we know, in avia-
tion, but it is, as explained below, a long recognized form
of ownership in the area of international communications.
Essentially, CP Limited will grant National the "indefeasi-
ble right of user" in the aircraft by means of an agreement
analogous to the agreement regarding an undersea cable between’
Canadian Overseas Telecommunications Ccrporation, American
Telephone and Telegraph Company, and Eastern Telphone and
Telegraph Company, dated April 1, 1974, which is attached
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to this letter, and is representative of dozens of such IRU
agreements routlnely accepted by the FCC as establlshlng
ownership rlghts.

An 1mportant additional feature of the contemplated IRU
agreement between CP Limited and Naticnal, not found in
those for undersea cables, is that Natiocnal will have posse351on
of the aircraft and the right to exercise its totally indepen-
dent judgment with respect to all decisions involving the
aircraft. Of course, the contemplated IRU agreement will also
contain payment terms for both the IRU and maintenance
(analogous to the undersea cable sample agreement), together
with additional ancillary commercial terms not directly
bearing on the ownership interest and provisions, e.g., for .
insurance and maintenance, to protect CP Limited's future
interest in the aircraft after the IRU terminates.

4. The IRU Concept as Long Recognized by the FCC

An "indefeasible right of user” (IRU) property interest
.has, since at least 1953, been recounized by the Federal
Communications Commission. This form cf ownership was used
to allocate rights in the first trans-aAtlantic telephone
cable and continues to be used for varicus communications
facilities such as undersea cables and seatellite earth
stations. BAn examination of the full dsvelopment of the
concept under the precedents of the FCC will serve to illus-
trate the value of restructuring lecal forms to allow for
the adaptation of regulation to changed business and tech-
nological environments.

During the last two decades, the competing interna-
tional telecommunications common carriers subject to FCC
regulation have come to recognize the benefits of sharing
high~capacity facilities. However, economic ard political
constraints generally éo not favor outright multiple owner-
ship by the different common carriers c¢f international
transmission facilities. First, the carriers generally are
unwilling to hold non~capitalized leasehold interests in
major transmission facilities; an economic premium is
placed on capital expenditures, such as the IRU (vs. mere
expense items) by the prevailing public utilities theory of
rate base/rate of return regulation. Moreover, the carriers
are generally unwilling to be mere lesees, cr sublesees,
of their chief business competitors. Finally, foreign
governments, whose cooperation in the construction and
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operation of international communications facilities is
essential, typically refuse to deal with a multiplicity of
owners in a facility in decided preference for contracting
with a single American entity. Thus, the FCC has consis-
tently recognized and approved the use of the concept of an
IRU, which creates separate and distinct capital property
rights in favor of the users of a common facility (rights of
user), with the added assurance that the sole holder of the
technical title interest in the facility is made incapable
of exercising an arbitrary and capricious dominion over the
whole of the property.

The FCC consistently approves agreements calling for
the acqulsltlon of IRUs as capital investments by American
carriers, either from another Awerican carrier or from a
foreign entity. See generally In re American Telephone and
Telegraph, 37 F.C.C. 1151 (1964). TFurther, the Communicaticns
Commission has indicated, on at least cne occasion, that it
prefers American carriers to acquire ne=ded overseas trans-
‘mission facilities on an IRU capital precperty basis rather
than through the mechanism of a nmere lezse, because of the
‘superior benefits accruing to the public from the creation
of an IRU property right. See¢, e.9., In re American Telephone

and Telegraph, 48 F.C.C.2d 965, 980-81 (1974).

5. Legal Analysis of the IRJ Concept

The property interest established by an IRU, although
not widely used, is well recognized as an ownership interest
rather than a mere lease interest. Indeed, the ownership
interest conveyed by an IRU gives greater rights in a res
than an owner in common would have. Specifically, the words -
"indefeasible right of user" are used in an agreement in '
explanation of the prcperty interest of the holder in a res.
The words are intended to describe an cwnarship interest in
property which could not be defeated by the unilateral
action of one party, but only by the action of all parties
concerned. This ownership interest of the grantee is an
interest in the property itself which, when coupled with the
right to possession, permits the holder to exercise indepen-
dent dominion and control over the property, subject to
terms protecting any reversionary interest in the grantor.
An indefeasible right of user is a r¢ght which, if one of
the parties should refuse to recognize it, would be spec1f1—
cally enforced, at the suit of the party aggrieved, in an
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appropriate proceeding in a cour: of appropriate juris-—
diction, or breach of which would at the option of the
aggrieved party entitle him to a judgment for damages in
such a court. Indeed, an agreement with respect to a res
that is specifically enforceable creates a right in rem.

In the context of National's proposed agreement with CP
Limited, the grant of indefeasible right of user and of
possession will transfer all of CP Limited's ownership
rights in the aircraft to National for a one-year period.
This transfer is intended by the parties to be a sale of
Canadian Pacific's property interest in the aircraft during
the term. Thus, National may exercise the independent
dominion and control of an owner over the aircraft. 1In this
respect, National's position would be similar to that of a
buyer in possession under a contract of sale not yet executed,
who holds equitable title although legal title remains in
the vendor. Jennison v. Leonard, 88 U.S. 302, 22 L.E4d. 539;
Stevahn v. Meidinger, 79 N.D. 323, 57 i1.W.2d 1. Such a
purchaser generalliy can exercise dominicn over the property
and would be liable for taxes and wculd b=ar the risk of
loss. See, e.qg., Miller v. %Waddinghan, 3 Cal. Unrep. 375,
25 P. 688 (use and enjoyment of the property); National Bank:
of Athens v. Danforth, 80 Ga. 55, 64, 7 S.E. 546, 551 (1887)
(taxes); Appleton Electric Co. v. Rocgers, 200 Wis. 331, 228
N.W. 505 (1930) (risk of loss). The purchaser in possession
also normally bears the risk of cdetericration or lcss of
value in the property. Brady v. Welsh, 200 Iowa 44, 204
N.W. 235,

The indefeasible right of user is to be distinguished
from the ownership in common of an undivided share of the
same subject matter. Ownership in common permits each
common owner to possess the whole of the property subject to
the ownership interest of the other common owner, Sayers v.
Pyland, 139 Tex. 57, 161 S.w.2d 769, but the indefeasible
right of user describes an ownership interest in the holder
that excludes possession by other parties, in¢cluding the
grantor, pursuant to the terms of the agreement creating
the IRU. Moreover, one of two common owners normally has
the right, through appropriate legal proceecdings, to seek ‘a
"partition," that is, a division of the property in question
or, where physical division is not feasible, a sale of such
property and a division of the proceeds of sale. See, e.g.,
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Strait v. Fuller, 184 Kan. 120, 334 P.2d 385; Hotchkin v.
Hotchkin, 105 N.J. Super. 475, 253 A.2d 184. The early
common law favored divisions in kind where practicable, but
the preference now is for judicial sale and division of the
proceeds. '

An indefeasible right of user is also an ownership

- interest in the subject property different from a leasehold
interest. In a lease transaction, the owner of the property
retains legal title and a reversionary interest in the
property, while the lessee receives the right to possession
of the property, subject to the payment of rent. See .

W. J. Wetherill & Co. v. Scheffel, 144 Pa.Super. 165, 18
A.2d 680; 8 Am.Jur.2d Bailments § 28 (1963); see also 1
American Law of Property §§ 3.1-3.12, 3.64 (A. J. Casner ed.
1952). An indefeasible right of user is intended to describe
the transfer of an ownership interest in the property greater
than mere possession, and not subject to rules for lease
transactions governing creation of a lease interest, the
interest of the lessor, use of the property, and termination
of the lease. The parties creating an indefeasible right of
user intend to transfer equitable title to the holder of the
right. A distinction between a sale or lease of an interest
in property has been recognized for tax purposes. Cf.
Benton v. Commission, 187 F.2d 745 (5th Cir. 1952) (emphasiz-
ing intent of parties); Watson v, Cowmissioner, 62 F.2d 35
(9th Cir. 1532).

The mere fact that an indefeasible right of user interest
may be limited in time does not defeat its status as an
ownership interest in prop=rty, nor convert it into a lease-
hold interest. For example, the common law life estate is a
freehold estate whose owner holds seisin during his lifetime.
Although the rights of the life tenant are subject to those
of the remaindermen who would take after his death, during
his lifetime the life tenant possesses substantially the -
same rights as an owner in fee. See 1 American Law of Property
§2.16 (A. J. Casner ed. 1952). ' '

6. National Will Have an "Ownership" Interest
Under the Federal Aviation Act and FARs

Registration of the aircraft by National based on an IRU
interest as proposed, will be in full compliance with the
Federal Aviation Act and the relevant FARs, including those
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revisions of FAR § 47.5 presently proposed for future e;fec—
tiveness. 1/ uu

First, under the broad language of § 501(b) of the Act,
an aircraft is eligible for registration if it is "owned" by
a United States citizen. The IRU interest to be conveyed is
an ownership interest in every sense and, accordlngly, is
registrable under the Act by National, whlch is a U.S.
citizen. 2/ This comports with the underlying policy of the
Act and of the Chicago Convention against dual reglst*atlon.
The interest conveyed by CP Limited, with Mitsui's full
consent, will clearly deprive both of these parties of an
ownership interest which, for the duration of the IRU, could
not .be registered-in either Canada or Japan.

The enumeration in FAR § 47.5 of types of interests
which are included within the meaning of "owner" cannot be
read to be an inclusive listing of all of the registrable
ownership interests cognizable under 3ection 501(b) of the
Act, so as to exclude the consideration of the instant
proposal. For example, the listing of acceptable defini-~
tions of "owner" in the present and proposed rule § 47.5.
does not include the most obvious case of "ownership”": an
outright and unencumbered legzl title in a United States
citizen. Accordingly, you should consider National's pro-~
posal without neceqsarily attempting to fit it within the
bare language of the extant or proposed FAR; instead, the
contours of the Act and the realities of current adminis-
trative policy should be the principal criteria of the
lawfulness of the proposal undexr the statute. :

Analysis of FAR § 47.5 shows that the interest National
will have under an IRU is properly an ownership interest
within the general framework of that regulation. It must be
conceded that under the lease-option agreement between CP
Limited and Mitsui, CP Limited is the owner of the aircraft
under Section 501(b) of the Act, as interpreted by present
FAR § 47.5(c), which specifies that "'owner' includes . . .

a lessee of an aircraft under a contract of conditional

1/ See Notice of Proposed Rulemaking (NPRM), Eligibility
for Aircraft Registration, Docket No. 18604, 44 Fed.Reg. 63
(January 2, 1979).

2/ similarly, FAR § 47.3(b) repeats this broad eligi-
bility language, and in no way limits the ellglblllty of

an IR -|n’—\v~r-'~ fqv‘ v’\."f‘.‘-»v-{ Rt
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sale." Thus, but for the incidental fact of CP Limited's
Canadian citzenship, it holds what is in every sense a
registrable ownership interest. CP Limited's interest also
fully comes under the substantially clarified definition of
"owner" in the proposed FAR § 47.5(b)(2): 3/

"47.5 Appllcants.

(a) A person that wishes to register an
aircraft in the United States must
‘submit an application for Aircraft
Registration under this part.

(b) An aircraft may be registered only by
and in the legal name of its owner.
In this part, 'owner' includes

* * *

(2) A bailee or lesee under a con-
tract for the bailment or leasing
of an aircraft by which it is.
agreed that '

(i) The bailee or lesee will
pay as compensation a sum
substantially equivalent to
the value of the aircraft
« « « 4 and,

(ii) The bailee or lesee is
bound to become, or has
the option of becoming,
the owner of the aircraft
upon full compliance with

the terms of the contract;
and

(3) The assignee of a person described if
in paragraphs (b) (1) and (b} (2)
of this section.™

44 Fed.Reg. at 66 (emphasis added).

3/ The NPRM notes that the revision of the definition of
"owner" .in the proposed rule change "1s not intended as a

c-,-,\\,.(.-,y-s.w_n ,.‘-.,..v~‘ N ~-_.,-.n—,..,‘,. ,.\t.' ey Ay

at 66. : " " . . - . B . N [ e e e
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Because CP Limited will be the "owner" of the aircraft
under the Act, as interpreted, it is clear that the rules
contemplate that it may transfer its interest to a party
otherwise entitled to full rights of registration. See :
§ 47.5(c) of the present rules and § 47.5(b)(3) of the ] pro-
posed clarification of the present rules referrlng to

"assignees” of owners. Thus, when National acquires posses-
sion, control, and an IRU property interest in the aircraft
from CP Limited, and with Mitsui's consent, it will take for
the specified term, as by assignment, the property interests .
presently held in the aircraft by the party deemed to be its
"owner." ©National will have this ownership interest for the
duration of the IRU. Accordingly, because National is a
United States citizen, the IRU agreement will vest in National
the full registration rights of an "owner" under the Act.

7. Publlc Intere"“ Considerations

Althougﬁ the questlon of whether the proposed IRU -
agreement will give National a registrable cwnership inter-
est under the Act appears to be one of legal analysis,
National recognizes that your interpretation of the rather
broad language of the Act must necesaarll" be influenced by
public interest considerations.

Of primary concern, the contemplated possession, con-
trol and use of the aircraft by National clearly places the
real locus of the aircrait in the United States and U.S.
registration by National as owner would more appropriately
reflect these realities than would an alternative, and
clearly permissible, trust arrangemene involving foreign
parties. 4/ Responsibility for compliance with all air-
worthiness and safety requlrements, as well as complete
authority to comply, would be in the hands of a responsible,
experienced U.S. air carrier. Moreover, the aircraft will
be a new one of American manufacture. ‘

The IRU granted to National, with Mitsui's consent, =
will be, as the term specifies, indefeasible, and the agreements
among the parties will clearly reflect that National cannot
be deprived of its property interest and right to U.S. regis-
tration by separate or concerted acts by CP Limited and/or

4/ Such a trust arrangement wou’d not be feasible under
the ol roumstances of thig eonsa . Torien o~ o
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Mitsui. Conflicting ownershlp claims, and the p0551b111ty of
dual registration, simply will not exist under the IRU agree-
ment.

Because the proposed agreement is for IRU ownership by a
United States citizen, your favorable opinion will not create
the possibility that U.S. registration will become a "flag
of convenience." 1Indeed, the citizenship, domicile, and use
safequards in the Act, as recently amended, are abundantly
adequate to prevent such an abuse.

Moreover, the rights in the aircraft conveyed by an IRU
agreement are much greater than those held by a mere lessee,
and do not give the grantor of an IRU the same degree of
continuing supervision and control that a lessor typically
retains. Consequently, as a practical matter, it may be
assumed that IRU's will only be granted to very respons;ble
parties, obviating any concern that marginal users of aircraft
will obtain IRUs and register aircraft in their own name
rather than operate under leases where the alrcraft is regls-
tered to the lessor. = - _

Finally, an important ccmponent of the public interest
must be the "promotion, encouragement, and development of
civil aeronautics.”" See § 103(H) of the Federal Aviation
Act. The recognition of the IRU as an ownership interest will
permit National to acguire needed aircraft capacity to serve
the public in a situation where there zppears to be no other
reasonably feasible alternative. A narrow and restrictive
interpretation of the Act, under these circumstances, would
not be responsive to the needs of the flying public and the
American carriers who sexve them. :

* * *

We sincerely appreciate your sympathetic consideration of
this matter. If you or your staff have any questions, please
do not hesitate to call me (857-5080) or my partner, Michael
Yourshaw (857-5028).

Very truly yours,

Bat Rf«m

Bert W. Rein
Enclosure

cc: Dewey Roark, Esq.
John T, Sheunrt o Tes
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icent J. Mullins, Secretary
Communications Commission
ton, D. C. 20554

Re: P-C-8276, 8277

. Mullins:

Cemnmicsion's Memorandum Opinison,

adeopted July 7, 1972, as amznded,
:nn Telephcne and Telegraph Company
copy of an agreement between AT&T

CANTAT-II Zable and COTC's acguis
of 150 circuits in the TAT-5 Czbl
e Commission when negotiations be

ompleted.

We send you herewith a copy of
nas now been finalized.

Very truly yo

ATsTlonglines
32 Ave. of the Americas

New York, N. Y. 10013
Phone (212) 353-6015

August 15, 1974

RECEIVED
CRUGniTA

FACILITIES mwsm '
COMNON CARRIZR BUREAU

In its letter to the Cormission dated March 1,
1led in compliance with the fifth ordering paragregh
Order and Authori-

File No. P-C-8276,
- (AT&T) stated T
2nd Canadilan

s Telecommunication Corporztion (COTC) relating
''s acquisition, on an IRU tzasis, of 150 circuits

ition, on an IRU
e would he filed
tween the parties

this agreement
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CANTAT-2 and TAT-6

CEBLE CIPCUIT AGREZMENT

MIIS AGREENMENT is made as of the 1lst day of Apx 11

one tnous;*d riine hundrzd and seventy four between

CANADIAN OVERSEAS TELECOMMUNICATION CORPORATION, a co:po;

ration organized and existing under the laws of Canada

and hawing its principal place of business in the City of

Montreal (hnreinaf*er called "COTC" which expression

shall

include its successors), A.LRICAN LE?POIF AND

TELEGRAPH COMPANY, a corporation organized and existing

-h.-o

ar the laws of the State of New York and having its

principal place of business in the City and State of et

York (hereinafter called "ARZT" which expression_shall

include its successors), and EASTERN TELEPHONE AND TELE-

I ICOMPANY, 2 corporation organized and oxisting under

the laws of Canada and ha2ving an oifice in the City of

Halifax (hereinafter called YEastern" which expression

shall

include its successors), S
WITNESSETH: R

WHEREAS, pursuant to an agreerment (hereinafter

called the "CANTAT-2 Cable Agreement") made the 28th day

of Karch 1971, the Post Office, a public authority estab-

lisked in the United Xingdom of J_eau Britain ancé

Horthe

rn Ireland pursuant to the Post Officz Act 1969‘ o




(hereinafter called the "BPO"), of the one part, and

' COTC, of the other part (hereinafter collectively called

"the owners"), are constructing a submarine éable system

(hereinafter called the "CANTAT-2 Cable System") between

the United Kingdom and Canada, consisting of the segments
shown in Schedule A attached hereto and forming part

hereof, and

WHEREAS the CANTAT-2 Cable System 1s designed
to have a capacity of one thousand elght hundred and
forty (1,840) voice-grade circuits, each having a nominal

bandwidth of three kllohertz (kHz), and

WHEREAS COTC and the BP0 have agreed to sell
the indefeasible right of user in cersain cireuits in the
CANTAT~2 Cable System to administrations and authorized
' private operating agsncies wishing t¢o establish communl-
cations.via Canada with the United Kin dom or points

beyond the United Kingdom, and

WHEREAS, pursuant to an agreément dated May 2
1973, entitled "TAT-6 (SG) Cable Construction and Mainte-
nance Agreement,” AT4T and other United States interna-
tional communicatlons carriers, togsther with several
European communicatlion companles and administrations, are
constructing a submarine cable system, consisting of the
segments shown in Schedule B attached hereto and form: ng

part hereof, between Green Hill, Rhode YIsland in the
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United States of America and St. Hilaire de Riez in
_'France (hereinafter called the "TAT-6 Cable System"},
which will be capable of providing four thousand (4,000)
voice-grade circuits, each having a nominal bandwidth

of three (3) kilohertz, and

WHEREAS, in order to diversify routing and
better protect their joint services, AT&T and the BPO
have agreed to use, for a limited period, one hundred
‘and f£ifty (150) eircuits in the CANTAT-2 Cable System
and COTC and the BPO have agreed to use one hundred and
fifty (150) ecircuits in the TAT-6 Cable System for a

limited period for their joint ssrvices, and

WHEREAS in to effectuate this arrange-
ment, COTC has agreed to grant to AT&T and Eastern the
indefeasible right of user of one hundred and rifty (150)
vhole volce-grade circuits in the portion of tha CANTAT-2
Cable System owned by CCOTC (i.e., that portion of the
cable system from the midpoint of Segment B thereof to
~ and including Segment A, as definad in Schedule A), for a
limited period commencing at the time sald system becomes
.operational, and AT&T has agreed to grant to COTC the
indefeasible right of user of a half interest 1ln one hun-
dred and fifty (150) equivalent voice-grade clrcuits in
the TAT-6 Cable System (as defined in Schedule B attached
hereto) assigned to AT&T, for a limited period commencine

Ve e ees upefational, and




r | - WHEREAS 1t 1s now desired to define the terms .
(. " on which the indefeasible right of user of circuits in
COTC's portion of the CANTAT-2 Cable System will be
‘granted to AT&T and Eastern and the indefeasible risht of
user of circuits in the TAT-S Cable System will be
granted to COTC,

NOW, THEREFORE, the parties hereto, in consid;
eration of the mutual covenants herein expressed

covenant and agree with each other as fbllows-

l. ‘Subject to the terms and,conditions.of this
Agreement, COTC grants to ATAT and Eastern the indefeasi-'
vbie rightuof ﬁserﬂin 150 whole voiee-grade-eircuits»in
‘ <‘ the portion of the CANTAT-2 Cable System owned by COTC,

as follows:

(r) 7o Eastern, 150 circuits in that por-
tion of the Syztem from the 1imlt of the territorial

waters of Canada to gad including Segﬁent A;

(b) To AT&T, 150 circuilts in that portion
of the System from the midpoint of Segment B to the
linit of the territorial waters of Cenada.

Said eircuilts will be used by ATET and the BPO, in con-
Junction with the portion of such circuits in the part of
" the CANTAT-2 Cable Systen 6wned by the BP0 (il.e., fron
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provide thrcugh cifcuits between Canada and the United

Kingdom for their Jjoint communications services between

‘points in or reached via the United States and points in e

or reached via the United Kingdom. Said circuits shall ;Vl :rf :1?
not be used for services originating or terainating in L

Canada.

2. Subject to the terms and conditions of this
Agreement, AT&T_grants té COTC the indeféasibie right of user}ﬁ |
in one hundred and fifty (150) equivalent voice~graﬁé half.cir#',
cults in the TAT-6 Cable System as describeé in Schedule B
hereof. The circuits wlill be used by COTC in furnishing
Jointly with the BPO, or with telecommunicacions ent itiesl
on the European continenu or bcyoqd which may acauire the
BPO's half iInterest In soxe ¢f the clircuits, comzuni ca- |
tions servicés between polnts in or reached via Canada
énd polnts iﬂ or reached viaz the United Kingdom or

countries in Europe or beyond.

3. (a) The indéfeasihle right of user of the |
¢ircuits in the CANTAT-2 and twr-s Cable Systems gra.nted j
pursuant to this Agre=ment aball be effective with
respect to the circuits in each system on the date the “
particular cable system becomes operational and, unless
otherwise agreed by the parties, shall continue in v
effect until the cognizant United States governmental

authority's decision on an application for a trans- -
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States subsequent to the TAT-6 Cable System is issued

' Ar the end of 1980, ﬁhichever first occurs.® Upon ter—
mination of the indefeasible right of user of any of

the circuits in the CANTAT-2 Cable System granted to

AT&T and Eastern by COTC hereunder or éf any of the
circuits in the TAT-6 Cable System granted to COTC by
AT&T ﬁereunder; the clrcuits involved will revert to

COTC or AT&T, réspectively, and all rights and obliga-
tions of the relinquishing party or parties hereunder : -
with respect to the circults shall terminate as of that
time, except for any costﬂ incurred prior to the ter- .
mination of the 1ndefeas¢ble right of user of the circuits
for'yhich the relinquishing party or parties ars liable
but have not pald. Upon such termination, the pafty
recovering any such circuit shall pay to- tha party or
 parties relinquiahing 1t zn amount equal to the portion
of the capital cost of the appropriate cable system al-
locable to the circuit imvolved, less deprsclation com-
puted, unless otherwlse agreed by the parties, at the |
rate of 4.2% per annum to the time of such termination.
Por the purpose of this Agreement, a cable system shall
be deemed operational when it 13 ready and availaﬂle

for commercial use as a systen.

(b) In the event that the total number

of equivalent volce-grade circults each cable system is |
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cgpable'of providing upon its completion is less than
assum;d hereinafter, or in the event that the total
number of equivalent voice-grade circuits either céble
system Is capable of providing is reduced during the

term of this Agreement és a result of physicél dete-
rioration,_or fof other reasons beyond éhe control of

the partieé to the construction agreement épvering the
particular systeﬁ, thg nunber of volce-grade whole cir—a | ;
cults in CANTAT-2 to which AT:T and Eastern'aré entitled "1;;
hereunder, and the number of voice-grade half qiréuiﬁs | o

in TAT-6 to which COTC is entitled hereunder, shall be
reduced in the same propor~tiocn as the total capacity of
the cable system involved is reduéed, except that such
reduction shali naot extend to fractions of wholeAcifcuiés
in the case of CANTAT-2 and to fractions of half circuits‘
in the case of TAT-6. For the purpose of thi; clauég,
the total capacity of-the cable systems 1s assumed to bé

1,84%0-3 kHz whole circuits, in the case of CANTAT-2, and

4,000-3 kHz whole circuits, in the case of TAT-6.

(c) If, subseguent to the‘time-elthér’
,cablé system becdﬁes operational, the number of equiv-
alent vbice-grade circuits in CANTAT-2 is increased by
tﬁe parties to the construction agreement covering that
system to more than 1,840 -3 kHz whole circuits, or the

number of equivalent voice-grade half circuits in TAT-6 is




increased by the parties to the construction agreement
covering that system to more than 8000-3 EHz'half circults,
ATXT and Eastern, on the one hand, and COTC, on the other

hand, shall have the option, upon payment of their pro-

portionate shares of any additional cost involved, of

* having the number of eircuits or half circults in the

. - respectlive cable systems made avallable to them hereunder i;:
1ncreased in the same proportion as the capacity of the |
system involved is increased, except that such option
shall not extend to fractions of whole eircuits in the
case of CANTAT-2 or fractions of half circuits in the

~case of TAT-6. Such option in each case shall be exer-

f(” clsed in writing within three (3) months after receipt bJ

. ‘ the optionee of written notice from the optionor of 2

_ proposed increase in the capacity of the cable system

involved.

(@) In the event of & change in the ratlo
. of the number of whole circuits in CANTAT-Q to be dcquired
by AT&T and Eastern to the total number of circuitg_in

that cable system, or in the ratio of the number of equiv-

‘alent half circuits in TAT-6 to be acquired by COTC to the . -

total number of half circuits in that cable system, indicated
in subparagraphs k(a) end (b) and subparagraphs 5(a) and |
(b), respectively, due to the application 6f the excep-

(‘ tions with respect to fractional circuilts provided for in
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subparagraphs 3(b) and (c) or the election of a party not },

to exercise all or part of the-option provided for in

subparégraph 3(c), appropriate adjustments &111,be made CaET
in ATET's and Eastern's share of the costs of CANTAT-2 = “ 1'
provided for in subparagraphs 4(a) and (b) and 1n-COTC'

share of the costs of TAT-§ provided for in subparagraphs' ff

5(a) and (b), as the case may be.

(e)w CoTC égfees to participate in the} _ -
reviews of the assignment of circuits in the TAT-6 Cable -
" System provided for in subparagraph 12(k) of the TAT-6 | ’
(SG) Cable Construction ang Naintenance Agreemen+ to
which ATET 1s committed while this agreem°nt is in
erfect,.with the same rights and obligations with respectr |
& thereto, and fo; no other Dm’pose, uhat COTC would have ’ ‘:‘ '. "1
1f it were a party to said agreement. It is unde stood o
that any reassignment of circuits resulting from the
reviews referred to im subparag ragh 12(k) of the TaT-§
(SG) Cable Construction anc Haint%nan»e Agreement aill

affect only ecircuits not in use at the time such reviewsV

and reasslgnments are made.

e e

(£) Except as o herhiso agreed by the parties
hereto, AT&T and Eastern agree that all ecircuits ta”an into T'v
use by them in the CANTAT-2 Cable System shall be utilized

1n such a way that:

v .
:
.




(i) The distribution of voice fre-
quency (V.F.) circuits used for telegraph carriers
does not'exceed twenty-five percent (25%) of the

.,total quantity, i.e., twenty (20) such circuits
in any one supergroup, and the level of each

telegraph carrier within such V.F. circuits does L

. | not exceed -2l DBNO.

(ii) The resulting average channel
load does not exceed the 1im1ta outlined in the
CCITT White Book Rncommendation h.lll and that
-s e R the use of such equipment does ‘not cause any
| Interruption of or 1nterference to any other
channel on the cable system and 1n its associated'

*iﬂl. rearward m¢cr0"&va facllitles.

(&) The coumunication capability of any
circuits in CANTAT-2 made avallable to. AT&T and Eastern
hereundeh mhy be 113 reased by the use of equipment in
conJuncticn with thos scuits which will make more
efficient use of the circuius, ir ATET and Eastern so v
deiermine; provided that the provisions of subparagraph}‘ﬁ'
3(f) are complied with and that the use of such equip-

' meﬁt does not cause any 1nterruption'of,'o? 1nterfereﬁcei;}
to, any other channel in the cable system and facilities.'f
assoclated therewith. In the event such equipment~1s
used, the cost of providing, operating and maintalning

(. that equipment shall he bhorme he amom ana ?"ﬁﬁ':fr'f‘?:,




(h) The communication capability of any.
- elrcuits in TAT-6 made available to COTC hereunder may
be increased by the use of equipment in conjunction with

those circuits which will make more erficient use of the

circuits, if COTC so determines; provided that the pro-

s . visions of subparagraph 3(f) are complied with and that
| the use of such equipment does not cause any Iinterrup-
‘tion of, or interference to, any other channel in the
.cable system and facilities assoclated therewith. 1n
- *  the event such equipment is used, the cost of providing,
A operating and maintaining the equipment shall be bovne'

by COTC.‘

(O | : (1) Unless otherwise agreed by ATLT and
| COTC, commencing at the time the TAT-6 Cable System

becomes operational and thozreafter c¢uring the time this

Agrzement i3 in effect; the nmimber of CANTAT-2 circuits
acquired and held by ATET &nd Eastern pursuant hereto-
and the number of TAT-8 Cable Systen eircuits acquired

and held by COTC pursuant hereto shzll be the same.

k. Subject to the provislons of paragraph 3
hereof, for the indefeasible right of user in the 150

volce~grade whole ecircuits granted to them in para-
graph 1 hereof, ATZT and Eastern, as their interests

may appear, shall pay to COTC:
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(a) An amount equél to the portion of the

capital cost of the CANTAT-2 Cable System (as here-

inabove deflned) allocable to such circuits on a

pro rata basis. Such amount shall be determined

by multiplying the total capital cost of Segment AVE‘

- 150

and 50%f of the capital cost of Segment B by i85o> 'f 

or such other fraction a2s may be applicable in

_accordance with paragranh 3 hereof. The costs

shall include those costs specified in the defi-

nition of-capital costs contained in paragraph ten

(10) of the CANTAT~2 Cable Agreement, a copy of

which paragraph is set forth in Schedule C attached:

. hereto and forming a part heresof, and ‘shall include

the originﬂl cost o CAN AT-Z together with simple

ﬂntcrest therecn at ths rate of 3% per annum fron

the date of payments mads by COTC during,and in f

- respect to the construcsion of the CANTAT-2 Cable

System plus the capitsl coats of such édditional

property z= ray be incorporated therein during the .

e s AR A

term of this Agreement. : R

() An amount equal to the portion of the .-

maintenance and operating costs of the CANTAT-2

‘Cable System (as hereinabove defined) incurred dur-

ing the term of this Agreement, zllocable to such
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circuits on a pro rata basis. Such amount shall
. be determined by multipljinv the cost of maintain—
ing and operating Segment A and 50% of the cost of

maintaining and operating Segment B by lg%-, or such

other fraction as may be applicable in accordance

with paragraph 3 hereof. The costs shall_inclﬁde

thoée costs set forth in the definition of -mainte-—

nance and operating costs contained in subp«ragraph | |
13(2) of the CANTAT-2 Cable Agrenment a copy of ;7{1f;

-

:i C which subparagraph is set forth in Schedulq c.

5. Subject to the pro'isions of parnvraph 35
for th° indefeasible right of user of the 150 half cir-

S cuits in the TAT-6 Cable Systen granted to it 1in paragraph
(. 2 hereof, COTC shall pay to AT&T:

(a) An amount eguzl to the portion of
the capital cost of the TAT-6 Cable System (as
herein defined) allocable to such ecircuits on a
pro rata basis. Such amount shall be determined
by multiplying the total capital cost of the TATG
Cable System (including Segments A, B and C) by
%%g—,.or such other fraction as may be applicable
in accordance with paragraph 3 herebr. The costs

shall be those costs included in the definition of
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capital costs contained in paragraph ;1 of the
TAT-6 (SG) Cable Construction and Maintenance
Agreement, a copy of which paragraph is set forth
in Schedule D attached hereto and forming a2 part
hereof, and shall include the original cost or‘
TAT-6 plus the capital costs of such additibnal
property as may be incorporated therein during

the term éf this Agreement, together with such
interest charges therecon zs appliéable qndér para~_i

graph 6'her¢of;

(b) An amount egual to the portion of

the maintenance and opérating costs of the TAT-6

‘Cable System (2s herein defined) incurred during

* 4n Schedule D.

fhe term of this Agreement, allocable to such ecilr~
cuits on a pro rata basis. Such aﬁount shall be
determined by multiplying the total cost of main~‘
talining and operating the TAT-5 Cable System (in-
cluding Segments A, B and'C) by %%%5,‘of,such othér‘
fraction zs may be zappllicable in accordance with‘_

paragraph 3 hereof. The costs shall include those

costs set forth in the definition of maintenance

and operating costs containad in subparagraph 15(b)

of the TAT-6 (SG) Construction and Maintenance

Agreement, a copy of which subparagraph 1s set forth

i o B b
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| 6. (a) Not later than ten (10) days after the
execution of this Agreement by all the parties, COTC, on:
the one hénd, will render to ATZT and Easte;n, as their |
interests may appear, on the other hand, and AT&T will , -?f

render to COTC, bills for the billed parties' or party's

share of the capital costs of the CANTAT-2 and TAT-6

. : Cable Systems,'réspectively, incurred by the billing
party prior thereto. Upon receipt of suéh bill from the
~other party, each party will compare the amount of the- '
bill rendered to the other party and the-émquntvof the
billlrecéived’rrom tﬁe other'party. Except as otherwise .
pro%ided in subpa}agréph G(c), the party owing a net
balénce of the amounts of =2z2id bpills will pay such net
balancé to the creditor party not iater than thirty (30)

days after receipt of the other party's bill.

(b) After the Initial billing, COTC will

render to.ATﬁT and Eastern, as their interests maytappear,
and AT&T will rendep ?o COTC monthly accounts of the.billed
partles' or party's share of the costs incurred bg the bill-
ing part& for the provisibn, construction, installatiog‘and
laying of CANTAT-2 and TAT--6, raespectively. Employing thé‘i_
netting procedure.mentioned in subparagraph 6(a), except o
as otherwise provided in subparagraph 6(c), the party qx'»
parties owing a net balance'to the creditor party will pgy
that balance by the end of the calendar month following the4

month in which the account was rendered.
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(c) If the cable system in respect of which

the creditor party-is entitled to payment der subparagraphs
6(a) and 6(b) is not then operational, the party owing a net
balance may defer payment until the operational date of such

cable, system, provided that simple interest will accrue ahd

be payable on the net balance at the rate of 8% per annum

from the date such net balance would have been payable, but

for this subparagraph, to the date of payment.

(d) As COTC incurs costs in connectlon with

the maintenance and operation of CANTAT-2, it will bill ATET
and Eastern, as their interests may appear, monthly for their

shares of such costs lncurred during the preceding month.

Such bills shall be paid by ATET and Eastern by nof later |
. z the nmonth in

which the bill is rendered. When TAT-6 becomes operational,
ATeT will bill COTC mbnthly for its share of such costs in-

curred during the precedinz menth. The partles will then
net the monthly maintenance and operatihg i}ls, in accord-
ance with the netting procedure provided f r in subparagraph
6(2), and the party or parties owing the net balance will °
pay that balance by the end of the calendar month following

the month in which the other party's bill was received.

(e) Accounts not paid when due shall accrue
interest at the rate of 8% per annum from the date the
account was due until the account is paid. Bills rendered

pursuant to this paragraph 6 may be on the basis of actual o

. . S e A | mee L N . T L LY

costs will be appropriately adjusted in later billihgs
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. promptly after actual costs are determined. 1In comput¥

ing net balances for purposes of this Agreement, the
average official rate of exchange between the currencies

of the United States and Canada for the month or other

perilod covered by the bills shall be used, except that,

for ﬁnrposes of the initial net balance provided for in

subparagraph 6(a), the official rate of_exchangé at the‘A , 

close of business on the last business day before the

day on wvhich painent.is'nade shall be.uééd.

7. COTC, on the one hand, and KT&T and Eastern, |

on the other hand, shall keep and maintain, fo* period
of not less than five yezrs fron the.date the applicéble
bill is rendered, such books, records, vouchers and-ac—

counts of all thelr costs with respect to the provision,

-construction, operation and maintenance of 1:h‘> C’“TATnZ

Cable System and the TAT-6 Cable Sgatem, respectively, as

may be appropr¢ate to support thelr bills to one ano»her

hereunder and shall make them availzble at all_reason&blé

times for the inspection of the other party or partiesi

8. Noné of the parties shall be iiable to the
other parties for any loss or danage,snstained By’reason
of any failure in or breakdown of facilitiles associated"
with the CANTAT-2 Cable System or thevaT—G Cablg System,
or for any interruption of service, whatsoever shail.be
the cause of such failure, breakdovwn or interruption, and
however long it shall 1ast.

9. (a) Payments due under this Agreement from

" Naaw pea vy U QiU Lt l pada by enaad WT made il viie cul'i”d:lcs’

of the country of the payee.
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(b) For all purposes of this Agreement,
iricluding the places where payments are to be made, the
addresses or the parties shall be as follows; unless
otherwise designated in writing by the respective
parties:

Canadien Overseas xelecommunication Corporation
625 Belmont Street
Montreal 101, Canada H3B 2M2
American Telephone and Telegraph Company
5 World Trade Center -
Kew York, New York 10048 - - - SRR
Eastern Telephone and Telegraph Company R MR SR
c¢/o Amerlcan Telephone and Lelegraph Compeny L.
-5 World Trade Center . , T
New York, New York 10048 ‘
10. (a) During the term of this Agreement,
COTC will furnish end maintain, o2 cause to beefurnished
~and maintainedq_for_ﬂastern for use by ATEY such elrcuit @ - ..
faciiisties In Coanadxz os mzy be regulired to extend the
CANTAT-2 Czble Systzom cireeils covered by thiz Azreement
from the terminal of the ctable sysien at Beaver Harbour,
Nova Scotia to the United Stztes/Canada border. Such
eircult facilities shall be suitable for the intended use
and shall be fu“nisnOd and maintsined on reasonable and
nondiscriminatory termns and conditions which shall not be
inconsistent with gpplicable governmental-regulations in
Canada. The charges for such facilitles shall be billed

to Eastern in accordance with such billing and payment

procedures as COTC and Eastern may egree.




_econditions.which shall not be inconsistent with applic— S

" as AT&T and COTC may agree.
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(b) During ;he term of this Agreement, AT&T
will furnish and maintain, or cause to be furgished and
maintained, for COTC such circuit facilities in the United
States as may be required to extend the TAT-G Cable System
circuiﬁa‘coveredvby this Agreement from the terminal ofVVV; ,
the cable system at Green Hill, Rhode Tsland to the United ‘ 
States/Canada border. Such circuit fauilities shall be ! L
suit able for the intended use and shall be furnished and
maintained on reasonablu and non-dis crininatory terms and
able governmental regulations in thb,bnited States.- The': R
charges for such facilities shall be billed by AT&T to
COTC in accordance with such billiing and payment practices

i

- e .-

©11. T (a) The perfarmancs of *h¢s Agreeﬁnnt by

% ¥ - o
L B T -

the parties 1s contingent upons

(1) %he p”mvisiow and conﬁirund operas=
" tion of the CANTAT-2 nna TAT-6 Cable Systems after

they become opnrutional.

(31) The obtaining and continuance of
- such approvaln, cauaants and goverrmental authoriza— _'"1" 
tions as may be required or deemed necessary for this
Agreement by the parties and as may be satisfactory
to them. The parties shall use their best efforts

f;ﬂ Obtﬂ".ﬂ A Arrd teaan meialh ;f---.-‘v-q-gr-;z'!_::.‘ n(\,vgt_-—\ﬂl—“(: .,‘.,,,a‘

EOVETrnLElitil Ghinurisacions.
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If one of these contingencies is absent and the performance

of this Agreement is therchSy frustrated rOr.reasons other

than tﬂe termination_ofvthe operational life,of the cable
system involved for technical reasdns, the provisions.of
subpagagraph 3(a) hereof shall apply as if the condition
for termination therein set out appiied. |

. (b)’ In the event. the operational l1ife bf
the CANTAT-2 Cable System is terainated for technical
reasons while this Agreement is still in effect with re-
.spectltéﬂéi1~bf~§art 6f'the 150 whoie circﬁiis in that
system nmade availéplé to AT&T and Eastern hereunder, thisy

Agreement wWill terminate with respect to any such eircults

as to which the Agreewxsnt is then atill operative and CGTC

will refund to AT&T and Eastern, as their interests may
-appear, the proporticmate part of the capital cost of tﬁév
CANTAT-2 Cable Systeﬁ allo;able}to #uch ¢ircuits, less
depreciation accrued to the date>of such termination. In
the event the cperatlonal 1ife of the TAT-§ Cable'System'
is terminated for technical reasons zhile this Agreement

is 8till in effect with respect to 811 or part of the 150

equivalent half circults in that sysiean made availablg to

COTC hereunder, this Agrzement will terminate with respect

to any such circuits as to which this Agreement is then
stlll operative and ATET will refund to COTC the propor-
tionate part of the capital cost of the TAT-6 Cable System

allocable to such circuits, less depreclation accrued to
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12. The relationship betvieen thg parties hereto
shall not be that of partners and nothing herein contained
shall be deemed to constitute a partnership betweén then,
and the common enterprise among the parties»shall be{

limited to the express provisions of this Agreement.

13. ‘(a) Subject to subparagraph 13(b) hereof,
no party hereto shall without the consent of the othefs A
sell, assign, transfer or dispose of its rights or obli- .

gations under this Agreement, exceprt to a-legalisuccessdr o

- or subsidiary of, or a corporation controlling or under

the same control as, such party.

(b) AT&T and Eastsrn shall have the right
to grant to the BPO the indafeasidle right'of user of a

half interest in the 150 whole circults in COTC's portion

of the CANTAT-2 Cable System west of the midpoint of

)

Segment B thereof granted to ATLT :

L3

nd Eastern hereunder,

{

in order that AT&T and the BP0 may Jointly use said por-
tion of the 150 circuits west of the midpoint of Segment B
in conjunction with the matcéhing portioh of the 156‘cir-
cuits east of the nidpoint of Segment B for providihg.

communication services between points in or reached via

the Unlted States and points in or reached via the United
Kingdomnm. |
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14. This Agreement and any of the provisions
thereof may be altered or added to by any other agreement
in writing signed by a duly authorized person.on behalf
of each party.

15. This Agreement shall become effective on

the day and year first above written and shall, -unless

“otherwise agreedAby the parties hereto, continue in

effect until terminated in accordance with the relevant ,

provisions of thié Agreement.

16. If any difference shall arise between the

parties respecting the interprestatlion or effect of thils

Agreement or any part or provision thereof or their

rights and liabilities thersunder, und by reason thersof

the question shall requirz to be decided by what nunici-

ﬁal orznational.law this Agreeﬁént or such part or provi-
vision thereof is governed, ths Following fac%u shall be
excluded from consideration, namely, that it is made in a'
particular country end that it may sppear by reason of |
its form, style, language or otherwlse to have been drawn.
preponderantly with reference to a particular system of |
municipal or national law; the intention of the partiés
being that the saild facts shall be regarded by thg‘
parties and all courts and tribunals wherever,situaﬁe‘as
irrelevant to the guestion aforesaid and to the decislon

thereof.
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17. This Agreement shall cancel and supersede
the two letter agreements between AT&T and COTC, dated
December 8, 1972, relating to the subject matter of this

Agreement .’

P

IN WITNESS WHERZOF the partles have severally
subscribed these presents, or caused them to be subscribéﬁ VT
in their names and behalfl by their respective officers

thereunto duly anthorized.

- e mmem. AW

CANADIAN OVERSEAS TELECOMMUNICATION CORPORATION

(4

s . ‘ PN ‘7 -
.- K Lot BY : k‘ne:f:»m e . : [2{34‘;“ 2L
; idant &0 Goseal Whampi . -
) Prsidont &+ al Warepi Gooretary end Chnzeat Cwma{

v
AVMERICAN TELZPHCKZ AND TELEGRAPH COMPANY

-+ ~ _ " - Vice President
R ' Long Lines Department

EASTERN TELUPHONE AMD TELEGRAPH COMPANY

. _— P '/¢
’ By 5?ﬁ2§§24%igza.

President .

®




°

@

Schedule A

Description of the CANTAT-Z Submarine Cable System

Paragraph 1. of the CANTAT-2 Cable Agreement dated

March 26,
follows:

"Segment A That part of CANTAT-2 Cable System in Canada

1971 describes the CANTAT -2 Cable System as

_‘between the beach joint at Beaver Hartour, Nova

S

Scotia and the supergroup distribution frame in the
cable terminal station at Beaver Harbour including:

(1) An appropriate share of the land, building and 3 

common services including but not limited to the
transmission equipment power supply frequency

generating equipmant and test equipment (not wholly

associated with the submerged system terminal
equipment) ; :

(1i) All transmission power feeding and special
test equipment directly assoclated with the sub-

nerged plant as far as and 1nc1uding the supergrou“ i

¢istribution frame

.(iii) The power egulpment prbvided vholly for use

with power feedlng squiprent assoclated with the
submerged plant ' : -

(iv) The land zablas route between the terminal

etation and the veaceh Joint point including any
special construction rzquired for land based re-
peaters and/or eguzlizers : :

(v) The beach jJoint thz transmission _cable
('WLPPEQ wlth approprizte repeaters and sea earth
1.6, cables betvween tha terminal and the beach

[4

o nt point

(vi) The sea earth cable and electrode system or
lzand earth system assoclated with the terminal
pover feeding equipment. . , g

egment B The submarine cable equipped with zppro-

priate repeaters and equalizers and joint housings

between the beach joint &t the landing point in

Canada and the beach Joint at the landing point
in the United Kingdom. .

N R )
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Segment C That portion of CANTAT-2 Cable System in
* the United Kingdom between the beach joint at
*Widemouth, Cornwall and the supergroup distri-

bution frane at the cable terminal station at
Widemouth including:

(1) An appropriate share of the land, buillding
and common services including but not limited to
‘the transmission equipment povwer supply frequency
generating equipment and test equipment (not
wholly assoclated with the subnmerged system ter~
minal equipment)

(11) All transmisslion pover feeding and special
test equipment directly associated with the sub-
merged plant as fer ps and including the supergroup
distribution frame

(ii1) The power eguirment provided wholly for use
with power feeding equlpment associated with the
subnerged plant o

(iv) The land cablz route between the terminal
‘statlon and the beach Joiﬂt point including any
special constructicn reguired for land bdbased
repeaters and/or equalizers |

(v) The beach Joint the tr¢. mission cable equipped
with appropriate repesters and sea earth land cables
between the terminal and tnv oeach joint point

(vi) The sea earth cabdble and electrode system or
land earth system assoclated with the tern inal
povwer feeding eguipment. - ¢ - )




Schedule B

Description of TAT-6 (SG) Submarine Cable System

<(. Paragraph 1(a) of the TAT-6 (SG) Submarine Cable Construction
) and Maintenance Agreement dated May 2, 1973 describes the
Cable Systen as follows:

"SEGMENT ONE: Comprising the rollowing sub-segments:

Sub-Segment 1A: Land and builldings appropriate
For the cable landing and for the cable station
. ' equipment at Green Hill, Rhode Island, and station
‘ power equipment (other than station power equipment ' i
associated solely with the cable) at that location.  °~ 7

Sub-Segment 1B: Frequency generating and testing -
equipment (other than equipment provided for inland AR
connections) at the cable station at Green Hill, '

Rhode Island, solely associatad with the cable and
not included in SEGMENT TWO.

SEGMENT TWO: The whole of the submarines cable system -
provided between and including supergroup distribution LT
frames at Green Hill, Rhode Island and St. Hilaire de
Riez, France, comprising the following sub-segments:

(' ‘ Sub-Segment

A sion, cable terminating, hypergroup and supergroup )
- . translzating, powver fesding and speclal test equlpment
- ) " and arny special power acuipmant solely associated with

the submerged plont as Iapr as and including the super—

group distribuitisn frame installzd in the cable statlon
at Green HMill; the land cadle between the cable statlon
at Grezn Hill and the beach joint, including the bzach
Joint iteclf; any iand bassd submerslbles repsaters
which wmay be raguirsd; znd the power feeding earth
system. :

t 2A: The system terminal transmis-

Sub-Segmnent 2B: The submarine cable equipment. -
with intermediate submerged repeaters and egnalizers
between the besach Jolnis located at the landing points
in the United .States and France. ’

Sub-~-Segment 2C: The systen terminal transmission,”
cable terminzating, hypergroup and supergroup translat-
ing, power feeding and special test equipment and any
special pover equipment solely assoclated with the-
submerged plant as far as and including the super-
group distribution frame installed in the cable station

' at St. Hilaire de Riez; the land cable between the cable
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. . station at St. Hilaire de Riez and the beach joint,
including the beach joint. 1ltself; any land based
submersible repeaters which may be requifed; and
the pover feeding earth system. ,

SEGMENT THREE: Comprising the following sub-segments:

. Sub-Segment 3A: Land and buildings appropriate
for the cable landing and for the cable station equip-
ment at St. Hilaire de Riez, France, and statlon power
equipment (other than station power equipment associ-
ated solely with the cable) at that location.

Sub-Segment 3B: Frequency generating and testing .
equipment (other than eguipment provided. for inland. R
connections) at the cable station at St. Hilaire de - .7
Rlez, solely associated with the cable and not included RIS
in SEGMENT TWO." : ) , S L




Schedule C

Definition of Capital Cost of CANTAT-2 Cable Systenm
and of liaintenance and Operating Costs of
. . Segments A and B of CANTAT--2

*
*

Paragraph 10 of the CANTAT-2 Cable Agreement dated | , -
March 26, 1971 provides: s

™10 FOR the purpose of Clauses 4 and 9(4)
"Capital cost" means all expenditure incurred which
the Parties agree to be fair and reasonable in amount
and either to have been directly and reasonably in-
curred for the purpose of or to be properly charge-
able in respect of the constructing laying and in-
‘stalling of the cable system including but not ,
linited to amounts Incurred for cdevelopment engl-
neering design material rvanufacturing procurement
approval inspectlion and testing assoclated with
"layling or installation customs duties (or an allow-
ance in lieu of) taxes (except tax lmposed on the
income or profits or capital gains of a party hereto)
supervision overheads and insurance or a2 reasonable
allowance in lieu of insurance 17 either party elects
to carry a risk himself cor its=21f being a risk which
is similar to one against which the other party hareto

~has Insured or agairst whish Iinsurance 1s usual or
recognisead or woulé have been roasonable but doss not
include any interest on suzh erpenditure . This clause
does not preclude the parbies firom charging Interest
on costs Incurred during construcsting to purchasers
of indefeasible rlights o user in the cable system"

Parazraph 13(2) of the CANTAT-Z Cable sgreement dated
March 26, 1971 provides:

"13(2) For the purpose of thils Clause costs
of maintenance include (but a2rz rct limited to) the
cost of attendance testing adjustient repalrs and
replacements custons dutizs (or an aliowance in lisu
of) taxes (except income tax iwpoced upon the net
income of & party hereto) paid ian respect of the
Segment concerned and cost and axpenses reasonably
incurred on account of clalms rade by or against
other persons in respect of such Segment or any
part thereof and damages or compensation payable by o
the party concerned on account cf such claims Costs - Lo
and expenses and damages or compensatlon payable to
8 party on account of such claims shall be shared by
thenm in the same proportions Each party shall render
to the other guarterly bills of the expenditures and

YR UL

e fRpiEe Ry

bills vhen rendered"




Schedule D

Definition of Capital Cost and of Maintenance and Operat-
ing Costs of TAT-6 (SG) Submarine Cable System

Paragraph 1) of the TAT-6 (SG) Submarine Cablle Construction
Agreement dated May 2, 1973 provides:

¥1l. Costs, or capital cost, as used herein with -
reference to providing and constructing facilities for - -
the TAT-6 Cable System, including land, access roads '
and buildings, or causing them to be provided and con-

" structed, or to laying or causing to be laid cables,
repeaters and equalizers, or to installing or causing
to be installed cable station equipment, shall include =

. all expenditures incurred which shall -be agreed by the = - -
parties to be falr and reasonable 1n amount and elther .
to have been directly and rezsonably incurred for the A

~ purpose of, or to be properly chargeable in respect of, - -
such provislion, construcitlor, instaliation and laying, - e

“including, but not limited to, the purchase price and -
purchase costs of land, building costs, amounts equal

" to sixty percent (60%) of the development costs Lincur~
red by ATLT, the Post GfTice znd the French PTT relats-
ing to cakle snd repeaters, and {ifty percent (50%) cof
the developnent costs incurred by sa2id partles relating
to -terninal equipment for the 3G type submarine ¢able
system pursuznt to the ggrsement relferred to iIn para-
graph 2 hereof, engineerinyg, design, materials, manu-
facturing, procuremeznt and insvecticon, installatlon,
removing (with zppropriste reduction for salvage),

" table ship and other ship costs, Lesting assoclated
with laying or instsllation, eustoms duties, tazes
(except income tax imposesd upsn the net lncome of a4
party), appropriate intarest atiributable to other
parties' shares of costs fpcuresd Dy & party, super-~
vision, overhesds and insurance o & reasonable allcw- |
ance in lieu of lasurance it any party elects to carry
a risk itself, being & risk which is similar to one
against vwhich another party Ims insured or against
which insuranze 1s usual or recognized or would have
been reascnablie.” ‘

Subparagraph 15(b) of the TAT-6 (SC) Subzmarine Cable
Construction and M2intenance Agreemesnt dated May 2, 1973
provides: : Mo

%(b) The malntenance and operating costs to which
subparagraph 15(a) refers are the costs reasonably
incurred in maintaining and operating the facilities
involved, including, but not limited to, the cost of
attendance, testing, adjustments, repalrs and replace-
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and costs and expenses reasonably incurred on account

of claims made by or against other persons in respect
of such facilities or zny part thereof Jand damages or
compensation payable by the parties concerned on account
of such claims. Costs and expenses and damages or com-
pensatlon payable to the parties on account of such

-claims shall be shared by them in the same proportions

‘as they share the costs of maintaining and operating
the segments of the TAT-6 Cable System under subpara-
graph 15(a)." |
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STUART M. WARREN
General Attorney and
Assistant Secretary

FLYING TIGER LINE

7401 WORLD WAY WEST
P.O. BOX 92935
LOS ANGELES, CA 90009

{213 646-5145/646.6161 January 23, 1979

Federal Aviation Administration

Office of the Chief Counsel :
Attention Rules Docket (AGC-24), Docket 18604
800 Independence Avenue, S. W. B
Washington, DC 20591

Gentlemen:

The following comments are made with regard
to Docket No. 18604 Notice No. 78-18 by The Flying Tiger
Line Inc. ("FTL") a Delaware corporation providing all-cargo
transportation services pursuant to certificates issued
by the Civil Aeronautics Board.

From time to time, for sound business reasons FTL
has found it advantageous to enter into a program whereby
it leases aircraft to and from other air carriers on
a seasonal basis so that both air carriers can better
match equipment availability with seasonal demands. On
these occasions, it would be helpful if FTL could lease
aircraft from as well as to foreign air carriers. '

Recent amendments of Section 501(b) of the Federal
Aviation Act of 1958 would permit a foreign air carrier to
organize a corporation under the laws of the United States or
any state thereof and lease such aircraft to a U. S. air
carrier such as FTL "so long as such aircraft is based and
primarily used in the United States". The proposed Section
47.9(b) definition of "based and primarily used in the United
States" does not adequately deal with the situation of U. S.
air carriers who provide international service because each
aircraft is normally operated by such operators over their .
entire domestic and international route system. In such a
case the aircraft would indeed be based in the United
States; in that the U. S. air carrier would maintain the
aircraft in the United States and the aircraft would regularly
return to and operate in the United States; however, the
aircraft would also be used as part of the air carrier's
international operations and probably would not operate 60%
of its flight hours between points in the United States.




