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r By your letter of NcvESitler 17, l.987, you request our <ipiniQl'I as toI 
f whether a leaae int.ended for security is affected by a clause which 
j pe.rmits early terminatton. w. the event Of the lessee• a unavti i l ah! J ity of 
I funds. 
\ 

Incident thereto, you request our reviw of a proposed •sute atii t•llnicipal 
Aircraft r.iease/Puichase Agreement• under the terms of wni.Cll Citicorp 
N.'>rth i\merica, Inc. , will lease aircraft to certain state and niru.cipal. 
entities l!S le.Ssees. (Si.nee you have not raised t:be issue as to woother 
a differing standard may be aW).icable to state an! l!Ul'tlcipal lessees • 
under 49 u.s.c. l40l (.b) (2), I have not. discussed it.. M will be seen,\. 
the result would Pfobiabl.Y ~ the same.) 

In ildvieing ttae i'AA Aircraft .Registry with re.epect to who is the owner 
for registration Il1tpose8, th1s office b.aS been guideei by tba principle
that a lease which, upon caipliance with its teoie, results in the lessee 
~ or having the option of lle<:«ning the er.mer for no additional 
001$.icleration or llClllinal CC11Sicleration, is one intended for security. 
49 u.s.c. l.301(19) am u.c.c. section 1-201(37)(b). 

118 you Jmow, we have historically applied the •ten percent rule• to 
determine l'l4l!dnal value. Also, we are of the opinion that a lease which 
otherwise may be intended for security 6how.d not .be viewed as ~ when 
the let.see Jwl the option at its will t.o te.Imi.nate before making all 
rental paynri!nts and trmere such tentlnation '1ill not reslllt .in the lessee 
be<:auing the ~r for nauinal \1alUQ. (A "walk away• clause.> For 
S1.JWQit of this p:)Sition, $ee ~t;ter of MatbQef~r Pas:lsing CQ., rm;, , 67{ 
e.2d 1139 (19S2l. 

niat thiS lease is ihterded as one for secw:ity is unoontrwerted. ?lle 
l~ does not simply have an option to purchase, bl.it will receive all 
"rights, title and interest• to the leased property "Upon payn:ent by
lessee of the tinal. F.ental Payn&nt•• ~.· !I.be lessee grants the lessor •a. 
first a.rd priority sec::urit.y interest• in the aircraft.- . 
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Pl.trl:her, the parties agree that the lease ~ be filed cl$ a financing 
at:atemant evidencitag such seottricy interest. See Section 13, !l'itle; 
sacurit:,y &,~ Crf the lease. 

Section lO. ~QQriation of Funds of the lease prwides that ·if no 
fl.1lm or insW;ficient funds ..u:e appropriated anc:1 b.Idgeted inei<'lent to the 
lease, lessee may tecninate the lease, make appropriate rental paYJ*!ts, 

.blld return the aircraft. 

Significantly, Seetioo 10 al$<> provides that if the lease is terminated, 
the lessee is ooost.cained fraa aoauiring similar equip..ent. 

llased on the above &sc:ussion of the ternx; of the lease, it does not 
appear that Section 10 is intended as a lessee "walk away• clause. 
Bather, it 1$ sensible recognition that availability of funds is subject 
to periodic appropriat$..on processes and that gc.:,;ermental procurelllent
authorities may only Qbligate fl.lnde for budgetec;l and awrovea projects. 

It 1$ clear the poiier . to ter1rdnate lease liith inpmity is beyond the 
cootrQJ. of lessee. 1be lease ~ be termJ.nated only because of unavail­
ability Of f1m& blld with adverse ~ to the lessee (constraints 
oo reprocur~). . 

Based oo the foregoing diSClSSion, I am of the opinion that the pr:opoeed 
State and f.1.Ulicipa,l Aitcratt wse/Purchat;e Agreement is in the nature of 
a security .greer.ient and that the various lessees thereto (assuming they 
are otbeiwise eligible) may be ~ to be the owners of the aircraft 
for i;urposes of aircraft registratioo. 

Sinoe.&:ely, 

Original signed~ 
~<­
Aeronautical center QJunSel 

CCI 
AGC-7 
AGC-200 
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