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By your letier oﬁ Noverber 17, 1987, you rérjuest our cpinien as to
whether a lease intended for security is affected by A clause which
permits early termination in the event of the lessee's upevailabjlity of

Incident thereto, you request our review of & préposed ¥State and Minicipal
Alreraft masefl;uzcmse Mreement” under the terms of which Citicorp
North Aperica, Ine., will lease alrcraft to certain state and mundcipal
entities 23 legseces, (Bince you' have rot raised the issue as to whether

a differing standard may be applicable to state and municipal lessees

uncer 49 U.8.C. 1401(b) (2), I have not discussed it, As will be seen,
tha result would probalily be the sape.)

In advising the FAR Aircraft Registry with zaapect to wiw is the ower

for tegistration purposes, this office has been guided by the principle

that a lease which, uﬁ«; liance with its terz®, results in the lessee
or having the option of becoming the owner for no additional

congideration or niminel consideration, is one intended for security.

49 U.S,.C. 1301 (19) and 0.C,C. Sectian 1-201{37) (b). .

As you know, we have historically applied the “ten percent rule® to
deternine nominal valug, Also, we are of the opinfon that a lease which
othervise may be intended for security showld not be viewed as such when
the lesgee has the option at its will to terminate before making all
rental and vhere such tennination will not result in the lestee
becaming the owner for nominal value, (A “walk away® clause.) For

of this posivion, see Matter of Marhoefer Packing Co.. InG., 674
F.2d 1139 (1%82).
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That this laase is intended 28 one for security is uncontroverted. Ihe
lessee does not simply have an option to purchass, but will geceive all
®rights, title and [nterest” to the leased property “Upon payment by
lessee of the final Rental Payment,....*™ The lescee grants the lessot "a
first and priority security interest" in the aircraft.
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Purther, the parties agree that the lease "may be filed as a financing
atatenent evidencing such security interest.® See Section 13, Title:

Security Borecent of the lease. ,
‘Section 10. Nenappropriation of Funds of the lease provides that if no

funds or insutficient funds are appropriated and budgeted incident to the
lease, lessee may terminate the lease, make appropriate rental payments,

-and return the ajrcraft,
‘Significantly, Section 10 also provides that if the lease is terminated,

the lessee is constrained from acquitring similar equipment,

Based on the above discussfon of the terms of the lease, it does not
appear that Section 10 is intended as a lessee ®walk away® clause.
Rather, it i5 sensible recognition that availability of funds fr subject
to periodic appropriatjon processes and that governmental procurement

-authorities may only ebljgate funds for budgeted and approved projects.
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It is clear the power .to teminate lease with impunity is beyond the
control of lessce. The lease may be terminated ¢nly because of unavail~
ability of funds and with adverse consequences to the lessce (constraints
on reprocurement), .

Based on the foregoing discussion, I am of the opinion that the proposed
State and Municipal Aircraft Lease/Purchase Agreement {8 in the nature of
4 security agreenent and that the various lessees thereto {(assuming they
are otherwise eligible) may be deemed to be the owners of the aircraft
for purposes of aircraft registration, -

Sincerely,

Originel signed byt

; Standetl

Actonautical Centér Counsel
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Depariment of Transportation . : Mika Menroney Aeronautical Center
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USE ONLY FOR UNCLASSIFIED REQUIREMENTS WHICH CANNOT BE SATISFIED BY REGULAR U.S. MAIL, FAA POUCH
MAIL, ORA OTHER ECONOMICAL MEANS. {Reference Order AC 1770.5G)
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