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i ·. � By your iett.er of ltlYEl'iber 17, 1987, you request our opinion aa to
• � whether a lease .int.ended for security 1a affe¢ted by a clause which 

peimits earJ.y tendnation in the event Of the tessee•s unavaUa&>ility oft ' funr!s. 
I' 

Incident thereto, you re;uest our revie., of a pr~ •State arxi .t-llnicipal 
Aircraft ~chase Agmement• .Wlder: the terma of w.bicb ·Citf.coq> 
_North .America, Inc., will lease aircraft to certain state Md mmicipal
entitie1 as lessees. (Sinee ~ ;have ~t raised the isSue as to whether 
a differing statxlard 'IDB.'J be a.pplicable to &tate Ml mnicipal. lessees 1 

undet 49 U.S.C. 1401(b)(2) ~ I h;ave not c:U SOJS&ed it. A$ will be seen, 
the result would pr~ tie the ace.) 

\; . . .. � . .. � . 

m,·wlvi51ng t1\e FM Airctaft :Registry with reiupect to wbo is the ~r 
for regiettation putpo,MS, tbis office blS been gw.de<S by the pd.nciple 
that a lease wich, upxi <XJll)lianoe With iU teDUB, results :ln the lessee 
beoa:Qing or hiving the optioo. of beoc:cning the c,,me.c for no additional 
ccn&ideration or ncminal cau1ideration, is one intended for security. 
49 u.s.c. 1301(19) em u.c.c. section 1-201(37} (b). � . 

As Yo" Jcnow, we have historically. applied the •ten percent rule• to 
determine natdMl. value. Al.so, we a.re of the opinion that a lease whieb 
othenuse ma:J be interded for security .ehol.tld not be viewed u eucb when 
the le8$ee JlM t.be option at. ita ti1ill to tenni.nate befote ~ all · 
cental payments and \.bere such teniunation liil1 not result !n the ~essee 
becan1ng the owner for .ncwnaJ. value. (A "wA1x away• ~.) Por 
SUWort of thi• pooition-, see tsatter of Hldmfitr bs=lw\i CQ. , ~. p 67•,.2a 1139 (1982). � . 

d\l ; I � : ''.•' : 

~t thi.& lease is ~ as one for sac:urity is uncontrwertea, ~e 
l~ does not simply have an option to purchabe, wt~ i:eoeive all 

.,. � •tights, title and interest" to the leased ptqlerty ~ pa~t by
Lessee cf the tJ.nal P.ental Payment•• ;.." b _lessee grants the 1esso, •a. 
first ar¥3 priotity sec:urit;y interest• in the aircrl!ft.- . 
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f\trther, the parties agree that the lease 'J!llf be filed cl$ a financing
statement evidencit~ aucb seourit,y interest. see Section 13, !l'iUe, 
BecUri!;¥ t'etMl!Wt Of the lease. 

section lO. ~cviation of Fuoos of the lease prwides that ·if no 
fl.1ll(!s or uisutficie.nt funds ate appropriated and i;oogeted incident;. to the 
lease, lessee may teaninate the lease, make awro.pri.i.te rental p..ynents,

. ar.:l return the airc:taft. 

· SignificanUy, Seetioo 10 w.o prwides tb!lt if the lease is terminated, 
tbe le£;S<te is oonst:.cained fra:a aQqUiri.ng simUat equip!letlt. 

llaSed on the a.bove disc;ussion of the terJl6 of the lease, it does not 
~ that Sec:Uon 10 is intencled as a leseee l\ialk away" clause. 
Rather, it is sensible recognition that availability of funds is subject 
to periodic ~ropriation processes alXl that gc:,.,erllIIEntal procurement
,authorities may ooiy obl+gate fUMe for budgeted and awrO'{ed projects. 

"' , , I-

It .iS Clear the pc,wer .to teridnate lease with inpmity is beyond the 
cootrQJ. of lessee. 1be lease ~ be terminated only because of unav.ail­

' ability Of funds aoo with adverse consequences to the lessee (constraints 
\ on reprocur6$1lellt). . 

Based ® the foregoin9 disalssion, I ant of the opinion that the propc:,$ed 
State and .t,l.Ulicipa.l Aircratt r..ea.s./Purcha.ee Agreement is in the nature of 
a sec:urity c19r~ aro that the various lessees theretQ (a.sslllning they 
are otber;wiae eligible) may be <leened to be the owners of the aircraft 
for pu:poeK of .aircraft regi.strauoo. 
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Mike Mcnrcney Aeronautical CenterUS.Department ofTronspor1ollon 
Pest Office Bex 25082 

Federal Aviation Administration Oklahoma City, Oklahoma 73125 

UNCLASSIFIED FACSIMILE MESSAGE 

TO: Llr-)\1\JK \Jc\l<. bsQ
' 

FROM: AAC-7 - l'·(ke. 13, clR.to/J 

{405) 680-3296 or FT$ 747-3295 , 

(405) 680-4676 or 
; 

FTS 747-4676
FAX NUMJ3ER: 

. '·t . ' 
SUBJECT: Cou'd, leAses ­

. 
' 

MESSAGE: 71~0 :s +be .e>Ny 0r\10;e1JT h~ve bee1v 
Ioctl., :Re; Ccw'.f. leA-seG, 'he /C,ss!. 0p:i,:,;otJ 

c-0t:.i·~eA;1 +z;.-s Na+ beetJ foi:A:+eJ, A10y g~~e~+;otJS 

&fpRec ;1:,rf:eJ. 
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