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Recordation: Treatment of instruments
With Proprietary information
intentionaily Omitted; Legal Opinion

AGENCT: Foderal Aviation
Administration {FAA), DOT.
AcTION: Netice of legal opinion.

summany: This notice of legal opinion is
issued by the FAA Chief Counsel ta
advise interested parties of the
treatment of instruments, including
tonses, with certein proprietary
information {ntentionally emitted, when
they are submitted to the Civil Aviztion
Registry for recordation as conveyances,
ADDRESSES: Infcrmation cuncerning this
opinion mey be requested from the
Assistant Chief Counse] for the
Acrpnantieal Centar, P.Q. Box 25082,
Oklahama City, OK 731254904,

FOR FURTHER INFORMATIDN CONTAGT:
Joseph R. Standell, Ascistant Chief
Counsel for the Aeromautical Center,

sddress above, or by cailing (405) 954—
32%6. -

SUPPLEMENTARY INFORMATION: Section
503(a)(1) of the Federal Aviation Act of
1952 (49 App. U.S.C. 1483(a){1))
requires the Secrstary of Transportation
to establish and maintain a system for
ihe recording of conveyances which
affect title to, ar any interest in. civil
aircraft of the United States.

Under secrion 101{20} of tke Fedeml
Aviation Act (49 App. U.S.C. 1301(20)),
8 “conveyance” mesus & bill of sals,
contract of conditional sale, mortgage,
assignmenr of morgage, or other
Instrument affecting title to. or interest
in, proparty. Consistent with that
definitign, sircraft leases are treated as
conveyances.

Leases end other conveyances ara
fequently submitted for recordation 1o
the Civil Aviation Regisiry (the -
Registry). Prior to suhmitting documents
to the Registry, law firms will often

- request the opinian of the FAA

Assistant Chief Counsel for the
Aeronautical Center with respact to
questions concemming regisiration or
recordation. In the last several years,
when submitting such documents, law
firms bave typicaily esked the Assisiant
Chief Counsel a question similar to this:

We hereby request your opinien thal the
Lense Amendmeny. with {i} Exhibit B {Table
of Stipulated Lots Valuss), {ii] Exkibit C
(Table of Basic Rents) apd {iil) Exhibit D (Ead

" of Term Buyout Perceniagej intentionaliy

omitted from the FAA Eling counterpar
Lkersof a5 containicg confidential
information, is eligible for recordaticn unduer
section 503{a) of the Act.

The Assistant Chief Counsel wwpically
responds by permitting recordation with
such omissions. Airlireg and cther
parties that record convayances
fnvelving large aircraft swongly favor
continuaiion of such permission.

Now, the editor of the "Commercial
Aviation Report™ and persons who
appraisz the marker vaine of large
aireraft oppose continuatinn nf such
recardations and request that the
Registry record only complete
documents, Tkeir position is set out in
the Locke Parneil Rain Harrell
(hereinafter, Locke Parzell) law firm's
letter of Ssptember 1, 1993.

Following receipt of tte Locke Pamell
letter, the views of intercsted peraons
were solicitad. This cption addresses
tha concerns of all intereste:d nasties and
states the agoncy position with respect
to the recordability of conveyances with
redactions and cmissioas.

Accordingly. consistent with 5 U S.C.
552{a)(1}{D), the FAA publishes 12¢
response to Locke Pameil in the
Appendix to this document.
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lssued in Washington, Q.q.\‘S_.%pt;alln!m;r 16, . ‘:gn back trasvecrons whare tha real valua.of Several commenters suggest that full

1994, . . . 7+ ... thecollatersiiz oot yelishle. It {o urged that.  disclosure does not benuiit the publicst iz
. John H, Cassady., . : will husttheaviation industry,, . - butonly parochial interesta.
Deputy Chinf Caunsel, = . _ Z .- _ Additonally, it is urged that tha oversil With respect to legsl issues, practically .
! " R b el ey Gmadelal strostien of en eirling is oftsn pro-omission commentsrs point ou that
Appendix—Text of Locke Parnell Letter * -* "~ discernible from.e review of recordad - -~ thare i nn statutory or regulatery basis to

B Packard, Esfuire, Locks Parnpil: - ; transsctions. As an exampie, one commenter  require disclosure of confidential financia.
rlggnxf-lmaﬂ. 2200 Rosy Avenus, ﬂzﬂg. 7 pointed out thut xithough a ‘ jcular girline, Informstion. By refercnce to !agiaia_uva
Dullas, TX 75201-6776. © . - .- -~ . . asapubliccompany, had filed all documenss  histary, case law, and “plain meaning” of
. : LT required by tha Security and Exchangs soction 503 of tha Federal Aviation Aet, th
Tresumont of Instuments With Progretary:  gommission (SEC) and Depictmentof - int out that the Registry was establishad
Information Intentionally Omined. . - - - . : gt Bl . pomt o B’%‘ s d
: . Tronsportativn (DOT), it was coly througha =~ @ claaring house solely to allow intereste
Dear Mr. Peckard: Thank you foryour "= thorough review of the Registry's aircraft persons to check on intereats in atreraf.

lerror of September1, 1983, inwhich,on - _secord that tha “trus extsnr of its Snagcisi An sttornay in Oklahoma City srgues th:
behalf of your client, "Commarcial Aviation . - woes” Yecuns known. The resulting . FAA's position with respect to purmitting
Repore,” you abject 1o the Federal- Aviation . publicationof tha “covisr's precaricus. - -+ gmisgions has not really changed since 197
Administration (FAA) parmitting air carrders - condition® allegedly in flaencial - Healleges that neither FAA nor its

- aod lessars to yubmit purchnes, sale, and - imadf from ; predecessar, Civil Aeronautics Authority,
lease documents 1 FEA for racardation with  with the airding. - . n'm:mcms aver required o promissory nete with
certain financial informution deleted. - © : - The samsécommantsr pointed out thar SEC  anderlying financial information Ye filed
You say that the omitted information: * - snd DOT donot pravide chrrent information  With & chattel martgage. He elso alleges s
inciudes lease rates, maintenanc: rassrves:- - -« and retatyr sach infornstion oply foca - the Registry bas histarically accepta
arsorrzatian schednles and debt loans, You  Hwited time. . ‘ security agreements which contain blanks

argue thar FAA's parmittingthe - s ., 7 With respect in lagality, n sttomey representing financial lerms.
nondisclogure of sueh itfermation iy conrary suggests that a document with schodﬁlm . Severs| commentars analogize the FAA
to tha public inierest because thedaletéd " delated iznot &*cor " oln wrording system to that established in eac!

] beczuse -

information i8 euzential in making firand °  defining a contract, Black’s Law Dictiongry’ ~ 2f (e states based oo the Uniform
geCurate asscssments of B carriar's Anancial says:tha wiithig * ® * qouging the - - Commercial Code’s modal. Ona siriine
status, {13 safoty and ralnienence reserves- =~ dgrvomentofthe panisswith the terms and ~ 29Bgests that the FAA recording system
and meaningful dsbtanalyste. © ¢ . . ' conditioms® ® = .- - would pess legal muster even if it were cni

You requeet-PAA o immedistely stopits - Heargussthat: . Cee a “notice system.” A law firm says a “bare-
poiicy of permilting recordation Oﬂ{ : P <. - A writtsn instrurment that containg jess Ennasr%nnv:guf:;_;e istxjeco}-dable with dua
incomplbts document, or, in the alternative,  thwe the wtel of the terns cannot, by e ralon T an unrecartue
to Inidata rul g P ures m‘m’hm" ence. - mell;ec%mmsmem have pointed out that
ullowing for public comment, . He fusther paints out that 1hs filing system  giycq 8 (1.5.C. 352(b)(4) & p Kensa of
At your know, your latter was distributed . under the Uniform Commercial Code us :ommam:ial- or financial i;?;nrg:f:drin under
as ap attachmunt to FAA's lenter of - . adapted in the various states, is totaily " the Freedom of Information Act, the Regist:
Septamber 27,1998, which requested advice  diseiintlar fiom ths fFny syvtem under should nat disclose such information. An h
from [nterestad persons concerning thw legal  section 563 of the Federst Aviation Act. © apd that under section 1104 of the
and poilcy {smes. Wa recaived responses .~ Ho also ssysthot tho iseding court cases Priarai Aviation Act of 1953“(491 AP; LS.
from 17 concorned parties including: @ . - which diucuss the prposes of the Federal 1505), disclosure of information obrni;uué b
attorneys. aizlines, appraisers. the Air . - aircraft tecording sysura da not Ectually FAA isnat permitted {f such disclosure
TEa:spon z}a.slsgdnrtiion. ;2& the e%zoi,af : ﬁoive &m g:u,imhu proprietary would “adversely sffect the compotitive
“Commercial Aviation Report.” Twelve .- infortns omitted. . . - o . .
responses favernd continuation af tha FAA The case!i:‘y itting documnents to be ananl;;,o;lng{iﬂ"c arriet in foretgn air
poiicy of permitring emissions. Five -+ . recorded with celetions fs sut cut in letters

? e , Two faw firms say that FAA should nigt &
smepanses opposed 1t. Their pasitions willbe  from Pegasus Capital Corporation; Crowe and” i the business of detarmining the validit <
discussed herein.. . evy: Asmrican Airlines; USAir AINA instruments since that is reserved ta the

Based on review of the comments and our _ Holdings.maﬂﬁsh&‘:}:we. Inc.; states under section 505 of the Act.
recansideradoninf the issuss, we have . Milbunk, Tweed. Hedlay and MeClay; United An Qklshoroa City altorney says that
decided to continue permitting the - - Afrkines: Pand, Hasticgs, Janofeky, end ' Gongress’ intent in cwating the FAA
revordation of docurnents with limited

, ~“Walker: Foderal Express Ale Transport  © ppcording system can be gleaned fum sectic
nmissions or redactions. :

. : Acgociooncond MeAfmeand Taft. - - 503(g) of the Act 149 App. U.S.C. 1503(g))
As set vut in your letter of September 1, In regard to policy issuse, practicaily al which suthorizes FAA 10 issue regulations
1893, and letters from Rocklin D. Lyonsand  persone suppasting FAA'S recording . providing for endorsements upon certificate
Associates: Jack B. Feir and Associates; . documonts with omissions or redactions. of regiztrations "as may be necassary 1o
Aircraft Informaron Sorvices, Ioe; Avites | have rcentidned the signiflcant harm which facilitare the determination of the rights of
Aviation; and “Comsaercial Aviation . weould befall airfines if cenfidentinl financial panties dealing with civil aireraft = * ="
_ Repary,” principal arguments in suppertof  information were required to be released. The same atorney supgeats that a
FAA aceeptance of oniy complete’ 7 ¢ * .7 They assertthatthe harmcomes not oply as pecerdable *conveyancs'’ is simply wheteve
instruments am this following: *# <. 007 <0 gpésult of theadventzgeto other airlines il . the Ruaisu-y wii} accept undor § 49.33{a) of
it is urgad that obtainiog sapital to fipunes. - koowing proprietery infeemetion about the the Federat Aviaton Regulations {14 (FR
‘ransactions involving transport aircraft iz . - competition, bt also in the weakemed 49.33(a)).
hignly competitive. In making decisions. , ... negotisbing posidon of airlines if Jenders are In answer o Locke Parpell's assertian tha:
lenders rely heavily on information ; | .~ _ aware of Bunancial concemtons in previaus - permitting documents to be recorded with
concernicg financiel henlth of an sitline, es -  egreemsnts. Mereover. it Is urged that foreign  omissions requims rlemaking action by
.weil as the real market valua of aireraft The  mirlines and nopavistion businesses would FAA, 3 commenter says that the “pelicy™ or
market velug is frequently determined by ~ have a distinc advantegp in compening for “ruje”” which permits emissions is exemprec
- appraisals which are based on recent " cupital. ... | " . . from rulemsking hy the Adminisoative
tamparahls tmanssetions. A principal source Saverai eidines point enct that there isa Procedure Act. 5 U.S.C 553{b}{A} becaure u

of information about comparebles is found tn  significant smount of Infarmation concerning  is an interpretative rule. _ .
the Registy’s alrcraft recarda. If Snancialand  airiine Stoess aiready evailahie to the public. All commants have Been reviewed. Ve
otker information considered proprietary i3 In any avent, they say thxt the Registry was now begin discussion by considering the
parmitted o be delotod, market vaiue + ©  never intanded 53 8 datebese for financial mmrcry_lﬂné"&ﬂge. V1Yt v
appraisals become mare speculative, Asa- - ipformation which mem airlines’ .. - In gertineat pAtt, geation 503(aill) of thx
result, conservative investors are lass llkely - stockholders can't obtain, . Act {49 App. U.S.C. Z5u3(ai{1)) provices
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The Secretary of Transportation shall
establish end wmaintein s system for the
recording of * ¢ * any conveyance which
effects the title to, or any interest in, any eivil

aircraft of the United States.

Undur saction 101(20) of the Act (49 App.
L%.5.C 1303{20}), a “conveyance'' megns:

A bill of sate, contract of conditionai sale.
morgage, sssignmaent of yorpage, ot othar
instrnsment pffecting ttle to, or interest in,
property.

{The Repismy has historically treeted sircraft
tazsas py instruments ffecting ao interest in
propenty.}

Thers ic nothing in the languege of section
503 of the Act, or by way of legisletive
histary tn the Act of 1950 and predecessor
Civil Avronaufics Act of 19386, to suggest that
section 503 of the Act mendotus disciosure of
cocfidentisl fipancis! informstion. The
purpnse of saction 505 of the Actis®* * ¥
i0 create s central cloaring house far
recordation of title so that a persos, whersver
he rouy by, will know where he can find
ready access to the clalms agaiast, or liens,
or other legal interests in an airerafl.”
Afrerct Trading And Services v. Broniff, Inc.
819 F.2d 1227 4t 1221 (224 Cir, 1887),
fuoting lenguage in Philko Aviation, Inc. v.
Shacket, 462 U.5. 406 at 411 (1983}, which
lerguage comes from bouse hearings leading
10 passage of the Civil Aeransutics Act of
14938,

To our knowledge, there is no case law that
indicates that section 503 of the Act vither
resjuines disclosura of Bnancial information
or tht a Jegisiative prroose of section 503 of
the Act was o provide information
concerning Spancial finvss or safety of
airiines. .

Io the FAA Assisiant Chisf Counsel’s letter
of Seprember 27, 1993, he pased the question
whether a document with schedulus omitted
is & “conyeyanes,” That question is relevant
because under section 503 of the Act, FAA
records only "conveysnces” as defined in
sectioh 101{20) of the Act.

Only a faw commenters responded to the
question, As previously noted, one attomey
ergued thet s document which is anything
fess than the compiete sgrearpent of the
parties is not 4 convayanco.

Hewever, other commenters say That such
a document may be B conveyance:

1. * * ap jong as the provisions reiating
n the conveyance of title or interest are aot
redacred * * *

2. Becanxe g ronvepance i3 similar 1o an
enfaroceable sale of goods under UCT 2201
which requires only a writing sufliciest tn
show a contact of sale.

3, Bucansa & “bare-bones conveyance” is
sufficienr ‘

2. Because such a conveyance is
considered “acceptable by the
Administrator.”

We beligve that such a documpent with
certain, limited omissions or redactions is a
copveyance. Jt would be difficult 1o expluin
wiy a 30-page, ariginal lease signed by the
patties is not a conveyanre simply because
& schredule showing stipulated loss velues
has buen intentionally omitted. Jhe faet that
the parties to such a lessa may also Leve

sacked agreement as to stipulated loss value
~vhich they are unviiling to disclose} deos

Tol, in our judgnet, mmke the lease
subminted for recordetion any less A
conveyanes. .

The regulatitmswhbich fmplement saction
503 of the Act zne=et gt § part 49 of the
Fedrral Aviation Regalations (14 CFR part
48); § 49,1 35 azesiztement of section 503 af’
the Act. Section £93F {a o restatemnent of the
definition of “copveyance” in section 101{20)
of the At and incintes reigese. cancellaton.
snd discharges s mmtiorized fu saction
503(b} of the Are

Section 49.33 wtatws the oligihility
requiremaRoR of. conveyanees As
pertinant o thicdiczssion. §49.334s)
provides theta. must ke “ina
form prescribed Iy, ar acceptable to, the
Administrator St kind of conveyance, ™

Determinstionsaf what sre
"¢ v *aceeptidedn, e Administrator.” can
be found in the Zepigry's Examination -
Guidelines, and in opinions of the Assistant
Chisf Counsed for the Aarennutical Conter.
There are no FAAguidelines which presently
speak to the Issveof eenrdubility with ~
omissions end redactions,

During the laszS5yeers law firms have
routinely sougit Siomble-opinions
concerning the redacrlam of schodules
containing eoxsfidentizl finuncial
informetion. The Assistant Chivl Counsal
frequontly fods mach mdactions scceptable.

Therefore, it appasts, as one of the -
commenters bas puggreted, thet certain
redactad coaveymtes when submitted for
recordation are isx fmrm which hew bean
found and continses 35 be found acceptable.

Settivn 48.331c] prowides thata
vonveyance must be s original or duplicate
ariginal documant. As discussed earlier,
there is no indication that & Can ioual
purpose would bedafeytad by sllowing the
withholding of cestin financial informstios.
Nor for that marter. does § 49.33(c) requira
that on ariging] docmment or duplicate
original docurmettcomain such informetion
when no Congrestional purposs wonld be
served. Therefore, s wegard on silowsbly
redacted conveyancs with ink sigostures to
mert the renuirereest e gy “original or
duplicate original docrment.

Besad on the foreguizg discossion. we
believe that the recerding of doromentz with
limired redoctions er emissions is nat
contmry o statate.zegalation, or other
dircerive. ‘

We next turn 1o §aris Parnell's clairn that
rulemaking action is paressary in order to

contnue the practiceof recording documents

with umissions orsadsrtions. Such acton
wonld inciude genenal motice of proposed
ralameking and thepublic's opportunity to
peticipate in writh the
Administrative Procadare Act, 5 1U.5.C. 5563
b} and {e). .

The Alr TrensportAssocintian (ATA) has
cemmented that: FAA Bas infarmailly
construcd the Port 49 rgnlstians 1o allow
cooveysnee TonsaTions to be recorded
without certain ssesitive informatien ® = %,

ATA supgests that-whet FAA i3 doing is in
the namure of internretiog section 583(z) of
the Act gnd that “intempretstive riles” are
exernpt tnder § LLEC 553(b}A) from Tommal
md ing requirements, {“Gunarsl
statements of policy™ ace aiso axempt under
5 {LS.C sEAL) ALY

Fedoral courty have appiied various lests,

© singly or in combination, to attempt to-

distinguish between interpretative and
legisistive rules {a.g.. “suhstantial impacy”
*deference to agency iabek™ “degel sffect:™
“hinding norm’"}. See Administrative
Confersnce of the United States, A Guids To
Federal Agency Rulemaking, 55«68 (2d sd.
1951}, papes 55 through 68, More recently, in
determpining whethar rules are either
legislative or interpratative, courts have
focussd on the legal effect of the nues. See
.8, Americon Min, Congress v. MSHA. 293
F.2d 1106 (D.C. Cir. 1893]."“A statate oT
legisiattve rule thet ertually establishes 5
duty or right is Kkely 1o be rolatively specific
{and the agency’s refinement will ba
interpresslive), whereas o ugenoy's suthority
te creala rights end duties will typically be
rolatively broad (end the agency’s actual
establishment of rights and duies will
becorne an amendment meraly because it
supplies crisper and more detailed lines than
the sutharity being imerpreted}). i that were
30, no rile eould pass s en interpretation of
a legisistve milo unless it were confined to
parroting the rule or replaciog the original
vaguaness with another,” Id, at 1112,
Consequently, the FAA's delinestion of
sectien 503(a) as permitting the contipued
recordation of conveyancees with omissions
or redactions of financial data is
interpretulive and not legisiative in nature.
Finally, we note that a commenter suggests
that the FAA should adopt a UCC-like
approach and only require thet & flled
document indicats that a party hes conveyed
titla te or ias an interest {n a civil ainasft.
By this opinion, we intend only to affirm the
continuation of paremitting schedules
contsiging confidental, propristary
Information te be redacted or amitted kom
etherwire recordable documents. With
respect 1o particular documents, the advice of
the Asgistant Chief Counsal Yor the
Asronunrtice} Canter shouid be songhl
Sincerely,
John H. Cassady,
Deputy Chief Cornze].
[FR Doc. 93-23158 Filed 0-20-94: 8:45 am!
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