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Septerber 18,

Howell Begle, Esquire
Verner, Liipfert, Bernhard and ficPherson
Suite 1106

1660 L Street, H.W.

washington, O. C. 20036

Cear !ir. Bagle:

This is in response to your inquiry cf July 9, 1981, to the
Feceral Aviation Administration (FAA) concerning the effective-~
ness of certain propesed arrancerments intended to ensure

Fp_L_m..u,u.a.é_ﬁ._.sJ.b.iH ua&x-mﬂ.n.iu.gﬁssg_{.ﬁsmw.nﬁ.;
or L.S. registration under Section e Federa viaticn

Act of 1558, as amended (49 U.S.C. § 1401)(Act) and the Federal
fviation Regulations.

The neced for the prouposed arrangerments arises because of an
imminent change in Crocker National Bank's (CH3) status as a
“citizen of the United States”, as that term is defined in

the Act (49 L.5.C. 1301{16)). CUB currently is an_owner- o

a1rcraft “From the time the 1everaged 1eases ‘commenced unti]l
the present, CHD qualified as a “citizen of the United States®.
Due tc¢ the recent approval by the Federal Reserve Beard of the
acquisition by a foreign citizen of 51% of CNB's parent corpora-
tion, CH3 will no longer be a "citizen of the United States”.

it If the aircraft subject to the four leveraged leases are to
‘'rermain registered in the United States, it 1s necessary for

ii (i3, as an owner-parti red ol

“ WETy holds over the ouner-trustee in each of the four
- Teveraged leases.

—

We understand from your submissions that the following 1s true
¢f the leveraged leases which are the subject of your inquiry:

1. Fan Amcrican World Airways, Inc. (Pan Am) leveraged lease --

(a) The owner-trustee is and will continue to be a
"citizen of the United States"™;




T

(b)
(c)

(d)

(e)

(f)

The owner-trustee holds legal title to the aircraft
in trust for the two owner-participants;

The owner-trustee §s and will centinue to be the
registered owner of the ajrcraft;

The two owner-participants, CKB ard First Security
dank of Idaho (First Security), hold 90% and 10%,
respectively, of the beneficial interests in the
owner trust;

First Securfty is and will contfnue to be a "citizen
of the United States";

Currently, the two owner-participants have equal
authority to direct or remove the owner-trustee.

World Airways, Inc. (World Airways) leveraged lease --

(a)
(b)
(c)

(d)

(e)

(f)

The owner-trustee §s and will continue to be a
“citizen of the United States";

The owner-trustce holds legal title to the aircraft
in trust for the two owner-participants;

The owner-trustee is and will continue to be the
registered owner of the afrcraft;

The two owner participants, CHB and First Kational
Bank of Denver, R.A. (First Hational), hold 75%
and 25%, respectively, of the beneficial interests
in the owner trust;

First lHational 1s and will continue to be a “titizen
of the United States";

Currently, the two owner-participants have egual
authority to direct or rermove the trustee.

fmerican ARirlines, Inc. (American) and Trans World Airways
(TWE) leveraged leases -- :

(a)

The owner-trustee is and will continuc to be a
"citizen of the United States":



(b) The owner-trustee holds legal title to the aircraft
in trust for the sole owner participant, CNB;

(c) The owner-trustee is and will continue to be the
registered owner of the aircraft.

(d) CKB holds 100% of the beneficfal interests in the
owner trust. ,

With respect to the Pan Am and World Airways leveraged leases
you have proposed an arrangement whereby CNB will relincuish
certain cf the voting rights it currently holds under {its
leases. licre spec1f1ca11y. CHB will agree to diminish {ts
voting power to 25% of the total ‘m.by
thie owher- art1m<,ﬁv c f0 accomplish this by
arncnaing the def1n1t10ns of the terms "majority in interest
of owner-participants” and "majority in interest of participants”,
as used in the relevant trust agreerents, by adding the follow-
ing Yanguage:

“For the purpose of this definition, no owner-participant:
shall bke considered to have more than twenty-five

percent (25%) of the total voting rights and interests

cf the owner-participants with respect to the furnishing
of instructions to the Trustee or otherwise participating
in the manageiient of the Trust, for any period during
vhich tke owner-participant fails to qualify as a United
States citizen, within the meaning of Section 101(16)."

We are of the cpinion that the contractual limitation of CKD's
voting rights to 25% of the aggrecate voting rights of all
ouner-participants will be effective to maintain the continued
eligibility for _U.S. registration of the aircraft subject to
the Pan Am and Horld Airways leveraged leases. The reduction
Ly contract of CHB's power to direct or remove the owner-
trustee to 25% of the aggregate power to direct or remove a
trustec is consistent with Section 47.7(c)(3) of the Federal
fviation Wecujations (14 CFR 8 47.7(c)(3)). However, in order
to better conform to the requirerents of Section 47.7(c)(3),
the HTEWﬁFEﬁT“To the relevant trust agreements should read as

follows: 7




“For the purpose of this definftion, no owner-participant
shall have more than twenty-five percent (25%) of the

total voting rights and interests of the owner-participants
with respect to directing or removing the Trustee or
otherwise participating in the managerent of the Trust,

for any period during which tbe owner-participant fails

to qualify as a United States citizen, within the meaning
of Section 101(1€)." ,

To ensure the continued eligibility for U.S. registration of
the aircraft subject to the American and TWA leveraged leases,
ifn which CNB 15 the sole owner participant, you propose a
rather complex arrangerent in order to achieve the required
limitation on the degree of control which CKNB may exercise
over the owner-trustee. We do not express any opinion as to
whether this proposed arrangenent would be effective to ensure
the continued eligibility for U.S. registration of ajrcraft
subject to the relevant leases. An alternative arrangement,
discussed in recent telephone conversationsbbetween you and a
member of this staff, however, would appear to tetter serve
your purpose and, in my opinfion, meet the requirements of N
Section 47.7(c) of the Federal Aviation Regulations.

Section 47.7(c) was intended to clarify trustee registration
eligibflity with respect to trusts wherein "some or all of the
beneficial interest is held by foreign investors." 44 Fed.
Reg. 65 (187%). FAA practice, as reflected in Sectfon 47.7(c)
is "to ignore the scope of economic participation of foreign
benaficiaries if the trust is an active trust and if the
trustee exercises totally independent judgment with respect

to all decisions involving the afrcraft . . .. Conversely, . .
where the trustee is strongly controlled by the foreign in-
vestor, . . . the beneficiaries are the true owners of the
aircraft for administrative purposes, and . . . the aircraft
is not eligible for registration under Section 501(b)(1)(A)(1)

1d.

Consequentliy, the FAA will register an aircraft in the name of
the U.S. citizen trustee of 2 trust wherein CNB is the only
beneficiary, provided that (NB does not have the power to direct
or remove the trustee. Because the owner trust in question

must be a passive trust, CHB cannot relinquish {its Hecision oz
making authority with respect to its beneficial interests as

-



/

owner~-participant to the owner-trustee. 1In order to achieve
the necessary limitation on CHD's voting power, CNB3 may assign
in trust to a designated trustee a1l CHB's voting powers under
the owner trust with respect to all matters including, without
limitation, the ownership and operation of the aircraft. The
desfonated trustee must be a “"citizen of the United States".
In addition, the designated trustee must execute an affidavit
stating that the trustee is not aware of any relatfonship
involving CHC as a result of which CHNB would have the power

to influence or 1imit the exercise of the trustee'’s authority.
Of course, the trust under which the designated trustee acts
must be valid under applicable state law.

Provided that suitable documents, incorporating the requirements .
cutlined herein, and substantially identical in all cther respects
tuo those furnished with your letter of July -9, 1981, are sub-
mitted to the FAAR aircraft registry, and subject to our review
thereof, it is our opinion that the aircraft in question will not
cease to be eligible for registraticn in the United States by
rcason of CHB's change in ciftizenship status.

Sincerely,
-5'/

JOHN T. STEWART, Jr.
fssistant Chief Counsel
International Affairs

ard Leagal Policy
Cffice of the Chief Counsel
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