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DECISION AND ORDER2

 
 Respondent Helicopter Flite, Inc., has appealed from the initial decision written 

by Administrative Law Judge (“ALJ”) Isaac D. Benkin, holding that Helicopter Flite 

violated 14 C.F.R. § 135.25(b)3 by failing to have exclusive use of the only aircraft that it 

was authorized to operate under its operations specifications.  The ALJ assessed an 

$11,000 penalty.  Helicopter Flite argues on appeal that:  (1) its Sixth Amendment rights 

                                                 
1 Generally, materials filed in the FAA Hearing Docket (except for materials filed in 

security cases) are also available for viewing at http://www.regulations.gov.  14 C.F.R. 
§ 13.210(e)(1).   
 

2 The Administrator’s civil penalty decisions, along with indexes of the decisions, the 
rules of practice, and other information, are available on the Internet at the following address:  
www.faa.gov/about/office_org/headquarters_offices/agc/pol_adjudication/AGC400/Civil 
_Penalty/.  See 14 C.F.R. § 13.210(e)(2).  In addition, Thomson Reuters/West Publishing 
publishes Federal Aviation Decisions.  Finally, the decisions are available through LEXIS 
(TRANS library) and WestLaw (FTRAN-FAA database).  For additional information, see the 
Web site. 
 

3 The regulation, in pertinent part, provides:   
 

Each certificate holder must have the exclusive use of at least one aircraft that 
meets the requirements for at least one kind of operation authorized in the 
certificate holder’s operations specifications.  In addition, for each kind of 
operation for which the certificate holder does not have the exclusive use of an 
aircraft, the certificate holder must have available for use under a written 
agreement (including arrangements for performing required maintenance) at least 
one aircraft that meets the requirements for that kind of operation. 

 
14 C.F.R. § 135.25(b) (2008). 
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were violated when the ALJ denied its request for a continuance of the hearing after 

granting its counsel’s motion to withdraw; (2) its Fourteenth Amendment rights were 

violated by being precluded from introducing evidence; (3) there was no violation; and 

(4) the $11,000 penalty was excessive.  Helicopter Flite requests that the Administrator 

remand the case for a new hearing, or, in the alternative, reduce the civil penalty. 

The FAA, in its reply brief, argues that the ALJ acted appropriately when he 

denied the motion for a continuance and granted the motion barring Helicopter Flite from 

introducing evidence at the hearing.  The FAA argues further that the $11,000 civil 

penalty is consistent with sanction guidance.  Regardless, the FAA submits, “remand of 

the case for a re-hearing, to give Appellant the opportunity for further preparation of the 

case … would be appropriate.”  (Reply Brief at 9.) 

 After consideration of the record and the briefs, it is held that in the absence of 

evidence of operation, a certificate holder cannot be found to have violated Section 

135.25(b).  Consequently, the FAA failed to prove that Helicopter Flite violated Section 

135.25(b) because the FAA did not introduce any evidence that Helicopter Flite or any 

other entity operated the helicopter in question after the helicopter was sold. 

I.  Case History 

Helicopter Flite, based in Weatherly, Pennsylvania, holds an air carrier certificate 

and operates an on-demand helicopter transportation service4 under Parts 119 and 135 of 

the Federal Aviation Regulations (FAR).5  Floyd Hoffman is Helicopter Flite’s chief 

pilot.   

                                                 
4 Under its operations specifications, Helicopter Flite is authorized to conduct on demand 

Part 135 operations in common carriage.  
  

5 14 C.F.R. §§ 119.1-119.71, and 135.1-135.443.   
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The FAA alleged in its Second Amended Complaint that between February 12, 

2008, and September 15, 2008, Helicopter Flight did not have exclusive use of a Bell 

helicopter, identification number N407Z, which was the only aircraft that it was 

authorized to operate under its operations specifications.6  The FAA alleged that 

Helicopter Flite violated 14 C.F.R. § 135.25(b), which provides that “[e]ach certificate 

holder must have the exclusive use of at least one aircraft that meets the requirements for 

at least one kind of operation authorized in the certificate holder’s operations 

specifications.”  The term “exclusive use” is defined in 14 C.F.R. § 135.25(c) as follows: 

For the purposes of paragraph (b) of this section a person has exclusive use of an 
aircraft if that person has the sole possession, control, and use of it for flight, as 
owner, or has a written agreement (including arrangements for performing 
required maintenance), in effect when the aircraft is operated, giving the person 
that possession, control, and use for at least 6 consecutive months. 
 

The FAA sought an $11,000 civil penalty for this violation.  Helicopter Flight denied the 

allegations in its Answer to the Second Complaint.   

The ALJ initially ordered the parties to exchange proposed exhibits and witness 

lists by December 8, 2009, and scheduled the hearing for December 22, 2009.  After the 

FAA moved for a continuance, the ALJ postponed the hearing until January 26, 2010, 

and ordered the parties to exchange proposed exhibits and witness lists by January 12, 

2010.   

 The FAA served its proposed exhibits and its witness list in a timely fashion, but 

Helicopter Flite failed to serve a witness list or any proposed exhibits.  On January 19, 

                                                 
6 The FAA filed the original Complaint on June 30, 2009, alleging that Helicopter Flite 

violated 14 C.F.R. § 135.25(b) because it did not have exclusive use of a different aircraft, 
N407JG (which was the only aircraft listed on its operations specifications) after it was sold on 
July 9, 2008.  The FAA filed its Amended Complaint on September 29, 2009, substituting N407Z 
for N409JG. 
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2010, one week before the hearing, the FAA filed a motion in limine seeking to preclude 

Helicopter Flite from offering into evidence any exhibits or testimony due to its failure to 

comply with the ALJ’s order.  Helicopter Flite did not reply to that motion. 

On January 20, 2010, Helicopter Flite’s attorney filed a motion seeking leave to 

withdraw as counsel.  The motion stated that Helicopter Flite’s principal, Floyd C. 

Hoffman, no longer desired for this attorney to represent the company.   

 At the hearing held in Allentown, Pennsylvania on January 26, 2010, the ALJ 

granted Helicopter Flite’s attorney’s request to withdraw as counsel.  (Tr. 4-5.)  

Mr. Hoffman, as the company’s representative, then requested a postponement, but the 

ALJ denied the request.  (Tr. 8-10.)   

The agency attorney renewed the motion in limine at the hearing.  (Tr. 11-12.)  

The ALJ granted the FAA’s motion in limine, precluding Helicopter Flite from “put[ting] 

on a case in chief,” and limited it to cross-examination of the FAA’s witnesses.  (Tr. 12.)  

Two witnesses testified for the FAA, and Mr. Hoffman cross-examined both of them. 

After the FAA put on its case-in-chief, both Mr. Hoffman and the agency attorney 

presented oral closing arguments, and the hearing was adjourned.  On February 4, 2010, 

the ALJ issued his written initial decision, holding that the FAA had proven by the 

preponderance of the evidence that Helicopter Flite violated Section 135.25(b). 

II.  Evidence 

On November 12, 2007, Air Chopper, LLC, a holding company controlled by 

Mr. Hoffman, leased N407Z to Helicopter Flite for a three-year period beginning on 

November 12, 2007.7  The lease provided that “both parties understand and agree that in 

                                                 
7 The lease was signed by Mr. Hoffman for Air Chopper and by Marion Hoffman for 

Helicopter Flite. 
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the event the said helicopter is sold by Air Chopper, LLC, then this Lease shall 

automatically terminate.”8  (Exhibit A-6.)   

Helicopter Flite’s operations specifications provided, at paragraph A008, as 

follows: 

Exclusive Aircraft Use Requirements for Part 135 Operations.  At least one 
aircraft that meets the requirements for at least one kind of operation authorized in 
the certificate holder’s operations specifications must remain in the certificate 
holder’s exclusive legal possession and actual possession (directly or through the 
certificate holder’s employees and agents) as specified in Section 135.25.  This 
aircraft cannot be listed on any other Part 119 certificate holder’s operations 
specification during the term of the exclusive use lease. 
 

On January 30, 2008, the FAA approved operations specifications paragraph 

D085, authorizing Helicopter Flite to operate N407Z in commercial operations.  N407Z 

was the only aircraft listed on Helicopter Flite’s operations specifications at this time.   

Less than two weeks later, on February 12, 2008, Air Chopper sold N407Z to 

Pumpco, Inc., a company based in Texas.  (Exhibit A-5; Tr. 64-65.)  Mr. Hoffman signed 

the bill of sale on behalf of Air Chopper.   

On March 11, 2008, Mr. Hoffman sent via facsimile a copy of the lease dated 

November 12, 2007, to the Allentown Flight Standards District Office (FSDO), in 

response to an earlier request by the FSDO for documentation establishing that 

Helicopter Flite had operational control over the aircraft that it used.  The FSDO had 

made similar requests for documentation to all the Part 135 certificate holders over which 

it had jurisdiction.  (Tr. 70.)   

                                                 
8 It may fairly be questioned whether a lease with a provision like this one satisfies 

Section 135.25(c)’s requirement for a written agreement giving the certificate holder sole 
possession, control and use for flight for at least 6 consecutive months.   
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On May 30, 2008, Roberts Ranch Investments, LLC, another Texas-based 

company, purchased N407Z from Pumpco. 

In September 2008, Hoffman contacted the FSDO to request a conformity 

inspection of another helicopter, N407JG, which Mr. Hoffman wanted to add to 

Helicopter Flite’s operations specifications.  (Tr. 42-43; Initial Decision at 2.)  FAA 

Inspectors Eugene McCoy and William Rush inspected N407JG at Helicopter Flite’s 

hangar on September 15, 2008.9  (Tr. 44-46; Initial Decision at 2.)  After inspecting 

N407JG, the inspectors, who were unaware that N407Z had been sold, asked 

Mr. Hoffman if they could inspect N407Z or examine its records.  (Tr. 47.)  Inspector 

McCoy testified that Mr. Hoffman replied that he had sold the aircraft recently and that 

he did not have the aircraft or the records.  (Tr. 47-48.)  Inspector McCoy wrote in his 

statement, dated September 18, 2008, that Mr. Hoffman explained that he “needed to get 

[N407JG] on the FAR 135 certificate as soon as possible.”  (Exhibit A-3.)  According to 

the inspector’s statement, Mr. Hoffman answered “that’s correct” after being asked, “you 

mean that you don’t have an aircraft for 135 at this time?”  (Exhibit A-3; Tr. 54.)   

The inspectors subsequently explained the situation to Frank Alotta, the principal 

operations inspector.  (Exhibit A-3; Initial Decision at 2.)10  Inspector Alotta sent a letter 

of investigation to Helicopter Flite on October 7, 2008, stating that “[y]our company’s 

aircraft, the exclusive use aircraft, was sold … leaving the company without an aircraft.”  

(Exhibit A-7.)  The inspector requested Mr. Hoffman’s pilot logbooks for inspection 

                                                 
9 Due to certain discrepancies found during the conformity inspection, N407JG was not 

added to the Helicopter Flite’s operations specifications until October 2008.  (Tr. 45.) 
 

10 Inspector Alotta then researched N407Z’s status on the FAA’s electronic database, and 
found records indicating that N407Z had been sold on February 12, 2008, and again on May 30, 
2008.  (Exhibits A-3, A-4, A-5; Tr. 61-64; Initial Decision at 2-3.)   
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“along with any evidence or statements you might care to make regarding this matter.”  

(Exhibit A-7.)   

Mr. Hoffman responded by letter dated October 10, 2008.  He wrote that he had 

told the inspector that negotiations were underway for the sale of N407Z, and that he 

planned to replace N407Z with a new helicopter.  He also wrote that he had left the 

inspector a voice message after N407Z was sold.  (Exhibit A-8.)  Mr. Hoffman explained 

that the inspector should schedule an appointment to inspect his pilot logbook at the 

hangar in Weatherly.  (Exhibit A-8). 

III. Initial Decision 

In his initial decision, the ALJ held that the FAA proved by a preponderance of 

the evidence that from at least February 12, 2008, until September 15, 2008, Helicopter 

Flite lacked exclusive use and possession of the only aircraft listed in its operations 

specifications in violation of 14 C.F.R. § 135.25(b).  (Initial Decision at 5.)   

Although the ALJ had ruled that Helicopter Flite could not put on a case-in-chief, 

the ALJ found that Mr. Hoffman’s allusions at the hearing (during cross-examination and 

argument) to an oral lease giving Helicopter Flite exclusive use of N407Z after its sale11 

“strained credibility.”  The ALJ explained, “prudent businessmen do not transfer 

exclusive use and possession of such valuable assets on the basis of a handshake or an 

‘oral lease.’”  (Initial Decision at 5.)  Furthermore, even if such an oral lease existed, the 

ALJ held, Helicopter Flite violated the regulation because “if a Part 135 operator seeks to 

satisfy the ‘exclusive use’ requirement by leasing an aircraft, the arrangement must take 
                                                 

11 For example, in his opening statement, Mr. Hoffman asserted, “We had an oral contract 
that that aircraft would remain on the certificate until the Allentown FSDO was able to put 
[N407JG] on the certificate.”  (Tr. 26.)  He claimed that Helicopter Flite still retained control of 
N407Z despite the fact that it had been sold and was in Texas.  (Tr. 26.) 
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place under a written agreement.”  (Initial Decision at 5.)  The ALJ also found that 

Hoffman “knowingly and deliberately tried to mislead” the FAA by providing a “false 

and fictitious” written lease for N407Z from Air Chopper to Helicopter Flite.12  (Initial 

Decision at 8.)   

 In determining an appropriate civil penalty, the ALJ discussed the FAA sanction 

guidance set forth in FAA Order No. 2150.3B, entitled “FAA Compliance and 

Enforcement Program” (“FAA Order”) and the testimony of Inspector Alotta regarding 

the application of the guidance to the facts of this case.  The ALJ noted that the FAA 

sought an $11,000 civil penalty, which, under the guidance, is the highest penalty that 

should be assessed against a small business concern like Helicopter Flite for non-

compliance with operations specifications resulting in the “likely potential or actual 

adverse effect on safe operation.”  (Initial Decision at 8, quoting FAA Order No. 2150.3B 

Appx. B, at B-12.)  The ALJ wrote that he “would normally reduce this figure to take 

account of mitigating factors and the technical nature of the violations, as well as the 

realization that the Respondent is, after all, a small businessman.”  (Initial Decision at 8.)  

However, according to the ALJ, Hoffman’s “reprehensible” attempt to mislead the FAA 

                                                 
12 The evidence does not support the ALJ’s finding that Helicopter Flite “had provided 

the FAA with a false and fictitious lease of the aircraft from Air Chopper to Helicopters Flites 
(sic) dated a month after the purported lessor had sold the aircraft.”  (Initial Decision at 6) 
(emphasis added).  The lease agreement was signed on November 12, 2007, 3 months before Air 
Chopper, the lessor, sold N407Z to Pumpco on February 12, 2008.  Consequently, there is also no 
support for the ALJ’s finding that “when asked to submit his lease or other papers containing 
evidence of his right to exclusive use and possession, the Respondent cooked up a purported lease 
from another entity controlled by Mr. Hoffman.”  (Initial Decision at 8) (emphasis added.)  
Nonetheless, it does appear that Mr. Hoffman was trying to mislead the FAA when he sent the 
FAA a lease that he must have known was no longer in effect, because under its terms, the lease 
terminated when Air Chopper sold N407Z to Pumpco.  
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was an aggravating factor, that “warrant[ed] assessment of the maximum civil penalty,” 

and as a result, he assessed an $11,000 civil penalty.  (Initial Decision at 8-9.)   

III.  Discussion 

 Helicopter Flite argues in its appeal brief that the FAA sanction guidance 

pertaining to violations by air carriers and commercial operators does not specifically 

refer to situations in which the carrier or operator does not have exclusive use of an 

aircraft.13  He concludes, as a result, that “in fact according to [the guidance] NO 

violation occurred.”   

 Certificate holders authorized to conduct operations under Part 135 must comply 

with the requirements set forth in Part 135 of the Federal Aviation Regulations, 14 C.F.R. 

§§ 135.1 – 135.507.  Section 135.25(b) requires that a certificate holder have exclusive 

use of at least one aircraft that meets the requirements for at least one kind of operation 

authorized in its operations specifications.  The FAA did prove that Helicopter Flite did 

not have exclusive use of the only aircraft listed on its operations specifications between 

February 12, 2008, and September 15, 2008. 

 However, it makes no sense to enforce this requirement by imposing a civil 

penalty unless there is evidence that the certificate holder continued to operate during the 

time period that it did not have exclusive use of at least one aircraft.  If there is no 

implicit operation requirement, then, for example, the FAA could assess a civil penalty 

                                                 
13 The FAA has published the Administrator’s guidance regarding sanctions for 

violations of those requirements in FAA Order No. 2150.3B, FAA Compliance and Enforcement 
Program.  The pertinent sanction guidance, set forth in Figure B-1-c of FAA Order No. 2150.3B, 
provides that a minimum civil penalty is appropriate when an air carrier’s operation constitutes a 
technical violation of its operations specifications.  It also provides that a moderate or maximum 
civil penalty is appropriate for a violation involving an operation contrary to operations 
specifications involving “likely potential or actual adverse effect on safe operation.”   
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once a certificate holder’s exclusive use aircraft was destroyed by fire or natural disaster.  

Likewise, a certificate holder would not be able to sell its exclusive use aircraft and use 

the proceeds to purchase another aircraft without being in violation of Section 135.25(b). 

The FAA did not introduce any evidence to show that Helicopter Flite operated 

any aircraft after the sale of N407Z.  The evidence in the record shows only that: 

• Helicopter Flite leased N407Z from Air Chopper on November 12, 2007,  

• N407Z was added to Helicopter Flite’s operations specifications on 
January 30, 2008; 
 

• Air Chopper sold N407Z to Pumpco on February 12, 2008; 

• Pumpco sold N407Z to Roberts Ranch Investments, LLC, on May 30, 2008. 
 
Simply not having an exclusive use aircraft will not be considered as constituting a 

violation of Section 135.25(b), warranting the assessment of a civil penalty, absent 

evidence of operation under Part 135.14  Hence, no civil penalty is warranted in this case. 

IV.  Conclusion 

 For the foregoing reasons, the ALJ’s decision is reversed, and no civil penalty is 

assessed. 

      [Original signed by J. Randolph Babbitt] 

      J. RANDOLPH BABBITT 
      ADMINISTRATOR 
      Federal Aviation Administration 
 
 

                                                 
14 In light of this determination, there is no need to address Respondent’s other arguments 

pertaining to violations of constitutional rights or regarding an excessive civil penalty. 
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