UNITED STATES DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION
WASHINGTON, DC

In the Matter of: DARBY AVIATION
FAA Order No. 2010-5

Docket No. CP08S0O0025
FDMS No. FAA-2008-1191"

Served: June 14, 2010

DECISION AND ORDER?

Complainant Federal Aviation Administration (“FAA”) has appealed
Administrative Law Judge (“ALJ”) Isaac D. Benkin’s written initial decision,® which
granted the motion for decision of Respondent Darby Aviation (“Darby’), d/b/a Alpha Jet
International.

On appeal, the FAA argues that the ALJ erred in granting Darby’s motion for
decision. Specifically, the FAA contests the ALJ’s finding that a Darby pilot was
qualified as a check pilot when he conducted certain check rides. This decision grants the
FAA’s appeal, reverses the ALJ’s initial decision, and remands this case to the ALJ for a

determination of the appropriate sanction amount.

! Materials filed in the FAA Hearing Docket (except for materials filed in security cases) are
available for viewing at http://www.regulations.gov.

2 The Administrator’s civil penalty decisions, along with indexes of the decisions, the rules of
practice, and other information, are available on the Internet at the following address:
http://faa.gov/about/office_org/headquarters_offices/agc/pol_adjudication/AGC400/Civil_Penalty.
In addition, Thomson Reuters/West Publishing publishes Federal Aviation Decisions. Finally, the
decisions are available through LEXIS (TRANS library) and WestLaw (FTRAN-FAA database).
For additional information, see the Web site.

® This decision, which is entitled, “Administrative Law Judge’s Order Granting Motion for
Summary Disposition and Severing Proceeding,” is attached.



I. Background

This case involves two types of recurring pilot qualification checks:

(1) competency checks that under 14 C.F.R. 8 135.293 must be administered before a
pilot may be used in operations under 14 C.F.R. Part 135 (“293 competency checks”);
and (2) instrument proficiency checks required by 14 C.F.R. § 135.297 (297 instrument
checks”).

The FAA filed a complaint on November 13, 2008, alleging that Darby used one
of its pilots, Dane Rheinschmidt, as a check pilot when he was not qualified because he
had not completed the necessary check(s), violating 14 C.F.R. § 135.337(b)(2).* The
complaint further alleged that Darby used another of its pilots, Jerry Standridge, who had
taken a 293 competency check administered by the unqualified Rheinschmidt, thereby

violating 14 C.F.R. § 135.293(b).> The FAA sought a $44,000 civil penalty from Darby.

*14 C.F.R. § 135.337(b)(2) provides:

(b) No certificate holder may use a person ... as a check airman (aircraft) in a
training program established under this subpart unless, with respect to the aircraft type
involved, that person—

(2) Has satisfactorily completed the training phases for the aircraft, including
recurrent training, that are required to serve as a pilot in command in operations under
this part ...

Although the FAA’s complaint alleged that Darby had violated paragraph (2), paragraph (3) is
more appropriate. Paragraph (3) provides as follows:

(b) No certificate holder may use a person ... as a check airman (aircraft) in a
training program established under this subpart unless, with respect to the aircraft type
involved, that person—

(3) Has satisfactorily completed the proficiency or competency checks that are
required to serve as a pilot in command in operations under this part.

In its reply to Darby’s motion for decision and in its appeal brief, the FAA referred to
paragraph (3). (FAA Reply to Motion for Decision at 3-4 n.2; Appeal Brief at 2 n.4.) Inits
appeal brief, however, it continues to refer to paragraph 2 as well. (FAA Appeal Briefat 1, 3.)



On December 11, 2008, Darby filed a motion for decision in which it argued that
Rheinschmidt was, in fact, qualified when he administered the checks at issue to
Standridge. Darby’s rationale was that, under 14 C.F.R. § 135.293(c), the 297 instrument
check that Rheinschmidt had received substituted for his 293 competency check.® On
January 27, 2009, the ALJ issued an order consolidating the instant proceeding with
another case against Darby. However, following a prehearing conference, the ALJ on
February 26, 2009, issued a written initial decision severing the two proceedings,
granting Darby’s motion for decision in the instant case, and dismissing the case. The
ALJ found that the 297 instrument check substituted for a 293 competency check;
therefore, he held, Rheinschmidt was qualified to serve as a check pilot at the times in
question.

Il. Facts

Darby is an air carrier operating at all relevant times under 14 C.F.R. Part 135.
On September 7, 2005, an FAA inspector administered a 293 competency check to
Rheinschmidt in a PA-31T aircraft. (Darby Motion for Decision, Exhibit C.) A

293 competency check is valid until the end of the 12" month after it is taken. 14 C.F.R.

®14 C.F.R. § 135.293(b) provides:

(b) No certificate holder may use a pilot ... in any aircraft unless, since the
beginning of the 12™ calendar month before that service, that pilot has passed a
competency check given by the Administrator or an authorized check pilot in that class of
aircraft ... to determine the pilot’s competence in practical skills and techniques in the
aircraft or class of aircraft.

®14 C.F.R. § 135.293(c) provides:
(c) The instrument proficiency check required by § 135.297 may be substituted

for the competency check required by this section for the type of aircraft used in the
check.



8 135.293(b). As a result, Rheinschmidt’s competency check on September 7, 2005,
expired on September 30, 2006.’

On March 22, 2006, the FAA inspector administered a 297 instrument check to
Rheinschmidt in the same PA-31T aircraft. (Darby Motion for Decision, Exhibit A.) A
297 instrument check is valid only until the end of the 6™ month after the date of the
check. 14 C.F.R. 8 135.297(a). As a result, the instrument check also expired on
September 30, 2006.°

On November 27, 2006, Rheinschmidt, who was a properly designated check
pilot for Darby, administered a 293 competency check to Standridge using the PA-31T
aircraft. (Darby Motion for Decision, Exhibit B.) Subsequently, Darby used Standridge
to operate the PA-31T aircraft under Part 135 on eight occasions between December 10,
2006, and May 16, 2007.°

On May 24, 2007, Rheinschmidt also administered a 297 instrument check in the

PA-31T aircraft to Standridge. (FAA Response to Motion for Decision, Item 3.)

714 C.F.R. § 135.301(a) provides:

If a crewmember who is required to take a test or a flight check under this part,
completes the test or flight check in the calendar month before or after the
calendar month in which it is required, that crewmember is considered to have
completed the test or check in the calendar month in which it is required.

Under 14 C.F.R. § 135.301(a), if Rheinschmidt had successfully completed the 293 competency
check in October 2006, it would have been considered as having been completed in
September 2006, the month in which it was required.

& As with the 293 competency check, under 14 C.F.R. § 135.301(a), if Rheinschmidt had
successfully completed the 297 instrument check in October 2006, it would have been considered
as having been completed in September 2006, the month in which it was required.

° The ALJ incorrectly wrote that “[t]he flights for which [Darby] was cited all took place within
1 year after May 24, 2007.” (Initial Decision at 4.) Each flight, in fact, took place before
May 24, 2007. (FAA Response to Motion for Decision, Item 4.)



I1l. The ALJ’s Decision

In his decision, the ALJ did not address whether Rheinschmidt was qualified to
give Standridge the 293 competency check on November 27, 2006, and focused solely on
the 297 instrument check on May 24, 2007. He found that Rheinschmidt was qualified to
give Standridge the 297 instrument check. In reaching this conclusion, the ALJ
explained that when Rheinschmidt administered the 297 instrument check on May 24,
2007, Rheinschmidt’s competency check, based on the September 7, 2005, examination,
had expired; nevertheless, in the interim, Rheinschmidt had successfully completed a 297
instrument check on March 22, 2006, which could be substituted for a 293 competency
check under the regulations. Specifically, 14 C.F.R. § 135.293(c) provides as follows:

The instrument proficiency check required by § 135.297 [297 instrument

check] may be substituted for the competency check required by this

section [293 competency check] for the type of aircraft used in the check.
Consequently, the period for Rheinschmidt’s competency check dated from March 2006.
The ALJ held that the substituted 297 instrument check covered Rheinschmidt when he
administered the 297 instrument check to Standridge on May 24, 2007.

The ALJ rejected the FAA’s argument that the successful completion of the
297 instrument check does not meet the requirements of 14 C.F.R. § 135.293 unless the
297 instrument check includes all the elements of the 293 competency check. The ALJ
stated that there was no basis in the regulation for the FAA’s argument, and the FAA’s
analysis would read paragraph (c) out of the regulation.

IV. Discussion

On appeal, the FAA argues that even if Darby could substitute the 297 instrument



check for a 293 competency check,™ the 297 instrument check still had expired when
Rheinschmidt administered the check rides to Standridge. The FAA is correct, and the
ALJ erred in several respects. A 297 instrument check is valid until the end of the 6"
month after the date of the check."* 14 C.F.R. § 135.297(a). Consequently, the ALJ
erred in finding that the 297 instrument check was valid until the end of the 12" month
after the date of the check. The March 22, 2006, instrument check was valid only until
September 30, 2006, unless Rheinschmidt took another 297 instrument check, which he
did not. Thus, the 293 competency check Rheinschmidt administered to Standridge on
November 27, 2006, as well as the 293 competency check he administered on May 24,
2007, were performed when Rheinschmidt had no current instrument check.

By using Rheinschmidt as a check pilot when he was not current, Darby violated
14 C.F.R. 8 135.337(b)(3), which prohibits using a person as a check pilot unless that
person has satisfactorily completed all of the checks required to serve as pilot in
command.*® Darby also violated Section 135.293(b) by using Standridge when his

competency check had been given by Rheinschmidt at a time when he was not qualified

19 The FAA states that it does not agree with the ALJ’s finding that a 297 instrument check can be
substituted for a 293 competency check, but on appeal, the agency is not challenging this finding.
(Appeal Brief at 3 n.5.)

114 C.F.R. § 135.297(a) provides:

No certificate holder may use a pilot ... as a pilot in command of an
aircraft under IFR [Instrument Flight Rules] unless, since the beginning of the 6"
calendar month before that service, that pilot has passed an instrument
proficiency check under this section administered by the Administrator or an
authorized check pilot.

12 See supra note 4 for the text of 14 C.F.R. § 135.337(b)(3).



to be a check pilot.*?
Conclusion
The ALJ erred in granting Darby’s motion for decision and in dismissing the
FAA’s complaint. Darby violated 14 C.F.R. 88 135.337(b)(3) and 135.293(b). This case

is remanded for a determination of the appropriate civil penalty. **

J. RANDOLPH BABBITT
ADMINISTRATOR
Federal Aviation Administration

13 Darby argues in its reply brief that the FAA raised the 6-month argument for the first time on
appeal and it should therefore not be considered. Even if the FAA should have brought it up
below, matters raised for the first time on appeal will be considered only in “most unusual
circumstances,” such as when the “public interest is implicated ... or manifest injustice would
result.” Federal Express Corp., FAA Order No. 2003-2 at 1 (May 6, 2003), quoting Procter &
Gamble v. Haugen, 222 F.3d 1262, 1271 (10" Cir. 2000), quoting Smith v. Rogers Galvanizing
Co., 128 F.3d 1380, 1386 (10" Cir. 1997). “Where the issue ‘is purely a matter of law ... and ...
its proper resolution is certain,”” however, it may be considered on appeal from an ALJ’s
decision. Federal Express, FAA Order No. 2003-2 at 1, quoting Procter & Gamble, 222 F.3d at
1271, quoting Ross v. United States Marshal, 168 F.3d 1190, 1195 n.5 (10" Cir. 1999). In the
instant case, the public interest is implicated, the issue is a matter of law, and its resolution is
certain.

4 Any arguments not addressed have been considered and found unworthy of discussion.
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