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[. Introduction

On December 22, 2004, Mid Eastern Builders, Inc. (“MEB”) filed the indant bid protest (“Protest”) with the FAA’s Office of
Disoute Resolution for Acquidtion (“ODRA™). The Protest chdlenges an award made by the FAA Eastern Region (“Region”)
pursuant to Solicitation DTFAEA-04-R-00831 (“the Solicitation”) for the condiruction of anew Air Traffic Control Tower and
Base Building in Newport News, Virginia (“the Project”). MEB is an unsuccessful offeror thet is chdlenging the Region’s
decison to award a contract under the Solicitation to Smoot Construction Company (“Smoot”). Smoot has not intervened in
the Protest.

MEB’s Protest essentidly dleges that the Region’s award to Smoot was not in accordance with the express terms of the
Solicitation or the FAA’s Acquistion Management Sysem (“AMS’). More particularly, MEB dleges that the Region: (1)
faled to consider cost as required by the AMS; (2) improperly weighted the stated evaduation factors, and (3) improperly
evduated MEB'’s past performance. See MEB Protest a 3-5. The Protest seeks, among other things suspension of the
procurement pending the outcome of the Protest, and a contract award directed to MEB. See Protest & 6.

For the reasons discussed herein, the ODRA concludes that: (1) the evauation scheme utilized by the Region in meking its
award decison was not consistent with the terms of the Solicitation or with the AMS; and (2) the Region’ sevaduation of MEB’s
past performance, which was critica to the Region’s award decison, was not consstent with the AMS and lacked a rationd
bass. The ODRA therefore recommends thet the Protest be sustained.



[I. Findings of Fact

1. On January 5, 2004, the FAA Eagtern Region announced on the Internet that it was pre-qudifying bidders for the
Project to construct a new Airport Traffic Control Tower and Adminidrative Base Building fadlity in Newport News,
Virginia. The announcement requested specific pre-qudifying information, induding a lig of the lagt three amilar prime
contracts completed by the bidders during the past five years, and dl prime contracts currently in progress. The
announcement aso requested information pertaining to potentid bidders’ specidized technica experience in such areas
as high-rise pre-cast concrete panel condruction, dectrical and mechanicd systems inddlation, high-rise congtruction,
and pile driving experience. The announcement stated that the Solicitation would be provided to pre-qudified bidders.
Agency Response (“AR”), Tab 2, p. 8.

1. The Region subsequently issued Solicitation No. DTFAEA-04-R-00831 on October 8, 2004 for the condruction of
the Project. AR, Tab 1, pp. 1-3.

1. The Sdlicitation states that the Government’ s estimated price for the Project is between 8.5 and 9.5 million dollars. The
intid due date for offers was November 8, 2004. AR, Tab 1, p. 3.

1. The Solicitation dlause entitled, “Bads for Award,” states:

Thisisa“Best Vdue' procurement. Past performance, technica experience, finandd cagpability and cost will
be used for the bads for award. The Government reserves the right to award on initid offers without
discussons or to conduct one on one discussions with one or more offerors. The Government is seeking offers
that provide the best combination of qudity and price in order to sdlect the greatest vaue or “best buy” offer.
Therefore, award may be made to other than the lowest price offeror.

AR, Tab 1, p. 19.

1. Amendment One to the Solicitation, issued on November 17, 2004, incorporates pertinent Department of Labor wage
determinations and a copy of a January 5, 2004 Internet Announcement for the Project. Amendment One dso
addresses requests for darificaions by contractors regarding the drawings, specifications and solicitation clauses.
Amendment One further extends the bid due date until November 23, 2004. AR, Tab 2.

1. Amendment Two, issued on November 23, 2004, provides that bidders could submit their asset breakdown sheet after
the bid due date and indicates that offers remained due by 2 p.m. that same day. AR, Tab 2.



1. MEB submitted its bid on November 23, 2004. The totd bid amount was [DELETED]. MEB'’s bid dso included
information about its technica qudifications and past performance. The information addressed the same pre-qudifying
information requested by the Region in the January 5, 2004 Internet Announcement. AR, Tab 3.

1. Smoot submitted its bid on November 23, 2004 in the totd amount of [DELETED]. Smoot’s bid aso included
information about its technicd qudlifications and past performance, essentidly addressing the pre-qudifying informetion
requested by the Region in the January 5, 2004 Internet Announcement. AR, Tab 4.

1. TheAgency Response contains a declaration of the Contracting Officer describing the process used for evauding the
bids. See Declaration of Glenn McCarthy (“McCarthy Declaration”). The McCarthy declaration states:

The product team decided to break down the technicd evaduation factors as follows

a.60% for technica experience
a.30% for past performance
a.10% for finanad capability

Additiondly, it was decided the 30% past performance would be determined on the fallowing:

a7.5% for cost control

a 7.5% for qudity

a 7.5 for cost

a7.5 % for cusomer satisfaction

After review of dl the documents and information, both MEB and Smoot were given perfect scores in the area
of technical experience.

After areview of dl documents and information, both MEB and Smoot were given perfect scoresin the area of
finendd capability.

The product team decided to contact three references from the contract work referenced in each of the offers
to asss in determining past performance.

McCarthy Declaration, {7-12.

1. The Contracting Officer’s Declaration further states that “[b]ased on exceptiona past performance reviews, as shown in
our past performance documentation ... it was determined Smoot would recelve a perfect score”  McCarthy
Declaration, 114. He explained:

| have never received better past performance reviewsinmy experience as a contracting officer as | did for

Smoot. Thisweighed heavily in my ultimate decision regarding which company to award the contract to.

Based on the unsatisfactory past performance reviews of MEB which we received from the references, it
was determined MEB would receive 15% of the possble 30% in past performance. [citation omitted]



Accordingly, MEB received 3.75% out of the possible 7.50% in each of the four areas which made up the
past performance score.

| dso have had experience in deding with MEB since | am aso the contracting officer responsible for the
adminidraion of the new airport traffic control tower in Roanoke, VA. The information received from
others during the past performance determinations of MEB as a contractor was Smilar to my experience.

McCarthy Dedlaration 715-17.

1. The record contains notes from three telephone conversations made with respect to MEB’s past performance
experience. The same FAA officids induding the Contracting Officer, participated in each cdl. Thar notes from the
conversations state the fallowing regarding MEB:

Record of Telephone Conversation with Mr. [DELETED], dated November 29, 2004
concerning project described as “Route 168 South Toll Plaza and Administration
building.”

[DELETED]

AR, Tab 5.

Record of Telephone Conversation with Mr. [DELETED], dated November 30, 2004
concerning project described as “ Richmond, Virginia, Parking Garage.”

[DELETED]

AR, Tab5

Record of Telephone Conversation with Mr. [DELETED], dated November 29, 2004
concerning project described as “ New Roanoke, VA, ATCT.”

[DELETED]

AR, Tab 5

1. The Region’s “Best Vdue Findings and Determinations’ document sets forth the basis for the decison to award the

contract to Smoot as follows

1) 10.0 (totd percentage rating of 100.00%) for Smoot Construction Company;
2) 9.6 (tota percentage rating of 96.2%) for [athird contractor not a party to this Protest]; and
3) 9.0 (totd percentage rating of 89.9%) for Mid Eastern Builders (MEB), Inc.



**k*

*k*

Smoot Congruction Company was ranked number one out of the three contractors evauated. The
Smoot Congtruction Company price proposa was goproximately [DELETED] under the Government
Esimate by [DELETED], which was determined to be fair and reasonable. In a price comparison, this
amounts to [DELETED], gpproximatdy 5.2% over the MEB’s price proposa of [DELETED]. MEB
ranked third out of the three contractors evauated.

AR, Tab 5.

1. By letter, dated December 8, 2004, the Contracting Officer accepted Smoot’sbid in the amount of [DELETED]. AR,
Tab 10.

1. Following a debriefing, MEB filed the ingtant Protest with the ODRA on December 22, 2004.

|. Discussion

The standard of review employed by the ODRA in bid protests involves a determination of whether the chalenged Agency
action had araiond bass, was arbitrary, capricious, or an abuse of discretion and was supported by substantid evidence. See
Protest of All Weather, Inc., 04-ODRA-00294; Protest of L. Washington and Associates, 03-ODRA-00287; and Protest
of IBEX Group, Inc., 03-ODRA-00275. Under the above standard, the Protester bears the burden of proof and must further
demondtrate thet it was prejudiced as a result of the Agency’s action.  See Protest of All Weather, Inc., supra. It is wel
edtablished in FAA casdlaw that the ODRA will not subgtitute its judgment for thet of the Source Sdection Officids “so long as
the source sdection decision is rationdly based, consstent with the AMS and consgtent with the stated evauation and award

criteria” Id.

A. TheRegion’sEvduation Scheme

It is undisputed in this case that the Solicitation issued by the Region cdled for an award to the bidder offering the “best vdue’
to the Agency. See Finding of Fact (“FF’) 4. It is dso undisputed that the Solicitation expresdy provided that the Region
would evauate four factorsin making its best vaue determination and that the Solicitation did not identify any reative weghting
thet would be given to the four identified factors. See Protest & 3; AR at 2. “There was no specification regarding how much
weight would be applied to each factor.” Id.

The Protest dleges that, based on the lack of rdative weighting of the factors in the Solicitation, “MEB reasonably concluded
that the four factors would be weighted equaly, and submitted its proposal accordingly. From the plain language of the SIR’s
lig of evaluation criteria, MEB had every reason to believe that the cost of the project would be, a the very leadt, as important



to the FAA as its subjective evduation of ‘past performance.’” Protest a 3. The Protest further dleges, and the Region
concedes, that unbeknownst to MEB and the other bidders, the Region ultimetdy utilized an uneven weighting system for the
four factors and included specific weighted sub-factors in the past performance evauation. Id.; AR a 2. On this point, the

Agency Response sates:

The Region decided it would apportion the fallowing weights into the technicad evauation criteria 60% for
technical experience; 10% for finandd capability; and 30% for past performance [citation omitted]. The past
performance component was broken up in the fallowing manner: 7.5% for cost control; 7.5% for qudity; 7.5%
for cost; and 7.5% for customer satisfaction. Cost, as in every contract award, was an evaduaion factor.
However, cost was not used in the technica qudification evauation shown in Region File, Tabs 7 - 9. Thisis
not to imply that cost was not an evauation factor in the sdlection decison.

ARt 2.

MEB urges that the Region failed to comply with the AMS and with the terms of the Solicitation by introducing the weighted
sub-factors and usng unequa weghting for the four identified factors. See FF 4 and 9. Inthisregard, MEB’ s Protest dleges

MEB followed the criteria outlined in the SIR.  Bdieving that costs were a least as important as the four
past-performance sub-factors combined, MEB focused its efforts on keeping its bid price down. MEB’s
efforts paid off, asit ended submitting the low bid, providing a savings to the FAA of [DELETED] over Smoot’
s proposal, the next lowest bid. Following the dictates of the AMS, MEB reasonably believed tha the
objective weighting system would provide them a clear advantage in at least 25% of the criteria — cost — before
turning to the other factors.

Protest a 4.

MEB further contends that the evaduaion scheme employed by the Region effectivdly diminated cost as a factor in the
evaudion, arguing that no score for cost was ever caculated on the same scde as the other factors, and “[i]n fact, it appears
that cost played no roleinthe Team’sevauation.” Id. a 5.

For its part, the Region disputes MEB'’ s dlegations regarding the absence of cost as an evauation factor, asserting that “[c|odt,
asin every contract award, was an evauation factor,” and that, athough not evaluated as a technicad qudifications factor, cost
was conddered in the sdlection decison. AR a 2. The Region dso chdlenges MEB' s assertion that it was required to weight
the four factors evenly:

MEB submits that Snce no weights were provided in the Solicitation for the various evauation criteria, it should
be “presumed” that each of the four categories should be weighted 25%. The Region does not agree. MEB
believes that if each of the four factors listed in the Solicitation were given a weight of 25%, that it would have
been awarded the contract. Again, the Region does not agree.



AR a 3.
The Region explains that, after completing its review of the technica factors “the Product Team turned to cost.” AR a 5. The
Region goes on to explain that:

When reviewing dl offersin thar entirety, it was determined that athough Smoot’ s offer was gpproximately 5%
higher than MEB'’s offer, because of the far superior past performance reting, the “best vadue' to the
Government would be for the award to be made to Smoot.

AR & 5-6.

The Region argues that no support exigts for MEB'’ s assartion that “each of the four criterialisted in the evauation factors of the
Solicitation should have been given a weight of 25%.” AR a 6. Moreover, the Region argues that its falure to weght the
stated evauation factors equaly was not prgudicid to MEB:

Evenif 25% weight was given to each of the four factors listed in the evauation criteria selection, MEB would
not been awarded the contract. Specificaly, superior past performance reviews of Smoot far out weighed the
cost savings to the Government.

AR &t 6.

Notwithstanding the Region’s contention to the contrary, there is support in the AMS for the principle that, absent specific
weighting in the Solicitation, dl of the identified factors should have been weighted evenly. Specificdly, AMS Section
3.2.2.2.3.1.2.3, which pertains to the receipt and evauation of proposals, states, in the subsection entitled “Evauetion Criterid’
as follows  “Redive importance between criteria is not required (when redive importance is used, the relative order of
importance between criteria should be disclosed).” The subsection entitled “Evaudtion Criterid’ States:

The evauation criteria form the basi's on which each offeror's submissons are to be evduated. Once the criteria
have been established and disclosed to offerors, criteria should not be modified without first notifying offerors
competing at that stage of the process and dlowing such offerors to revise their submissions accordingly.

Thus, while it is true that the Region was not required to establish rdaive importance between the criteria, once it assgned
varying degrees of rdative importance among the factors within the criteria, it was incumbent on the Region to disclose that fact
to bidders prior to the bid submisson due date.

While the ODRA has not previoudy addressed the issue of undisclosed weghting of evaduation criteria, severd ODRA
decisons have emphasized that award mus be based on the stated evaudion criteria. Protest of Information Systems &
Networks Corporation, 98-ODRA-00095; Protest of B&M Lawn Maintenance, Inc., 03-ODRA-00271. In addition, the
wdl established rule at the Government Accountability Office (*GAQ”) is that evauation factors expresdy identified in the



solicitation are presumed to be weighted equdly absent any indication to the contrary. See, e.g., Hyperbaric Technologies,
Inc., B-293047.2, 2004 CPDY87, February 11, 2004 (where the Solicitation did not identify the varying importance among the
individud evauation factors, and in the absence of any indication in the RFP of the rdative importance among the individua
factors, they are viewed to be of equa importance). As the ODRA previoudy has stated, GAO precedent may be viewed as
persuasive authority where such precedent is consstent with the FAA’s AMS and ODRA casdaw. Protest of Northrop
Grumman Corporation, 00-ODRA-00159 a F.N. 3. Inthis case, GAO’sruleis completely condgstent with the principles set
forthinthe AMS, and the ODRA adopts the GAO rulein this case.

As discussed above, the rdaive weightings for the four overdl criteria were not disclosed to the bidders prior to bid
submisson. FF 5 and 6. The Region has provided no explanation of why it weighted the four factors identified in the
Solicitation unequaly, or why it failed to amend the Solicitation so as to natify prospective bidders of the rdative importance of
the factors prior to the bid submisson date. FF 9. Under the circumstances here, the Region’s approach was not in
compliance with the AMS and congtituted an abuse of discretion.

A. TheRegion’sEvduation of MEB’ s Past Performance.

As discussed above, the Solicitation identified “past performance” as one of four factors to be evauated by the Region in
meking its “best valug’ award determination. As is further discussed above, it is undisputed that the Region utilized an
evduation plan under which 30 out of a possble 100 points of its technica evauation were avalable under the past
performance category. FF 10. Moreover, the Region sub-divided the past performance category into four sub-categories, i.e.,
cost control, qudity, cost, and customer satisfaction. See AR at 2.

Additiondly, it is undisputed that MEB and Smoot both received the highest possible scores for their respective technicd
experience and finendd capability. AR, Tab 8. It further is undisouted that MEB'’ s bid was gpproximatey 5% lower than that
of Smoot, and that both bids were under the Government’ s estimate for the work involved. Thus, the only basis on which the
Region, under the stated evauated criteria, could possbly have made an award to Smoot rather than to MEB was the
difference in past performance ratings of the two companies.

Based on the results of telephone interviews conducted by the Region and documented in the Agency Response, Smoot
received the highest possible score, i.e., 30 points for past performance. FF 10. In contrast, MEB initidly was given a score
of 19.88, out of a possible 30 points, for past performance. 1d. This score later was reduced to 15 out of 30 because of a
miscdculaion by the Region. Sce AR a 4, Tabs 7 and 9. The Region’s pogition is that “Smoot was given a perfect score of
30% inthe area of past performance because each interview demonstrated that in the areas of qudlity, timdiness, cost control
and cogt stisfaction, Smoot was superior.” AR a 4. With respect to MEB, the Region’s pogtion is that “interviews with
references provided by MEB, however, showed that there were problems in the area of past performance.... As a reault,



MEB was provided with a past performance rating of only 15%.” AR a 5. For its part, MEB contends that:

MEB has submitted informetion to the Team regarding three prior jobs of smilar Sze, complexity, and scope.
The Team contacted persons from only two of those jobs and called a third person from another job MEB had
performed. The Team apparently received conflicting reports from the third person. As far as MEB can tell,
the Evauaion Team did not take steps to confirm the comments or reconcile the conflict, to determine if any
concerns were an aberration.

Protest a 4.

It is undisputed that the Region’s Evduaion Team made no attempt to reconcile the apparent incongstencies in the past
performance information set forth in the interview notes. See AR, Tab 5. Nor did the Region seek further information or
daification from MEB. Rather, the Region merdy dismisses MEB’ sdlegation on this point.

MEB damsin its Protest that the Team should have gone further than it did in determining past performance
ratings. However, it is respectfully submitted that the Team was satisfied in its past performance
determinations and did not believe that further inquiry was necessary or warranted.

AR a 5 (emphasis added). The Region’ s position on this point is inconsstent with the AMS and ODRA caselaw.

A. Prgudiceto MEB

Under the AMS, offerors should be provided an opportunity to address negdive past performance references, where such
references have a Sgnificant impact on the sdection process. See Protest of J. Schouten Company, 98-ODRA-66. AMS
Toolbox Section T3-2.2 C(3) dates.

Disclosure of negative information.  If the IPT/PT receives negaive information that will have a sgnificant
impect on the likdihood of an award to an offeror, the IPT/PT should disclose the information and provide an

opportunity to respond.

Additiondly, Subsection (6) of the same Toolbox Section provides.

Evaluating Disputed/Negative Information. When the IPT/PT receives negative information, or information
that is disputed, the IPT/PT should carefully consider the offeror’s response and determine what weight to
aoply, based on the facts obtained from the questionnaire, interview, or other sources. The file should be
documented to explain why the IPT/PT assgned a paticular rating. This is especidly important in Stuations
invalving unresolved disputes.

Aswe said in Schouten, supra, while the referenced Toolbox section does not state a policy that is mandatory in dl cases, the
falure to permit a bidder to address adverse past performance informetion is irrationa where (1) the impact of that information
has a decisve effect on the award decision; and (2) the information in question is uncertain or otherwise unrelidble. In the



indant case, the Region’ s records concerning MEB’ s past performance references reflect interndly inconsstent information that
MEB never had the opportunity to address. For example, it was reported that there was a [DELETED)]; that the contract was
[DELETED]; that a[DELETED] and that despite arating of [DELTED]. FF 11. Given this conflicting informetion, the falure
of the Region to inquire further was prgudicid to MEB, which had the highest possible scores in the other technica areas
evauated and offered the lowest price.

|. Concluson

For the foregoing reasons, the ODRA finds that the Region falled to conduct its evdugion in a manner consstent with the
Solicitation and with the requirements of the AMS. More specificdly, the ODRA concludes that the Region falled to follow the
AMS in its weighting of the evauation factors and falled to explain the rationae for the weighting system that it ultimaidy
employed. Further, the Region faled to conduct a past performance evauation of MEB in a manner consstent with the
requirements of the AMS and the Region’ s actions were prgudicid to MEB.

As aremedy, the ODRA recommends that the Region be directed to: (1) suspend performance of the exiding Smoot contract
pending its completion of the actions directed herein; (2) conduct a re-evauation of the exiding offers of MEB and Smoot
based on even weghtings of the four stated factors in the Solicitation; (3) re-evaluate MEB'’s past performance, and, in
completing that re-evauation, provide MEB with an opportunity to respond to the past performance informaion that was
provided to the Region previoudy; (4) if results from the re-evauation affect the award decison, take the necessary actions to
terminate the exiding contract with Smoot and make award to MEB; and (5) report to the Adminigrator through the ODRA,
within 21 business days from the date of the Adminigrator’s Order, on the outcome of the re-evauation and the actions that the
Region is taking to implement the Order.

-S
Anthony N. Pdladino
Dispute Resolution Officer and Director
FAA Office of Dispute Resolution for Acquigition
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